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PREFACE 

TO  THE  SIXTEENTH  EDITION. 


In  this  editiou  the  alterations  made  in  the  law 
since  the  pubh'cation  of  the  last  edition  have  been 
incorporated  in  the  text.  The  law  relating  to 
fixtures  has  been  re-stated  in  an  expanded  form 
(pp.  113-138).  The  decision  of  the  Court  of  Appeal 
in  Re  Whitaker,  1901,  1  Ch.  9  (which  could  only 
be  forecast  in  the  last  edition,  see  pp.  211,  212, 
and  n.  (^),  fifteenth  edition),  has  made  it  necessary 
again  to  reconsider  the  whole  subject  of  the  order 
of  payment  of  debts  in  administration  ;  and  those 
parts  of  the  chapter  on  Debts  which  deal  with  this 
subject  have  been  entirely  re-written.  A  new  Table 
of  the  Order  of  Payment  of  Debts  (opposite  p. 
222)  has  been  prepared  to  illustrate  the  law  as 
at  present  established.  The  reader  will  observe 
that,  in  regulating  the  order  of  satisfying  debts 
out  of  a  dead  man's  insolvent  estate,  the  Legislature 
has  taken  every  course  but  the  straightforward 
one  of  enacting  that  the  deceased  person's  debts 
shall  be  paid  by  his  executors  or  administrators 
in  the  order  desired.     And  the  crookeduess  of  the 
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statutory  way  has  been  exactly  doubled  by  the 
manner  in  which  the  Courts  have  proceeded  to 
interpret  the  amending  enactments ;  the  views 
which  were  favoured  with  the  greater  weight  of 
authority  between  1875  and  1900  having  been 
discredited  during  the  last  six  years  (see  p.  221 
and  n.  (z)).  This  reversal  of  judgment  has  left 
the  law  even  more  anomalous  and  absurd  than 
before.  According  to  the  law  laid  down  between 
1883  and  1900,  when  a  man  died  insolvent,  his 
debts  might  be  payable  in  two  different  orders 
according  as  his  estate  were  administered,  either  ( 1 ) 
out  of  Court  or  by  the  Court  in  the  Chancery 
Division,  or  (2)  by  the  Court  in  Bankruptcy.  By 
the  law  as  now  ascertained,  there  are  three  orders 
of  payment  of  debts  out  of  a  dead  man's  insolvent 
estate  according  as  it  is  administered  (1)  out  of 
Court,  or  (2)  by  the  Court  in  the  Chancery 
Division,  or  (3)  by  the  Court  in  Bankruptcy ;  and 
each  of  these  is  different  from  the  other  (see 
table  opposite  p.  222).  It  is  surely  most  injurious 
to  the  community  that  an  executor  or  adminis- 
trator cannot  at  present  be  advised  that  he  can 
safely  follow  the  rule  of  equality  of  payment  im- 
posed by  the  Legislature  in  case  of  administration 
by  the  Chancery  Division  or  in  Bankruptcy 
without  burdening  the  property  with  the  costs  of 
administration  by  the  Court  (see  pp.  199,  200  and 
D.  (o),  221,  222).  Besides  this,  it  may  be 
observed  that  the  present  Bankruptcy  rule,  which 
places  debts  incurred  voluntarily  by  deed  on  an 
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equal  footing  with  those  contracted  for  value,  is 
hy  no  means  an  improvement  on  the  old  rule  of 
administration,    whereby    voluntary    bonds    and 
covenants  were  not  to  be  satisfied  until  all  debts 
incurred  for  valuable  consideration  had  been  paid 
in    full.      When    reforms    are    carried    out     in 
this  fashion,  who  can  wonder  that  the  English 
law  is  become  complex,  anomalous,  uncertain,  and 
hardly  to  be  understood,   even  by  experts,  who 
have  given  their  lives  to  its  study  ?   This  language 
may  appear  exaggerated  :  but  it  is  fully  borne  out 
by  the  recent  case  of  Paquin  v.  BeauclerJc,  1906, 
A.  C.  148  (post,  p.   529),  in  which  the  House  of 
Lords  was  equally  divided  in  opinion  on  a  point 
of  law  of  the  utmost  practical  importance.    Indeed, 
the  law  of  married  women's  contracts,  of  which 
the   rule   in    Paquin  v.   Beauclerk   is  the   latest 
development,    is   the    best,    or   rather  the  worst, 
example    of  the  evil   in    question.     It   owes   its 
existence  to  legislation  undertaken  with  the  most 
benevolent  intentions,  but  ill-planned,  ill-executed, 
and  (as  it  has  happened)  made  worse  by  judicial 
interpretation   (see  post,  pp.    517,  518,  and  nn. 
(?>),  {k)).     The  case  cited  shows  that  in  substance 
it  has  provided  only  a  partial  remedy  for  the  hard- 
ships of  the  Common  Law  ;  whilst  in  form  it  is  a 
hideous  excrescence  on  the  body  of  the  English 
law  of  contract.     The  truth  is,  that  the  existing 
law   of  married  women's  property  and  contract 
ought   to   be   entirely   recast   on    scientific  legal 
principles.     It  would  not  be  impossible  to  frame  a 
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statute  which  should  exactly  assimilate  a  married 
woman's  capacity  in  respect  of  property  and  con- 
tract to  that  of  a  man,  and  yet  should  not  deprive 
her  of  the  benefit  of  the  restraint  on  anticipation. 
It  is  not  as  if  a  man's  case  afforded  no  parallel  to 
this  restraint.      Men  cannot    alienate   or   charge 
income   which   they   receive    from   the   state   in 
remuneration   for    their   performance    of    public 
services.     But  the  fact  that  such  property  cannot 
be  taken  by  process  of  the  law  to  satisfy  their 
contractual  obligations  does  not  limit  their  con- 
tractual   capacity.      Legislation    passed    without 
regard   to   right   legal  principles   produces   hard 
cases  like  Re  Harkness  ^  Allsopp's  contract,  1896, 
2  Ch.  358  (post,  pp.  445,  n.  {u\  522),  Barnett  v. 
Howard,  1900,  2  Q.  B.  784  (jjost,  p.  519,  n.  (p), 
and  Paquin  v.  Beauclerk ;  and  if  the  hardship  is 
attempted  to  be  removed   by  further  legislation 
dealing   only   with    those    particular   cases,    the 
intricacy  of  the  law  is  increased  in  something 
like   geometrical   progression,    and    its    ultimate 
condition  works  greater  evil  than  the  rigour  of  its 
original  simplicity. 

Some  remarks  have  been  added  (pp.  417-419)  on 
tlie  severance  of  joint  ownership  in  chattels.  And 
it  has  been  pointed  out  (pp.  543,  544)  that 
section  23  of  the  Sale  of  Goods  Act,  1893,  relat- 
ing to  the  sale  of  goods  by  a  person  having  a 
voidable  title  thereto,  extends  in  terms  far  beyond 
the  rule  of  Common  Law. 

The  entire  work  of  the  correction  of  the  proofs 
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and  the  preparation  of  the  indices  to  this  edition 
has  been  undertaken  by  the  editor's  pupil,  Mr.  H. 
Ernest  Glaisyer  of  Lincoln's  Inn. 

By  means  of  the  Addenda^  the  work  is  brought 
up  to  the  date  given  below. 

7,  Stone  Buildings,  Lincoln's  Inn, 
e//i  November,  1906. 


PREFACE 

TO  THE  FOURTEENTH  EDITION. 


In  preparing  the  present  edition,  the  editor 
has  ventured  to  work  with  a  free  hand.  While 
following  the  main  design  of  the  original  book, 
he  has  not  scrupled  to  rewrite,  to  add  or  to 
excise,  wherever  he  has  judged  it  expedient  to 
do  so ;  with  the  result  that  the  book  now  contains 
a  very  large  proportion  of  his  own  work.  The 
main  additions  relate  to  the  ownership  of  goods, 
and  its  history,  and  to  the  possession  and  aliena- 
tion of  goods,  and  the  title  thereto ;  and  it  is 
hoped  that  the  consideration  of  these  subjects  at 
greater  length  than  before  will  be  justified  by 
their  importance.  In  other  respects,  the  editor 
has  done  his  utmost  to  restore  the  simplicity  and 
brevity  which  were  characteristic  of  the  original 
text :  and  that  he  has  not  been  altogether  unsuc- 
cessful  in  the  direction  of  brevity,  is  shown  by  the 
fact  that,  although  the  additional  matter  amounts 
to  more  than  fifty  pages,  the  whole  book  is  shorter 
by  fourteen  pages  than  the  previous  edition.  Nor 
does  this  fairly  represent  the  whole  gain  ;  for  a 
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large  amount  of  statute  law  now  printed  in  type 
uniform  with  the  rest  of  the  text,  was  printed  in 
smaller  type  in  the  former  edition.  The  editor 
has  especially  endeavoured  to  condense  his  state- 
ment of  statute  law,  a  peculiarly  difficult  and 
dangerous  task.  It  may  be  mentioned  in  par- 
ticular, that  the  whole  of  the  introductory  chapter 
is  new.  For  part  of  the  substance  of  it,  the  editor 
is  indebted  to  the  learning  contained  in  Professor 
Ames's  articles  on  the  Disseisin  of  Chattels  in 
the  Harvard  Law  Review ;  he  also  owes  much  to 
discussion  of  the  subject  with  his  friend  Professor 
Maitland.  With  respect  to  other  parts  of  the 
editor's  own  work,  he  desires  to  express  his  sense 
of  obligation  to  the  treatises  of  Mr.  Justice  0.  W. 
Holmes  on  the  Common  Law,  of  Sir  Frederick 
Pollock  and  Mr.  Justice  Wright  on  Possession, 
and  of  Sir  Frederick  Pollock  and  Sir  William 
Anson  on  Contracts. 

An  entirely  new  index  to  the  book  and  to  the 
cases,  year-books,  and  statutes  cited,  has  been 
prepared  by  Mr.  Kenneth  F.  Wood  of  Lincoln's 
Inn. 


7,  Stone  Bdildings,  Lincoln's  Inn, 
30th  July,  1894. 
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ADDENDA. 

Page  41,  n.  (z),  Badisclic  Anilin,  tCc.  v.  Islcr  has  been  affirmccl, 
1906,  2  Ch.  443. 

„       74,   u.  (v),   T7ci)icr  V.  6'iZZ  has  been  affirmed,  1906,  2  K.  B.  574. 

,,  117,  line  3,  After  "  damages  "  insert  a  note,  "  As  to  the  measure 
of  damages  in  cases  of  collision,  see  The  Argentina, 
14  App.  Gas.  519 ;   The  llacme,  1906,  P.  273." 

,,    118,   n.  (i),  Add  "  The  Jassy,  1906,  P.  270." 

,,  141,  n.  (n),  Add  "  This  Act  has  been  amended  bj'  stat.  6  Edw.  VII. 
c.  21." 

,,  149,  n.  (h),  Add  "  Clark  v.  London  General  Omnibus  Co.,  Ltd., 
1906,  2  K.  B.  648." 

„    182,   n.  (h),  Add  "  Kevip  v.  Baerselman,  1906,  2  K.  B.  604." 

„    183,   n.   {t)  \   Add  at  end,  "  Macbeth  v.  North  c0  South  Wales  Bank, 

„    187,   n.  (x)\       1906,  2  K.  B.  718." 

„  187,  n.  (2),  Add  "By  stat.  6  Edw.  VII.  c.  17,  s.  1,  a  banker 
receives  payment  of  a  crossed  cheque  for  a  customer 
within  the  meaning  of  this  section,  notwithstand- 
ing that  he  credits  his  customer's  account  with  the 
amount  of  the  cheque  before  receiving  payment 
thereof." 

„    194,  n.  (e),  Add  "  Diestal  v.  Stevenson,  1906,  2  K.  B.  345." 

,,  213,  n.  {q),  Be  Hankey,  has  been  overruled ;  Be  Samson,  1906, 
W.  N.  190. 

,,  259, line 22,  After  "him"  insert  a  note  referring  to  Re  Pilling, 
1906,  2  K.  B.  644. 

,,  266  n.  (i),  Ponsford  v.  Union  of  London,  dc.,  Bank,  is  now 
reported,  1906,  2  Ch.  444. 

„    275,  n.  {k),  Add  "Pearson  v.  Wilcock,  1906,  2  K.  B.  440." 

,,  326,  n.  {ij),  Badische  Anilin,  dx.  v.  Hickson,  is  now  reported,  1906, 
A.  C.  419. 

„    333,   n.  (n),  Cf.  Ward,  Lock  cC  Co.,  Ltd.  v.  Long,  1906,  2  Ch.  550. 

„    368,  n.  (^),  Add"A'e  SftZt'w,  1906,  2Ch.  459." 

„    533,  n.  (y),  Add  "  Failes  v.  Failes,  1906,  P.  326." 

„  547,  n.  {y),  Badische  Anilin,  &c.  v.  Isler,  has  been  affirmed,  1906, 
2  Ch.  443. 
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INTRODUCTORY  CHAPTER. 

OF   THE    OBJECTS    AND   NATURE    OF    PERSONAL   PlJOrERTV. 

§  1.  Of  the  difference  between  Real  and  Personal 
Property, 

Property  in  English  law  is  divided  into  two  classes,  Real  and 
real   property  and   personal   property,   and   these   are  ^^"^^^1 
governed  by  very  different  rules.     This  great  classifica- 
tion (a)  has  its  origin  in  the  fact  that  after  the  Norman 
Conquest  land,  then  the  main  source  of  public  wealth, 
became  subject  to  tlie  law  of  feudal  tenure,  which  was 
not  applied  to  moveable  tilings  known  as  chattels  or 
goods  (5).     This  caused  a  great  distinction  to  be  drawn  Distinction 
between   property   in   land  and   property  in   chattels,  ^^'■^^^'n  . 
For  the  first  principle  of  the  law  of  feudal  tenure  is  land  and 
that  the  supreme  ownership  of  all  land  belongs  to  the  chattels'  ^° 
Crown,  and  no  subject  can  be  the  absolute  owner  of 
land.     Subjects  can  at  most  hold  freely  of  the  King  or 
some  mesne  lord  the  hereditary  estates  called  fees,  or 
estates  in   fee   simple  (c).     The  law  of  feudal  tenure, 

(a)  For  a  full  account  of  the  This  book  is  hereinafter  referred 

origin  and  history  uf  the  classifi-  to  as  "  Williams,  K.  P." 

cation  of  property  as  real  or  per-  {h)  Williams,  R.  P.  9—15, 20th 

sonal,  the   reader  is  referred  to  ed. ;  see  P.  &  M.  Hist.  Eng.  Law, 

Principles   of  the  Law  of  Real  ii.  14S  sq. 

Property,  Introductory  Chapter,  (c)  Williams,  R.  P.  G,  7,  19,  ^2, 

20th   ed.,  by  the  present  editor  20th  ed. 

W.P.P.  1 
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As  to  liberty 
of  alienation. 


moreover,  was  restrictive  of  alienation  ;  and  although 
tenants  in  fee  simple  acquired  the  power  of  disposing 
of  their  estates  by  act  inter  vivos  at  a  comparatively 
early  time  {d),  it  was  not  until  a  much  later  period 
that  they  were  enabled  to  devise  their  estates  by 
will  (e).  Chattels  on  the  other  hand  remained  the 
object  of  a  direct  and  absolute  ownership  resembling 
the  dominion  over  corporeal  things  conceived  in  Eoman 
law  (/).  Nor  were  they  ever  subjected  to  any  restric- 
tion upon  alienation  ;  they  were  always  transferable  as 
well  by  will  as  in  the  owner's  lifetime  :  though  it  is 
true  that  in  early  times  the  owner  of  chattels  could  not 
bequeatli  away  more  than  a  i)art  of  them,  if  he  left  a 
widow  or  child  {g).  Chattels  too  were  not  only  the 
objects  of  the  right  of  free  disposition,  which  is  incident 
to  absolute  ownership,  but  they  w^ere  also  liable  to 
satisfy  their  owner's  debts  after  his  death  as  well  as  in 
his  lifetime ;  a  liability  which  was  not  fully  imposed 
on  fees  until  a  very  modern  date  (Ji). 


As  to  succes- 
flion  after 
death. 


Another  difference  between  fees  and  chattels  was  in 
the  mode  of  succession  after  death.  Fee  simple  estates 
passed  at  common  law  to  the  heir  of  the  tenant  who  died 
possessed  of  them  (i).  And  the  heir  was  ascertained 
from  amongst  the  tenant's  nearest  blood  relations  by 
rules,  of  which  the  most  prominent  preferred  males  to 
females  in  the  same  degree  of  relationship,  and  of 
males  equally  related  selected  the  eldest  as  heir  to  the 
exclusion  of  all  others  {j).  Originally,  it  would  seem, 
the  heir  was  also   entitled  to  his  deceased  ancestor's 


((Z)  After  Stat.  18  Edw.  I.  c.  1  ; 

Williams,  K.  T.  05—7.3.  20tb  ed. 

(0  After  stats.  :'.2  Hen.  VIII. 

0.  1.  and  12  Car.  II.  e.  24;    ih. 
7.3,  74,  2.37,  238. 

(/■)  See  (lai.  Comm.  1.  ii.  §§ 
40  gq.;  1.  iv.  §§  3,  41,  45,  47, 
48  ;  Inst.  1.  i.  tit.  i.  §§  1 1  gq.,  40  ; 

1.  iv.  tit.  vi.  §  1  ;  Co.  Litt.  145  b. 
351  b. 


(q)  Pod,  Part  III.  ch.  III. 
(h)  Williams, E.  P.  2,20, 2G1— 

27.S,  20th  ed. 

(0  They  now  pass  to  the 
executor  or  admini-strator  on 
trust  for  the  heir  or  devisee; 
Stat.  GO  &  61  Vict,  c  G5,  Part  I. 

(j)  Williams,  R.  P.  19,  84—88, 
221—223,  20th  ed. 
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chattels  for  the  purpose  of  payiug  the  ancestor's  debts. 
But  afterwards  all  title  of  an  owner  of  chattels  passed, 
on  his  death,  either  to  the  persons,  whom  he  had 
appointed  to  perform  his  will  and  who  were  called  his 
e.vecutors,  or  if  he  died  intestate,  then  to  tlie  adminis- 
trator of  his  effects,  appointed  in  pursuance  of  a  statute 
of  Edward  III.  (k)  from  among  the  next  friends  of  the 
deceased  by  the  ecclesiastical  authority,  to  whom  the 
administration  of  intestates'  effects  had  been  previously 
committed  (I).  And  the  administrator  of  an  intestate 
is  bound  (m)  to  distribute  the  surplus  of  his  chattels, 
after  payment  of  his  debts,  between  his  widow  and 
children  or  next  of  kin,  according  to  rules,  which  permit 
males  and  females  in  the  same  degree  of  relationship 
to  share  equally,  giving  no  preference  to  males  or  to  the 
eldest  male  (n). 

A  further  distinction  between  property  in  land  and  As  to  the 
property  in  goods  arose  from  the  different  nature  of  the  jj^^ure"!-  the 
remedies   given   for   the   deprivation   of   either.     This   remedies  for 
distinction  rests  at  bottom  upon  the  physical  difference  of  land  ami" 
between  land,  which  is  immoveable  and  indestructible,  goo*i=^- 
and  goods,  which  are  moveable  and  perishable.     Hence 
a  dispossessed  landholder  can  always  be  restored  by 
process  of  law  to  the  identical  holding,  from  which  he 
has  been  ejected :  while  there  is  no  such  certainty  of 
specific  restitution  in   the  case  of  goods.     For   goods 
may  always  be  taken  out  of  the  jurisdiction,  lost  or 
destroyed ;    when  the  law  can  give  the  dispossessed 
owner   no    remedy    but    pecuniary    compensation  (o). 

(A-)  Stat.  :]1  Edsv.  III.  c.  11.  (m)  By  stats.  22  &  23  Car  II. 

(0  Williams,  R.  P.  20,21,  2Utli  c.  10;  29  Car.  II.  c.  .3,  s.  25;  1 
ed.  After  the  year  1857  the  Jac.  II.  c.  17,  s.  7;  enforcing  a 
administrator  of  an  intestate's  mode  of  distribution  which  the 
eflt'ects  was  appointed  by  the  ecclesiastical  courts  had  pro- 
Court  of  Probate.  Since  1875  viously  attempted  to  secure ;  see 
he  has  been  appointed  by  the  1  Sir  T.  Eaym.  497 — 499;2Black. 
Probate  Division  of  the  High  Comm.  515. 
Court  of  Justice.  See  stats.  («)  Post,  Part  III.  ch.  IV. 
20  &  21  Vict  c.  77.  s.  4  ;  36  &  37  (o)  Williams,  K.  P.  11,  12, 
Vict.  c.  66,  ss.  16,  34.  20th  ed. 
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Actions  were  therefore  classified  in  English  iaW,  us' 
real  or  personal,  according  to  the  nature  of  the  relief 
afforded  thereby  (p).  lieal  actions  were  those  brouglit 
for  the  recovery  of  lands  or  tenements  (q),  wherein 
specific  restitution  was  obtainable  by  process  of  execu- 
tion issuing  directly  against  the  thing  demanded  {in, 
rem).  Personal  actions  M'ere  brought  to  enforce  an 
obligation  imposed  on  a  man  personally  to  make 
reparation  for  a  breach  of  contract  or  a  wrong;  in 
other  words  they  were  Ijrought  to  obtain  pecuniary 
compensation  for  a  violation  of  right — what  the  English 
law  calls  dcoiiar/cs.  Actions  in  which  claims  for  both 
kinds  of  relief  were  combined  were  called  mixed 
actions  (r).  Not  every  kind  of  landholding,  however, 
was  recoverable  in  a  real  action.  Erom  the  reign  of 
Henry  II.,  owing  to  the  permanent  establishment  of 
the  King's  Court,  and  the  provision  of  special  remedies 
therein  for  dispossessed  landholders,  all  the  existing 
forms  of  landholding  were  submitted  to  the  classifying 
action  of  a  general  judge-made  law.  The  result  was 
that  freeholdings  of  land,  or  free  tenements,  were  the 
only  form  of  property  in  land  admitted  to  be  protected 
in  the  King's  Court  by  real  or  mixed  action.  This 
restriction  left  unprotected  in  the  King's  Court,  and 
therefore  without  the  pale  of  property,  the  humbler 
form  of  landholding  known  as  tenure  in  villenage  (s). 
Tenure  in  villenage,  however,  gave  rise  to  the  customary 
property  in  land,  which  in  later  times  obtained  complete 
legal  protection  as  copyhold  (t).  But  there  were  in 
early  times  certain  valuable  interests  in  land,  which 
fell  short  of  the  dignity  of  freehold,  without  incurring 
the  degradation  of  villenage.  The  most  important  of 
these  were  tenancies  for  a  term  of  years.  Placed  out- 
side the  class  of  free  tenements,  they  nevertheless 
obtained    special    legal    protection.     But    they    were 

(p)  Williams,  E.  V.  "J:!,  24,  and  (/)  lb.  23,  24. 

n.  (a),  2()th  ed.  (.-)  Ih.  KJ,  17,  45.  443. 

(5)  Jb.  23—25.  it)  lb.  27,  439—451. 
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reckoned  as  chattels,  and  thus  became  the  objects  of 
the  same  liberty  of  alienation  and  liability  for  debt  as 
attached  to  the  ownership  of  other  chattels.  Chattel 
interests  in  land  also  came  to  be  completely  assimilated 
to  other  chattels  with  regard  to  the  mode  of  succession 
after  death,  passing  to  the  executor  or  administrator, 
not  the  heir  (m). 

Now,  as  free  tenements  were  the  only  things  recover-  Kealty  ana 
able  in  the  realty,  or  specifically  by  real  action,  they 
became  known  by  the  name  of  realty  or  of  real  things ; 
while  things  recoverable  in  personal  actions  were  termed 
personalty,  or  personal  things  {x).  And  M'lien  the  word 
reaUij  had  thus  come  to  denote  the  freehold,  chattel 
interests  in  land  were  given  the  name  of  chattels  real.  Chattels  real 
because,  it  was  said,  they  concerned  the  realty ;  while  ""^  peisonai. 
moveable  goods  were  distinguished  as  chattels  personal, 
"  because  for  the  most  part  they  belong  to  the  person 
of  a  man,  or  else  "  (which  seems  the  better  reason)  "  for 
that  they  are  to  be  recovered  by  personal  actions  "  {y) . 
In  later  times,  however,  when  men  began  to  speak  of 
all  their  property  or  valuable  rights  as  their  estate,  and 
to  classify  their  estate  as  real  or  personal  {z),  the  limits 
of  the  two  classes  of  property  were  determined  rather 
by  the  difference  in  the  mode  of  succession  after  death 
than  by  the  nature  of  the  actions  for  their  recovery. 
The  term  real  estate  was  appropriated  to  the  realty, 
which  passed  to  the  heir,  or  to  real  hereditaments ; 
while  chattels  real,  which  passed  to  the  executor,  were 
on  that  account  placed  in  the  class  of  personal  estate  («). 
Thus  in  modern  times  what  is  called  personal  property 
or    estate   comprises   all   chattels,   which   go    to    the 

(m)  Williams,  R.  P.  20,  21,  25,  before  the  Restoration  of  Cliarles 

28,  20th  ed.  II. ;  Williams,  R.  P.  8  and  n.  (d), 

(x)  Ih.  2ri.  2(;  and  n.  (r),  20th  ed. 

(2/)  Co.  Litt.  118  b ;  see  Wil-  (a)  Williams,  R.  I'.  8,  25—28, 

liams,  R.  P.  25,  20th  ed.  20th  ed. 

(?)  Tlijs  was  liardly   common 
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executor,  be  they  cliattels  real,  that  is,  cliattel  interests 
in  land,  or  chattels  personal,  namely,  moveable  goods 
and  other  things,  for  the  withholding  of  which  damages 
only  are  recoverable  (h).  As  the  law  respecting  chattels 
real  is  a  branch  of  the  law  of  property  in  land,  it  has 
been  noticed  in  the  author's  treatise  on  the  "Law  of 
Eeal  Property ; "  and  chattels  real  will  only  be  inci- 
dentally mentioned  in  the  present  work,  which  treats 
of  chattels  personal. 


Examination 
of  the  reme- 
dies for  the 
recovery  of 
goods. 


§  2.  Of  the  Remedies  for  the  lleeovcrij  of  Goods. 

We  have  seen  that,  according  to  the  better  opinion, 
moveable  goods  are  said  to  be  called  chattels  personal 
or  things  personal  because  they  are  things  recoverable 
in  personal  actions.  How  it  came  about,  that  goods 
were  only  recoverable  in  personal  actions,  will  appear 
on  examination  of  the  various  remedies  for  the  wrongful 
deprivation  of  goods.  This  will  also  show  us  that,  while 
the  owner  of  goods,  in  respect  of  their  freedom  from 
the  incidents  of  feudal  tenure,  enjoyed  a  fuller  owner- 
ship than  a  freeholder  in  fee  of  land,  in  respect  of  the 
right  to  recover  possession,  which  seems  to  be  an 
essential  part  of  the  conception  of  ownership  (c),  the 
owner  of  goods  was  by  no  means  so  effectually  protected 
as  the  freeholder  of  land.  For  the  common  law  always 
gave  the  dispossessed  freeholder  the  right  to  recover 
possession  of  his  land  from  all  others,  whether  he  had 
been  ejected  or  had  parted  voluntarily  with  possession 
for  a  space  of  time,  which  had  come  to  an  end,  and 
whether  the  person  who  held  him  out  of  the  land  had 
taken  or  received  possession  thereof  from  him  directly, 
or  by  ejectment  of  or  conveyance  from  the  original 
wrongdoer  or  any  of  his  successors  {d).    But  it  was  only 

(5)  Williams,  R.  V.  28, 29,  20th  (c)  Ih.  2,  C,  7,  17. 

od.     Personal    estate   also    com-  (rf)  Bract,  fo.  102  a,  lOi  a,  160, 

prises    personal    hereditaments:  IGl.  :il7  b  g/jr..  327  b.  s^. 
ib.  28,  n.  (Ii). 
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by  tortuous  steps  that  the  dispossessed  owner  of  goods 
ac(|uired  the  right  to  recover  possession  of  them  as 
against  all  others,  irrespective  of  the  questions,  whether 
he  had  parted  with  the  goods  against  his  will,  or  not, 
and  whether  the  wrongful  withholder  of  the  goods  had 
taken  them  directly  from  the  owner,  or  from  a  previous 
wrongful  taker.  In  the  case  of  land  too,  the  common 
law  has  accorded  process  enabling  the  freeholder,  and 
ultimately  the  leaseholder  and  the  copyholder,  to  obtain 
specific  restitution  (e).  But  the  process  given  to  enforce 
the  restitution  of  goods  was  imperfect;  besides,  the 
perishable  nature  of  goods  renders  any  certainty  of 
restitution  impossible. 

The  most  ancient  remedy  for  an  owner  of  goods,  who  Action  of 
had  lost  possession  of  them  from  theft  or  otherwise  ^  ' 
unwillingly,  was  that  which  Bracton  describes  as  an 
action  of  theft  {actio  furti)  (/).  A  part  of  this  remedy 
was  the  fresh  pursuit  of  the  thief  or  of  the  missing 
goods ;  and  the  action  lay  against  any  person,  in  whose 
possession  the  goods  were  found,  whether  he  were  the 
original  thief  or  taker,  or  had  acquired  possession  of 
them,  honestly  or  dishonestly  {g),  from  or  through  the 
original  taker  (A).  By  these  proceedings  the  owner 
might  obtain  both  the  restitution  of  the  goods  and  the 
punishment  of  the  thief;  for  if  the  owner  succeeded 
in  maintaining  the  charge  of  theft  and  the  goods  were 
worth  twelvepence  or  more,  the  thief  was  condemned 
to  death  for  the  felony.  The  person  found  in  possession 
of  the  goods  might,  however,  clear  himself  of  the  charge 
of  theft  by  showing  that  he  had  come  honestly  by  the 
goods,  as  by  purchase  in  open  market ;  if  he  succeeded, 
he   might  go  quit   of  the   criminal  charge;    but   the 

(e)  Williams,  R.  P.  17,  18,  27,  sec  P.  &  M.  Hist.  Eiig.  Law,  ii. 

64,  449-451,  20th  cd.  155— IHJJ, 

(/)  Bract,  fo.  150  b,  151, 154  b  ;  (3)  See  Y.  P..   13  Edw.  IV.  :!, 

Glanv.  X.  15—17;   Fleta,  fo.  54,  pi.  7;  4  Hfii.  VII.  5,  pi.  1. 

55;  Britt.  liv.  i.  ch.  10,  25;  and  Qi)  Bract,  fo.  10:5  b. 
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goods  were  nevertheless  restored  to  their  owner.  It 
was  moreover  competent  to  the  owner  to  sue  civilly  in 
this  action  for  the  restitution  of  the  goods  alone,  merely 
alleging  that  the  goods  were  gone  out  of  his  possession, 
without  making  a  charge  of  theft  (i).  In  such  case, 
however,  it  appears  from  IJracton  that  he  had  to  put  a 
price  on  the  goods,  and  that  the  defendant  was  not 
absolutely  bound  to  restore  the  goods,  but  might  absolve 
himself  by  paying  their  value  (Ic).  These  proceedings 
might  be  brought  not  only  by  an  owner  of  goods,  who 
had  lost  possession  of  them,  but  also  by  any  one,  who 
had  the  owner's  goods  in  his  keeping,  and  was  un- 
willingly deprived  of  the  possession  of  them  (Z).  But 
the  forms  of  the  action  of  theft  were  archaic  and 
cumbrous  (w).  On  its  civil  side  it  was  superseded  by 
the  action  of  trespass,  which  grew  up  in  the  course  of 
the  thirteenth  century  (n).  And  it  retained  a  place  in 
Appeal  of  the  ranks  of  legal  remedies  only  as  an  appeal  of  larceny, 
that  is,  as  a  criminal  proceeding  (o)  at  suit  of  the 
party  injured  against  one  guilty  of  larceny  or  theft  (j)) ; 
an  offence  which  mainly  consists  in  taking  and  carrying 
away  another's  goods  with  intent  to  steal  them,  the 
felonious  intent  being  a  material  ingredient  (q).  Still 
the  restitution  of  the  stolen  goods  might  be  obtained 
in  an  appeal  of  larceny,  if  promptly  prosecuted  (r)  : 
but  a  very  important  difference  in  the  nature  of  such 
restitution   was    introduced,    owing    to    the    grasping 

(/)  Bract,   fo.    140  b,    150   b;  §  2 ;  Ames,  Harvard  Law  Review, 

Fleta,  fo.  55,  GO;  Britt.  liv.  i.  cli.  iii.  29. 

IG,  §  2;  Y.  B.  21  &  22  I-:cl\v.  I.  (o)  See  Litt.  ss.  500,  501;  Co. 

467;  P.  &  M.  Hist.  Eng.  Law,  ii.  Litt.  287  b. 

160.  (jj)  It  was  hoM  in  1352  that 

(A-)  Bract,  fo.  102  b.  an  appeal  did  not  lie  against  a 

(Z)  Bract,  fo.  lOU  b,  146,  151  a  ;  mere  receiver  of  stolon  goods,  so 

Britt.  liv.  i.  eh.  16,  §  1 ;  and  see  as  to  oblige  him  to  restore  the 

O.    W.   Holmes,  Common   Law,  goods ;  27  Ass.  pi.  <)9. 

166.  (q)  Bract,   fo.    150   b;  3   Inst. 

(m)  See  Bracton's  Note  Book,  107 ;    4   Black.    Comm.   229    so. 

pi.  67,  824,  1115,  1539;   Stdden  314. 

Society,    Select     Pleas     of    the  (r)  See  Staunf.  PI.  Cor.  liv.  iii. 

Crown,  pi.  192.  cli.  Id  ;  1  Hale.  P.  C.  ch.  47. 

(«)  Sec   Britt.   Ijv.   i.    ch.   2(;, 
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constriictiou  of  the  law,  by  which  chattels  were  forfeited 

to  the  Crown  upon  their  owner's  conviction  of  felony 

or   Hight   from  justice  (s).     The   early  law  was   most 

astute  to  take  advantage  of  any  technical  excuse  for 

pronouncing  that,  upon  the  conviction  of  a  thief  in  an 

appeal  l)y  the  party  robbed,  the  stolen  goods  should  Ijo 

forfeited  to  the  Crown  as  well  as  the  felon's  own  proper 

chattels  (t).     And  in  the  case  of  a  conviction  of  larceny  indictment 

in  criminal  proceedings  by  indictment,  that  is,  at  suit       I'lrceny. 

of  the  Crown  upon  an  accusation  presented  on  oath  by 

a  jury  (w),  the  stolen  goods  were  also  forfeited  to  the 

Crown,  and  by  the  common  law  the  owner  could  not 

olitain  their  restitution  unless  he  sued  an  appeal  (x). 

Thus  it  came  to  be  considered  that  the  restitution  of 

the  stolen  goods  in  an  appeal  of  larceny  was  made. 

not  as  of  old,  by  virtue  of  the  owner's  title  to  have  the 

goods  as  against  all  the  world,  but  rather  by  a  gracious 

waiver,  in  reward   for  prompt   pursuit  of   a   criminal, 

of    the  royal   right    to   have   the   goods  by  forfeiture. 

And  the  owner's  right  to  recover  his  stolen  goods  in 

an   appeal    was   limited    to    goods   which  the   King's 

officer  or  some  other  had  seized  to  the  King's  use  (y)- 

A  statute  of  Henry  VIII.  gave  restitution  to  the  owner 

of  stolen  goods,  after  the  attainder  of  the  felon  by  his 

procurement  upon  indictment  (z).      In  modern  times, 

(s)  Bract.  128  b,  VZd  a ;  Britt.  (x)  Fitz.    Abr.    Corono.    4G0  ; 

liv.  i.  oh.  17;    .5  Rep.   109;  Co.  Staunf.  Pi.  Cor.  167  a;  8   lust. 

Tatt.  391  a  ;  4  lUack.  Comm.  386,  242. 

3S7;  P.  &  M.  Hiat.  Eng.  Law,  ii.  (y)  Staunf.  PL  Cor.  liv.  iii.  tli. 

163,  164.  10;  5  Kep.  109;   1  BLack  Comm. 

(0  See  Y.  B.  30  &  31  Edw.  I.  297.     In   2   Inst.  714,  it  is  said 

508,   512 -.514,  526;    Fitz.    Abr.  that   "  &?/  the   Mug's  seizure  the 

Coroue,   95,    162,   318,   319,  367,  property  in  the  same  being  tan- 

379,  392 ;  Staunf.  PL  Cor.  liv.  iii.  qnam  in  custodia  legis,  cannot  be 

eh.  10.  altered  by  sale  in  marl^et  overt ;  " 

(«)  Principally  by  the   grand  see  jiost,  p.  14. 

jury.     See  Bract,  fo.  115  b,  116,  (z)  Stat.  21  Hen.  VIII.  c.  11, 

143,  150  b;  Fleta,  fo.  23;  Britt.  replaced  by  7  &  S  C4eo.  IV.  c.  29, 

liv.  i.  ch.  3,  §  6;  Staunf.  PL  Cor.  s.  57,  and  now  by  24  &  25  Vict, 

liv.  ii.  ch.  23  sq. ;  Co.  Litt.  126  b ;  c.  96,  s.  100,  amended  by  56  &  57 

2  Hale,  P.  C.  ch.  21  ;  4  Black.  Viot.  c.  71,  s.  24, 
Comm.  299. 
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appciils  oi"  larceny  went  out  of  use  (a);   though  they 
were  not  formally  abolished  until  1819  (b). 


Early  eoucep- 
tiou  of  uwner- 
sliip  of  goods. 


Case  of  owner 
voluntarily 
parting  with 
poBsession  of 
his  goods. 


Now,  it  is  worthy  of  remark  that  the  ancient  action 
for  theft  or  involuntary  Ljss  of  the  possession  of  goods 
seems  to  support  a  fairly  complete  conception  of  owner- 
ship. For  to  have  the  right  to  maintain  or  recover 
possession  of  a  thing  as  against  all  others  appears  to 
be  the  essential  part  of  ownership  (c) ;  and  we  have 
seen  that  this  ancient  remedy  for  the  recovery  of  goods 
was  available  against  any  person,  to  whose  hands  they 
might  come  by  whatever  means.  But  the  protection 
of  the  ownership  of  goods  in  our  ancient  law  appears 
to  have  been  incomplete  in  one  important  particidar. 
If  the  owner  of  goods  volinitarihj  parted  with  the 
possession  of  them  by  delivering  them  to  another 
for  some  temporary  purpose,  as  for  safe  custody  or 
upon  a  loan,  liiring  or  pledge,  we  have  seen  that  the 
person  who  had  the  keeping  of  the  goods  had  the 
remedy  for  the  recovery  of  their  possession  {d).  For 
this  reason  he  appears  in  early  times  to  have  been 
absolutely  responsible  to  the  owner  for  the  safe  return 
of  the  goods,  even  though  they  had  been  stolen  from 
him  without  any  fault  of  his  (e).  And  the  owner  might 
sue  him  for  unjustly  detaining  the  goods,  if  they  were 
withheld  or  were  not  forthcoming  at  the  proper  time 
for  their  return:  though  in  this  action  he  must  have 


(a)  2  Hale,  P.  C.  152  ;  4  Black. 

Comm.  312. 

(6)  By  Stat.  59  Geo.  III.  c.  46. 

(c)  Williams,  E.  P.  2,  3,  2i)th 
ed.  It  is  true  that  the  ancient 
action  for  the  recovery  of  goods 
was  a  remedy  based  on  and  pro- 
tective of  imfsession,  and  that  it 
was  available  for  possessors  re- 
sponsible for  the  safe  return  of 
the  goods  to  others :  but  the 
more  important  case  is  that  of 
the  possessor,  wlio  was  not  re- 
S2)onsiblc'  to  anotlierfnr  the  safety 


of  the  goods ;  and  irresponsible 
possession,  protected  by  a  remedy 
availing  against  all  others,  makes 
ownership.  See  Holmes,  Common 
Law,  1(;5— 109,  215  s^.,  244— 24G  ; 
Ames,  Harvard  l-aw  Review,  iii. 
314. 

(rf)  Ante,  p.  8. 

(e)  Glanv.  x.  13;  Bract,  fo. 
99;  Seldt-n  See,  Select  Civil 
Pkas,  pi.  8;  Holmes,  Common 
Law,  167,  176  sq.,  Southcote's 
Case,  4  Rep.  83  b ;  Co.  Litt. 
89  a. 
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named  a  price,  l)y  paying  which  the  defendant  would 
be  absolved,  if  he  preferred  not  to  render  the  actual 
goods  (/).  But  the  owner,  in  such  cases,  seems  origin- 
ally to  have  had  no  remedy  against  any  other  l)ut  the 
person,  to  whom  he  had  entrusted  the  possession  of  his 
goods,  if  the  latter  delivered  over,  lost  or  was  deprived 
of  them  {g).  Nevertheless  it  seems  to  have  been  con- 
ceived that  the  former  still  retained  the  ownership  of 
the  goods ;  they  were  his  goods,  of  which  the  other 
had  the  keeping  (/t).  In  such  cases,  it  may  be  explained,  Bailment, 
the  transaction  is  called  a  bailment  of  the  chattels, 
from  the  French  word  hailler,  to  deliver,  the  parties 
being  distinguished  as  the  bailor  and  the  bailee  (i). 
And  before  very  long  it  was  allowed  that  the  bailor 
might  bring  an  action  as  well  as  the  bailee,  if  the 
goods  were  taken  out  of  the  bailee's  possession  by  a 
third  party  (k). 

When  the  ancient  remedy  for  the  recovery  of  goods  Gradual 
stolen  or  lost  ceased  to  be  available  against  any  person,  of  purely  civil 

into    whose   hands   the   goods   might   come,    and   was  remedies  for 
T         ,  ...         7  .  1-,.     1  tbe  recovery 

reducea  to  a  criminal  action  against  a  thiei,  the  owner-  of  goods, 
ship  of  goods  was  deprived  of  its  most  essential  safe- 
guard. Indeed  the  very  conception  of  ownership  lost 
one  of  the  main  conditions  of  its  existence.  Owner- 
ship survived,  however,  in  the  common  sense  of  lawyers 
and  laymen  as  a  thing  which  ought  to  be  protected. 
Slowly  and  laboriously  its  defences  were  reconstructed 
in  the  shape  of  a  group  of  purely  civil  actions.  And 
in  place  of  the  old  proceedings  for  restitution,  there  were 
substituted,  to  protect   the  owner's  right   to  maintain 

(/)  Glanv.   X.   13;   Bract,   fo.  (i)  2  Black.  Comm.  395,  451. 

102  b.  {k)  Y.  B.  48  Edw.  III.  20,  ])l. 

(g)  Holmes,  Common  Law,  IGG —  8;  Holmes,   Common   Law,   171 

169 ;  P.  &  M.  Hist,  Eng.  Law,  ii.  sq.    And  sec  Y.  B.  2  Edw.  IV.  5 

153,  1G8  gq.  pi.  9,  per  Needbam,  J.,  that  tbe 

(A)  Glanv.   X.    13;    Bract,    fo.  property  in  goods  bailed  is  in  the 

151  a.  bailor. 
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or  recover  possession  nf  his  goods  against  all  others, 
the  following  remedies  (?)  : — 

Trespass  ^-  When  the  owner,  wrongfully  deprived  of  his  goods, 

(Je  bonis  could  no  longer  use  the  old  proceedings  for  restitution 

asportatts.  .  pi-  i  ^       ^      -,  n     i. 

except  against   a   lelonious  taker,  he  had  at   nrst  no 

other  civil  remedy  than  an  action  of  trespass  de  bonis 
asjjortatis  to  obtain  damages  for  directly  taking  his 
goods  out  of  his  possession  (m).  Upon  such  a  wrongful 
taking  therefore  it  was  formerly  held  that  the  property 
in  the  goods  taken  passed  to  the  trespasser,  the  late 
owner  being  left  with  a  mere  right  of  action  against  the 
trespasser  personally,  and  that  not  for  the  recovery  of 
his  goods  l)ut  for  damages  only  (n).  And  if  the  tres- 
passer were  divested  of  the  property,  as  by  his  delivery 
of  the  goods  to  another  or  by  another's  trespass  against 
him,  the  original  owner  could  not  bring  an  action  of 
trespass  against  that  other,  who  had  not  directly  violated 
the  original  owner's  possession  (o). 

Eoplevin.  2.  After  a  time  the  dispossessed  owner  of  goods  was 

enabled  to  gain  an  increased  right  by  means  of  the 
action  of  replevin.  This  action  originally  lay  to  recover 
damages   for    unlawfully    taking   chattels    by   way   of 

(0  'J'lie  account  here  given  of  Bac.    Abr.    Trespass ;   P.   &    M 

tlic  growth  of  the  civil  remedies  Hist.  Eng.  Law,  ii.  165. 

for  the  recovery  of  goods  is  based  (»i)  'Zl  Ass.   pi.   G4: ;   Y.   B.   2 

upon  a  most  l^rilliant  and  inte-  Hen.  IV.  12,  pi.  51  ;  Finch,  L. 

resting  series  of  articles  by  Pro-  Bk.  III.  ch.  6.     In  Y.  B.  8  Edw. 

feasor  J.  B.  Ames  in  the  Harvard  III.  10,  pi.  30,  the   property  in 

Law  Be  view,  iii.  23,  313  &  337,  stolen  goods  is  even  ascribed  to 

and   upon   the  authorities   there  the  thief :  but  see  ante,  p.  7,  n. 

cited.  (q);    Bro.    Abr,   Eject.   Cust.   9, 

(m)  Britt.  liv.  1.    eh.    28,  §  2,  Tresp.  25t;. 

aud  ch.  29,  §  1 ;  F.  X.  B.  86  A,  (o)  Y.  B.  21  Edw.  IV.  74,  pi. 

L,  87  E,  92  M.    Trespass  de  bonis  G  ;  see  also  16  Edw.  II.  490  ;  33 

(isport(\tis  was  a  particular  form  Hen.  VI.  f),  pi.   l.">,  per  Laicon  ; 

of  the   action   of  trespass   H  it  2  Edw.  IV.  5,  pi.  9 ;  4  Hen.  A'll. 

armis,  which  lay  for  any  direct  ;">,  pi.   1  :  16  Hen.   VII.  3  a,  jd. 

and    forcible     violation    of    tlie  7;    21    Hen.    ATI.    39,    pi.    49; 

])0!>s€ssion  of  lands  or  goods,  as  Bro.   Ab.   Eject.   Cust.  8,  Tresp. 

well  as  for  a  direct  and  forcible  256;    Staunf.     Pi.    Cor.    61    a; 

injury  to  the  person  ;  see  3  Black.  Harvia     v.     Blachlole,    Brownl. 

Coinm.   120,  138,  151,  153,  208;  236;  Ames,  3  Harv.  L.  R.  29,  30. 
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distress  {p),  as  for  rent  service  {q).  The  peculiarity  of 
replevin  is,  that  the  first  step  in  the  action  is  to  obtain 
the  re-delivery  to  the  plaintiff  of  the  identical  goods 
taken  on  his  giving  security  to  prosecute  his  claim  for 
damages.  This  re-delivery  on  giving  pledges  {reple- 
(jiare),  from  which  the  name  of  the  action  is  derived, 
was  effected  by  virtue  of  the  jurisdiction  in  that  behalf 
vested  in  the  sheriff  of  the  county  in  which  the  goods 
were  taken  (r).  Xow,  at  common  law,  when  goods  were 
taken  by  way  of  distress,  no  property  or  even  posses- 
sion was  gained  in  them;  they  were  merely  seized 
and  detained  in  a  pound  as  a  pledge  for  payment 
and  were  said  to  be  in  the  custody  of  the  law  (s). 
Originally  therefore  if  on  proceedings  in  replevin, 
appropriate  to  distress  alone,  the  defendant  claimed  the 
goods  taken  as  his  own,  that  put  an  end  to  the  sheriff's 
jurisdiction  to  replevy  them  (/).  It  was  afterwards  (w) 
provided,  however,  that  on  such  a  claim  being  made 
the  sheriff  might  hold  an  inquest,  and  if  on  the  inquest 
the  property  were  found  to  be  the  plaintiff's  at  the  time 
of  the  taking,  the  sheriff  might  still  proceed  to  replevy 
tlie  goods  {x).  When  proceedings  in  replevin  could  no 
longer  be  stopped  by  a  mere  claim  of  property  by  the 
defendant,  replevin  became  a  remedy  that  might  in 
theory  {y)  be  used  for  any  unlawful  taking  of  chattels 

{p)  Bract,   fo.   lari    b;    Britt.  c.    126.    s.    22);    County   loiirt 

liv.  i.  cli  28.  Eules,  1903,  Ord.  34.  and  Appx. 

(g)  .See  Williams,  R.  P.  60,  326,  Forms,  Nos.  286—290. 

327,  20th  cd.  (s)  Y.  B.  20  Hen.  VII.  1.  pi. 

(r)  Glanv.    1.    xii.    c.    9.    12;  1;     E.   v.    Cotton,   Parker,    112, 

Bract,   fo.    155   b,  157  a;    Britt.  119-123. 

liv.  i.  ch.  28.     Under  statutes  of  (0  Britt.   liv.   i.   ch.  18,  §   3 ; 

the    present    reign,   the    powers  oh.    28,   §    4;    Y.    B,    32   &;   33 

of  the    sheriff    with    respect   to  Edw.  I.  54 

replevins  have  ceased ;  and  the  (?t)  Probably  in  the  reign  of 
registrar  of  the  county  court  of  Edw.  III. ;  Ames,  3  Harvard 
the  district,  in  which  any  chattels  Law  Keview,  32. 
are  taken,  is  empowered  to  grant  (x)  Fitz.  Abr.  Proprietate  Pro- 
replevins  and  issue  all  necessary  banda,  pi.  4;  Co.  Litt.  145; 
process  in  relation  thereto  ;  see  Gilbert  on  Distress  and  Eeplevin 
Stat.  51  &  52  Viet.  c.  43,  ss.  133—  115,  4th  ed. 
137  (replacing  19  &  20  Vict.  c.  {y)  In  practice,  however,  re- 
108,  ss.  63—67,  and  23  &  24  Vict.  plevin  does  not  appear  to  have 
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away  from  their  owner;  and  if  goods  were  taken  out  of 
tlicir  owner's  possession  by  a  trespasser,  he  no  longer 
necessarily  lost  the  right  of  property  in  them ;  for  it 
was  laid  down  that  he  might  at  his  election  bring 
either  trespass,  whereby  he  disaffirmed  the  property  in 
the  goods,  or  replevin,  whereby  he  affirmed  the  property 
to  be  his  (z).  Like  trespass,  however,  replevin  was 
never  available  against  any  other  person  than  him,  who 
directly  violated  the  owner's  possession  («). 


Peaceable 
re-taking. 


Sale  in 
market  overt. 


3.  The  dispossessed  owner  of  goods  being  thus  allowed 
to  retain  the  r if/Id  of  property  in  them,  was  accordingly 
permitted  to  retake  the  goods,  wherever  he  might  find 
them,  if  he  could  do  so  peaceably  (h) ;  and  such  retaking 
is  still  lawful  (c).  But  the  right  of  ownership  so  re- 
established over  goods  was  subject  to  an  important 
limitation,  which  did  not  exist  in  the  case  of  the  owner- 
ship protected  by  the  old  action  of  theft  (d).  For  if, 
after  goods  were  gone  out  of  their  owner's  possession, 
they  were  sold  without  his  consent  in  open  market  (or 
market  overt,  as  it  is  called),  a  person  so  buying  the 
goods  in  good  faith  obtained  a  valid  title  to  them,  and 
the  late  owner  could  no  longer  retake  them,  or  success- 
fully sue  the  buyer  for  the  goods  or  their  value  (e).  So 
the  law  still  continues  (/).     But  under  the  statutes 


been  used  for  an  unlawful  taking-, 
not  by  distress, until  quite  modern 
times;  see  Mdlor  v.  Leather,  1 
E.  &  B.  619. 

(z)  See  Y.  B.  7  Hen.  IV.  28  b. 
pi.  5  ;  19  Hen.  YI.  Co,  pi.  fi ;  2 
Edw.  IV.  16.  pi.  8;  6  Hen.  YII. 
7.  pi.  4  :  14  Hen.  YH.  12.  pi.  22 ; 
Biihop  V.  Montai/ue,  Cro.  Eliz. 
824  ;  Cro.  Jac.  50." 

(a)  ^^enliie  v.  Blahe,  6  E.  &  B. 
S42. 

ib)  Litt.  8.  497;  Y.  B.  19  Hen. 
YI.  6;").  pi.  5,  per  INLarkham  ;  :{2 
Hen.  YI.  1.  p.  3 ;  6  Hen.  YII. 
7,  pi.  4 ;  Cliapman  v.  Tlmmhle- 
thoTj),  Cro.  Eliz.  ;J29;  3  Black. 
Comm.  4,  5.    Originally  it  was 


not  lawful  for  a  dispossessed 
owuer  to  re-take  his  goods,  except 
according  to  tlie  old  formal  pro- 
cedure 01)  fresh  pursuit ;  P.  &  M. 
Hist.  Eng.  Law,  ii.  156,  167; 
Britt.  liv.  i.  cb.  16,  §§  1,  2,  and 
cli.  25,  §  3,  and  notes,  pp.  55,  57, 
116,  ed.  Nichols. 

(c)  Even  by  force,  if  no  un- 
necessary violence  bo  used ; 
Blades  v.  Eiggs,  Id  C.  B.  N.  S. 
713;  Ex  })arte  Drake,  Re  Wore, 
5  Ch.  D.  866,  871. 

(d)  Ante,  p.  8. 

(e)  I'aston,  J.,  Y.  B.  9  Hen.  YI. 
45,  pi.  28  ;  32  Hen.  VI.  1.  pi.  3  ; 
33  Hen.  YI.  5,  pi.  15  ;  2  Inst.  713. 

(/)    See   Hargrave  v.    SjnnJc, 
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giving  restitution  of  stolen  goods  after  conviction  of  the 
thief  on  indictment  (17),  the  ownership  of  the  goods  is 
effectually  re-vested  in  the  party  robbed  upon  the 
thief's  conviction,  notwithstanding  any  intermediate 
sale  in  market  overt.  So  that,  after  such  conviction  (//), 
any  person  in  possession  of  the  goods  is  not  entitled  to 
withhold  them  from  the  robbed  owner  upon  the  plea  of 
purchase  in  market  overt  before  conviction  (/). 

4.  The  right  of  a  dispossessed  owner  of  chattels  was  Detinue, 
further  increased  by  the  expansion  of  the  action  of 
detinue,  in  which  he  was  ultimately  enabled  to  recover 
the  goods  themselves,  or  their  value,  if  they  could  not 
be  had,  from  any  one,  who  unlawfully  detained  them 
from  him.  Detinue  was  originally  an  action  for  breach 
of  a  contract  to  deliver  a  specifi'c  chattel,  as  upon  the 
termination  of  a  loan,  or  upon  a  sale  {h) ;  and  it  lay 
only  against  the  original  contractor,  and  those  who  came 
into  possession  of  the  goods  with  his  privity  {I)  and  were 
thus  affected  with  the  duty  of  delivery  (?;i).  It  was 
however  extended  to  the  case  of  the  detainer  of  goods, 
by  one  who  had  gained  possession  of  them  by  finding  (n), 

1892,  1  Q.  B.  25;  stat.  56  &  57  '•  deforced  "  of  his  money  and  the 

Vict.  c.  71,  s.  22.     The  purchase  judgment  being  that  tlie  plaintitf 

of  horses  in  market  overt  is  sub-  do  recover  iiis  debt  together  with 

ject  to  special  regulations;  stats.  his    damages    and    costs.       See 

2  &  3  P.  &  M.  c.  7  ;  31  Eliz.  c.  12.  (4Ianv.  1.  10,  c.  13, 14,  18  ;  Bract, 

(flf)  Ante,  p.  9  n.  (z).  fo.  Gl  b,  102  a;  Britt.  liv.  1.  eh. 

(h)  See   Horwood  v.   Smith,  2  29,   §§    3,    34,    35 ;     Keg.    139 ; 

T.  R.  750.  I..  Q.  R.  iv.  402,  403 ;  P.  &  IM. 

(0  1  Hale,  P.  C.  548,  544;  4  Hist.  Eng.  Law,  ii.  171. 

Black.  Comra.  363;    Scatlergood  (I)  i7.;/.,  his  executors.  At  first 

V.  Sijlvester, 15,  Q.B.  506;  Vilmont  detinue  did  not  lie, in  the  original 

v.  Bentley,  18  Q.  B.  D.  322 ;  see  contractor's  lifetime,  against  any 

stat.  56  &  57  Vict.  c.  71,  s.  24.  one,  to  whom  he  had  delivered 

(k)  It   should    be    noted   that  over  the  goods  ;  but  afterwards  it 

detinue  was  merely  a  variation  of  was  held  to  lie  in  such  a  case  ;  see 

the  action  of  debt,  whicli  lay  to  Y.  B.  24  Edw.  III.  41  a,  pi.  22 ; 

recover  a  certain  sum  of  money  43  Edw.  III.  29,  pi.  11;  11  Hen. 

due  ;  and  that  debt  was  tlie  most  IV.  46  b,  pi.  20  ;  10  Hen.  VII.  7, 

proprietary  of  personal   actions,  pi.  14. 

the  earliest  writ  of  debt  being  in  (m)  Y.  B.  16  Edw.  II.  490. 

the  same  form  as  a  writ  of  right  (w)  Y.  B.  2  Edw.  III.  2  pi.  5; 

in  the  King's  Court  for  land  and  11  Hen.  IX.  46  b.  pl.  20. 
suggesting  that  the  plaintitf  was 
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the  liiuler  of  lost  goods  having  no  right  to  withhold 
them  from  their  owner  (o).  And  in  later  times  detinue 
was  allowed  to  be  brought  by  the  iiction  of  a  delivery 
or  finding  against  any  one,  who  unlawfully  detained 
goods  from  their  owner,  without  regard  to  the  means 
by  which  the  defendant  obtained  possession  of  them  (p)  ; 
and  it  was  laid  down  that  the  gist  of  the  action  is  the 
unlawful  detainer  (q).  Thus  in  detinue  the  owner 
wrongfully  deprived  of  the  possession  of  his  goods, 
acquired  a  remedy  for  their  recovery  available  against 
all  the  world,  not  only  against  the  direct  violator  of  his 
possession,  but  also  against  any  one  who,  by  unlawful 
detainer,  violated  his  right  to  recover  possession. 

Trover.  5,  In  comparatively  modern  times  {r)  the  dispossessed 

owner  of  goods  acquired  a  further  remedy  for  the 
violation  of  his  right  to  the  possession  of  them  in  the 
action  of  trover,  or  trover  and  conversion,  in  which  he 
might  recover  the  value  of  the  goods  as  damages, 
though  not  the  goods  themselves  (s).  Trover  was 
originally  an  action  for  damages  by  the  owner  of  lost 
goods,  against  a  finder  of  the  goods,  who  had  wrongfully 
converted  them  to  his  own  use  {t).  But  by  means  of 
the  fiction  of  a  loss  and  finding,  which  the  defendant 
was  not   permitted  to  traverse  or  dispute,  this  action 

(o)  Britt.  liv.   i.   eh.  18,  §   2;  also  Y.  B.  12  Edw.  IV.  13,  pi.  10; 

Y.  B.  o3  Hen.  VI.   2(5,   i)l.    12;  2  l!ic.  III.  14,  pi.  3X 

I^cuick   V.    Clarh,   2   Bulstr.    ^il2  («)  3  Black.  Comm.  152,  153. 

sq. ;    Pollock    and    Wright    on  (t)  See  note  (o),  alxjve.   Trover 

Possession,  172 — 187.  was  an  action   of  the  technical 

(p)  See  Y.  B.  9   Hen.  V.  14,  class  known  as  trespass  on  the 

pi.    22;  6   Hen.   VII.   '.»,   pi.   4;  case.     Trespass  on  the  case  was 

Bishop   V.   Montague,   Cro.    Eliz.  the  <:reneral  remedy  for  personal 

824,  Cro.  Jac.  .")U;  Co.  Litt.  2SGb;  wrongs     and     injuries     without 

Mills  V.  Graham,  1   Bos.  &  Pul.  force  ;  the  action  of  trespass  or 

N.  R.  140.  trespass   vi  et  armis,  lying  only 

(q)  Gledstane  v.  Heioilt,  1  Cr.  for  damage  directly  caused  by  a 

&J.   565;    Classman   v.    White,  man's  wrongful  and  forcible  act ; 

7  C.  B.  43.  3  Black.  Comm.  122,    123,  152; 

0)  Hardly  before  the  ntlicen-  ScMt  v.  Shepherd,  2   W.   Black, 

tury.     See  Bishop   v.    Montwiw,  81*2,  1    Smith,  L.  C. ;  Holmes  on 

Cro.    Eliz.    824,    (.'to.    Jac.    50;  the     Common     Law,     275—283; 

Isaaclc   V.   Clarh,  2  Bulst.    300;  fin/e,  p.  12,  n.  (m). 
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was  allowed  to  be  lirouglit  by  a  person  entitled  to  the 
immediate  possession  of  goods  (u)  against  any  one,  who 
had  come  into  possession  of  the  goods  by  whatever 
means  (x),  and  afterwards  refused  to  give  them  up. 
For  such  refusal  was  held  to  argue  a  conversion  of 
them  to  his  own  use  (>/).  And  the  wrongful  conversion 
was  said  to  be  the  gist  of  the  action  (z).  Thus  in 
trover,  as  well  as  in  detinue  (a),  the  dispossessed  owner 
of  cliattels  acquired  a  remedy  available  against  all,  who 
violated  his  right  of  possession,  whether  they  were  the 
immediate  invaders  of  his  possession  or  not. 

The  dispossessed  owner  of  goods  was    thus    tardily  No  certainty 
invested  with  the  right  to  recover  possession  of  them  rlsUtution^'lff'' 
as  against  all  the  world.     But   still  he  had  no  such  goods. 
certainty  of  specific  restitution  as  the  dispossessed  free- 
holder enjoyed.     Thus  in  a  real  or  mixed  action  the 
claimant  might  always  obtain  judgment  in  his  favour, 
either  at  the  trial  of  the  action,  or  upon  his  adversary 
making  default  in  appearance  before  trial,  and  in  either 
case  he  could  have  the  king's  writ  directing  the  sheriff 
to  put  him  in  possession  of  the  very  land  he  claimed  (b). 
But   in  personal   actions  (with  the   one   exception  of 
replevin)  all  process  preliminary  to  trial  (called  mesne   Mesne  pro- 
process)  was  directed  entirely  against  the  i:)ersoii  sued 
with  the  oliject  of  compelling  him  to  appear  and  answer 
the  plaintiff's  claim;  and   formerly,  if  the   defendant 
failed  to  appear,  the  plaintiff  could  not  recover  any- 
thing from  him  (c).    Also,  if  judgment  were  given  for 

((()  Gordon  v.  Harper,  7  T.  R.  cause  in  detinue  wager  of  law,  or 

9;  4  R.  E.  369;   2  Wins.  Saund.  expurgation  by  oath,  was  avail- 

47  b  sq.  able  as  a  defence.     Wager  of  law 

(a;)  Bishop  v.    Montague,   Cro.       was  abolished  in  1833.     See  Co. 
Eliz.  824,  Cro.  Jac.  50.  Litt.  295 ;  3  Black.  Comm.  153, 

(v)  Agar  \ .  Lide, 'Rob.  ISl .  341 — 347;  Bac.    Abr.    Detinue; 

(z)  Cooper   V.    Chitlij,   1   Burr.       Stat.  3  &  4  Will.  IV.  c.  42,  s.  13. 
20,  31.  (6)  Glanv.  i.  7,  12,  13,  16,  18, 

(a)  See  7  T.  R.  12.   In  practice  21,  31 ;  ii.  3,  4,  19,  20;  iii.  3-6, 

trover    superseded    detinue,   be-  9  ;  xiii.  7 — 9,  32 — 39. 

(c)  The  defendant  in  a  personal  action  might  be  attached  by  gage 
and  pledges  to  appear,  and  tiien  distrained  by   all  his   lands  and 

W.P.P.  2 
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the  plaiiitiir  on  llic  trial  of  a  personal  action,  he  could 
have  no  writ  directly  enforcing  the  restitution  of  any- 
thing whereof  the  defendant  had  unjustly  deprived  him  ; 
but  his  ultimate  remedy  was  to  obtain  satisfaction  of 
the  amount  of  money  adjudged  due  to  him  for  del^t  or 
damages  by  seizure  of  the  defendant's  g<Jods  or  lauds 
or  by  the  imprisonment  of  his  person  {(I). 

Now  of  the  remedies  given  to  the  dispossessed  owner 
of  chattels,  trespass  and  trover  were  for  damages  only, 
Dotiuuc.  and    therefore   purely    personal  (c).      Detinue,    being 

originally  an  action  ex  contractu  (/),  was  personal  in 
its  mesne  process ;  so  that,  if  the  defendant  would  not 
appear,  the  plaintiff  could  not  recover  the  goods.  And 
judgment  for  the  plaintiff  in  detinue  was  conditional, 
viz.,  that  the  plaintiff  should  recover  the  chattels  sued 
for,  or  their  value,  if  they  could  not  be  had  {g).  The 
defendant,  after  judgment  against  him,  might  indeed 
be  distrained  by  all  his  lands  and  chattels  in  order  to 
make  him  restore  the  goods:  but  if,  after  this,  he  still 

chattels  continually  until  he  appeared;  he  might  moreover  be  arrested 
in  trespass  vi  et  armis  at  common  law,  and  in  actions  of  account,  debt, 
detinue,  and  on  the  case  by  statute.  But  before  the  year  1832  the 
plaintitt"  in  a  personal  action  could  never  obtain  final  judgment  against 
the  defendant  in  default  of  his  appearance.  If  the  defendant  absconded, 
the  plaintiflf's  only  remedy  was  to  proceed  against  him  by  distress 
infinite  to  compel  his  appearance,  or  to  pursue  him  to  outlawry  iu 
actions  wherein  his  person  might  be  arrested.  See  Bract,  fo.  439  b — 
441  a;  Britt.  liv.  i.  ch.  27,  ss.  1—."),  12;  Finch.  L.  ch.  26;  Co.  Litt. 
288  b ;  3  Black.  Comm.  280, 281 ;  1  Tidd's  Practice,  109— 1 12, 128—130, 
9th  ed.  Stat.  2  Will.  IV.  c.  39,  s.  16,  first  enabled  the  plaintiff  in  a 
personal  action  to  obtain  final  judgment  in  default  of  tlie  defendant's 
appearance  ;  arrest  on  mesne  process  was  abolislied  in  the  year  1838 
by  stut.  1  &  2  Vict.  c.  IKI.  Every  action  is  now  commenced  by  a  writ 
of  summons  calling  on  the  person  sued  to  enter  an  appearance  in  the 
action,  and  if  he  fails  to  do  so,  the  plaintiff  may  obtain  judgment  in  his 
own  favour.  An  appearance  is  entered  by  delivering,  either  personally 
or  by  solicitor,  a  memorandum  in  writing  to  the  proper  officer  of  the 
court,  requesting  him  to  enter  the  appearance.  See  Eules  of  the  Su- 
preme Court,  1883,  Orders  II.,  XII.,  XIII.,  and  App.  A.,  Parts  I.  and  II. 

{(l)  See    Tpod,   Part   I.   ch.    2;  (e)  ^/((e,  p.  4. 

Part   II.    ch.   3.      A    judgment  (/)  Ante,  p.  15. 

creditor's    remedy  by  imprLson-  (gr)  Com.  Dig.  Pleader,   2   W. 

ment  of  the   debtor   was   taken       52,  2  X.  12 ;  Phillips  v.  Jones,  15 
away  at  the  end  of  the  year  1869       Q.  B.  8.59 ;  see  ante,  pp.  8,  11. 
by  Stat.  32  &  33  Yict.  c.  62. 
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coiitiiiuod  obstinate,  the  plaintiff  could  only  recover 
the  value  of  the  goods  against  him  (h).  Since  1854, 
however,  it  has  been  provided  by  statute  that  the  Court 
or  a  judge  may,  on  the  application  of  the  plaintiff  in 
any  action  for  the  detention  of  goods,  order  that,  execu- 
tion shall  issue  for  the  delivery  of  the  goods,  without 
giving  the  defendant  the  option  of  retaining  the  goods 
on  paying  their  value  (i).  As  to  replevin,  the  action  Replevin, 
is  for  damages  for  the  unlawful  taking,  and  as  we  have 
seen,  it  lies  only  against  the  original  wrong-doer  {j ) ; 
it  is  therefore  strictly  personal  {k).  In  replevin  how- 
ever, specific  restitution  of  the  goods  taken  forms  part 
of  the  mesne  process  (/).  But  the  process  so  given  was 
imperfect;  for  if  the  goods  taken  had  lieen  eloigned, 
that  is,  removed  out  of  the  county  and  therefore  beyond 


(/t)  Thesaurus  Brevium,  48,  89,  90 ;  3  Black.  Comm.  413 ;  Tidd's   Specific 
Practical  Forms,  357.     A  court  of  equity  would  order  a  chattel  to  bo   delivery  up  of 
specifically  delivered  up  to  its  owner,  if  it  were  of  such  peculiar  value    a  chattel  iu 
to  him  that  the  recovery  of  damages  would  be  a  manifestly  inadequate    equity, 
compensation  for  its  loss,  or  if  the  person  who  wrongfully  withheld  it 
stood  in  a  fiduciary  relation  (as  trustee,  agent,  or  otherwise)  to  its 
owner.     The  remedy  for  contempt  of  such  an  order  was  by  pz'ocess  of 
contempt  against  the  pers(.>u  who  disobeyed  it,  viz. : — by  the  attach- 
ment and  imprisonment  of  his  person  and  the  sequestration  of  his 
property.     See  Duhn  of  Somerset  v.  Coohson,  3  P.  W.  389,  1  White  & 
Tudor  L.  C.  Eq. ;  Fells  v.  Read,  3  Ves.  70 ;   Wood  v.  Rowcliffe,  2  Ph. 
383;  DowUng  v.  Betjemann,  2  J.  &  H.  544;  Fothergill  v.  Bowland, 
L.  E.  17  Eq.  132  ;  Gilbert,  Forum  Romanum,  84—86 ;  1  Spence,  Eq. 
Jur.  391. 


(i)  In  such  a  case,  if  the  goods 
cannot  be  found,  the  defendant 
may  be  distrained  by  all  his 
lauds  aud  chattels  till  he  deliver 
them,  or  the  plaintiff  may,  at  his 
option,  have  execution  for  their 
value  ;  or,  imder  the  practice  in- 
troduced by  the  Judicature  Acts, 
the  order  for  delivery  may  be 
enforced  by  the  attachment  of 
the  defendant's  person  or  the 
sequestration  of  his  property. 
See  stats.  17  &  18  Yict.  c.  125,  s. 
78,  repealed  by  46  &  47  Vict.  c. 
49,  8.  2  (see  s.  5) ;  38  &  39  Vict. 
c.  77,  s.  17  ;  Rules  of  the, Supremo 
Court,  1883,  Order  XLII.  r.  6, 
Order  XLVIII.  App.  H.  Nos.  10, 
11 ;   County  Court   Rules,  190:], 


Order  XXV.  r.  69;  Winfield  v. 
Boothroyd,  34  AV,  R.  501 ;  Hymas 
V.  Ogden,  1905,  1  K.  B.  246,  250, 
251.  Under  stat.  56  &  57  Vict. 
c.  71,  s.  52,  replacing  19  &  20 
Vict.  c.  97,  s.  2,  a  contract  to 
deliver  any  specific  or  ascertained 
goods  may,  on  the  plaintiii"'s  aj)- 
plicatiou  in  an  action  for  breach 
of  the  contract,  be  directed  to  bo 
performed  specifically,  ■without 
giving  the  defendant  the  option 
of  retaining  the  goods  on  pay- 
ment of  damages. 

(_/)  Ante,  p.  14. 

(/O  See  Mirror,  c.  2,  s.  26; 
Eaton  V.  ;S'om<%,  Wille8l31,  134; 
1  Tidd's  Practice,  5,  9tli  ed. 

(0  Ante,  p.  13. 
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the  sbcrilfs  juiisdiction,  the  law  gave  no  further  process 
against  the  goods  themselves  (m).  And  it  is  of  course 
obvious  that,  in  replevin  as  well  as  in  detinue,  the 
destruction  of  the  goods  might  always  render  their 
restitution  impossible.  Thus,  in  actions  for  the 
i-ecovery  of  goods,  there  was  no  process  which  could 
ensure  their  restitution  at  all  hazards ;  there  was  no 
certainty  of  recovering  aught  but  damages.  For  this 
reason,  it  seems,  such  actions  were  classed  as  per- 
sonal (n)  ;  and  goods  were  named  personal  tilings  after 
them  (o). 


The  present 
practice  in 
actions  for 
the  recovery 
of  goods. 


The  Common  Law  Procedure  Act,  1852  (p)  abolished 
the  fictitious  statement  of  the  loss  and  finding  of  the 
goods  in  trover,  and  of  the  delivery  or  finding  of  the 
goods  in  detinue  (q) ;  and  introduced  simple  statements 
of  the  cause  of  action  in  the  place  of  the  former  plead- 
ings relying  on  the  old  forms  of  action.  Under  the 
])resent  practice,  which  has  prevailed  since  the  Judica- 
ture Acts  took  eflect  in  1875,  every  action  is  commenced 
with  a  w'rit  of  summons  indorsed  with  a  statement  of 
the  nature  of  the  claim  made  ;  the  forms  of  indorsement 
in  use  are  concise  and  simple ;  formal  errors  may  be 
easily  amended ;  and  the  test  of  obtaining  relief  is, 
whether   the   suitor   has   a   good   cause   of    action  (?•). 


(m)  In  such  a  case  the  plain- 
tiff's only  remedy  was  to  have 
jroods  of  the  defendant  to  the 
same  value  taken  in  icithernam, 
that  is,  by  way  of  reprisal,  or,  if 
the  defendant  had  no  goods  that 
could  be  taken  in  withernam,  to 
set  in  motion  process  for  his 
arrest  and  outlawry.  See  Bract, 
fo.  157;  Britt.  liv.  i.  ch.  28.  §:!; 
Bro.  Abr.  Replevin,  pi.  4;  F.  X. 
B.  G8  a,  73  E,  74  (',  D:  Gilbert 
on  Di.strcss  and  Replevin,  101, 
108,  110,  11.-),  4th  ed. 

(n)  Bract,  fo.  102  b;  see  an 
article  by  the  present  writer  in 
the  Law  Quarterly  Review,  vol. 
iv.  p.  394. 


(o)  Although  in  modern  times 
chattels  real  are  included  in  per- 
sonal t-date,  it  does  not  appear 
that  they  were  ever  included  in 
the  term  personal  things,  which 
was  of  earlier  origin.  A  lease  for 
years,  before  it  was  settled  to  be 
personal,  and  not  real  cMatfi,  was 
regarded  rather  as  a  real  thing 
than  a  personal  thing.  See 
Williams,  R.  P.  25,  n.  (I),  28, 
n.  (/),  20th  ed. 

(j))  Stat.  15  &  16  Vict.  c.  7(j, 
ss.  49,  222,  and  Schedule  B. 

{q)  Ante,  pp.  16,  17. 

(r)  See  stat.  SU  &  37  Viet, 
c.  6(J,  s.  24  (7);  Rules  of  the 
Supreme  Court,  188:!,  Orders  II. 
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Claims  for  the  recovery  of  goods,  or  their  value,  are 
therefore  no  longer  precisely  formulated  in  detinue, 
trespass  or  trover  (s). 

Hitherto  we  have  been  considering  the  remedies  of  Recovery 
an  owner  deprived  of  chattels,  of  which  he  had  posses-  bailed, 
sion  himself  Let  us  now  briefly  advert  to  the  case  of 
a  bailment  (t)  of  the  chattels,  and  suppose  that  the 
goods  have  been  taken  away  from  the  bailee  by  a 
stranger  and  are  withheld  either  by  the  taker,  or  some 
other.  In  such  a  case  the  bailee  is  and  has  always  been 
entitled,  in  respect  of  his  possession  of  the  goods,  to 
use  all  the  remedies  given  by  law  to  protect  the  owner's 
possession  or  right  to  possession  (u).  As  early  as  1375, 
the  bailor  was  allowed  to  In-ing  trespass  against  a 
stranger,  who  took  the  goods  out  of  the  bailee's  posses- 
sion, as  if  his  own  possession  had  been  violated  (ic). 
But  the  bailor  could  not  bring  trespass  against  one,  to 
whom  his  bailee  had  delivered  the  goods,  or  against  a 
second  taker,  for  neither  of  these  directly  and  forcibly 
violated  the  possession,  in  respect  of  which  the  bailor 
was  entitled  to  sue  (y).  In  later  times  the  bailor  could 
make  use  of  the  actions  of  detinue  and  trover  (z),  and 
so  recover  from  any  person,  who  wTongfully  withheld 
the  goods,  even  though  he  were  a  second  trespasser  or 
had  obtained  the  goods  with  the  bailee's  privity  (a). 

rr.  1—3,  XXVIII.  r.  l,ana  Appx.  Bac.  Abr.  Trover  (C)  ;  Sultou  v. 

A.  Pt.  III.;   Companhia  de  Mo-  Bach,  2  Taunt, 302,  309;  11  E.  R. 

famhique  v.  British  So7ith  Africa  585 ;  Manders  v.  Williams,  4  Ex. 

Co.,  1892.  2  Q.  B.  358,  reversed  339,  341;  The  Winhfield,  1902,  P. 

1893,  A.  C.  602.  42,54  8^. 

(s)  See    Joseph    v.    Lyons,   15  {x)  Y.  B.  48  Edw.  III.  20,  pi. 

Q.   B.   D.    280,   283;    Hullas  v.  8;    see  Holmes,   Common   Law, 

Robinson,  ih.2?>%.    As  to  replevin,  171;  o»i<e,  p.  11. 

see  ante,  p.  13,  n.  (r).  iy)  Needham,  J.,  Y.  B.  2  Edw. 

(0  Ante,  p.  11.  IV.  5,  pi.  9;  16  Hen.  VII.  3  a, 

(m)  a  bailee  might  bring  tres-  pi.  7;  21  Hen.  VII.  39,  pi.  49; 

pass;  Y.   B.    48   Edw.    HI.   20,  Ames,  3  Harvard  Law  Review, 

pi.   8;    11   Hen.   IV.   24  b;   re-  30;  and  see  Smith  v.   Milles,   1 

plovin;    Y.   B.   11   Hen.  IV.   17,  T.  R.  475. 

pi.  39;  detinue;  Y.  B.  12  Hen.  (,:)  Manders  s.  TTtV/wms,  4  Ex. 

IV.  18,  pi.  19,  per  Hankford  J. ;  339,  344. 

Bac.  Abr.  Detinue  (A) ;  or  trover ;  {a)  See  ante,  pp.  IG,  17, 
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In  modern  times,  however,  the  bailor's  right  to  sue  for 
the  recovery  of  his  goods  is  limited  to  those  cases  of 
hailment  iu  which  he  is  entitled  to  resume  possession 
of  bis  goods  at  will ;  as  upon  a  deposit  for  safe  custody 
or  gratuitous  loan.  And  if  the  owner  has  contracted  to 
give  the  bailee  exclusive  possession  of  his  goods,  as  upon 
a  hiring  or  pledge,  bis  right  to  recover  the  goods  from 
strangers  wrongfully  possessed  of  them  is  suspended 
during  the  continuance  of  the  bailment  Qj).  But  when 
a  bailment  of  any  kind  is  determined,  the  owner  may 
sue  to  recover  his  goods  or  their  value  from  any  person, 
to  whose  hands  they  may  have  come,  as  well  as  from 
the  bailee.  For  in  modern  law,  the  fact  that  the  owner 
voluntarily  parted  with  the  possession  of  the  goods  in 
the  first  instance,  by  delivering  them  to  the  bailee,  is 
no  bar  to  his  recovery  of  the  goods  from  strangers,  so 
soon  as  he  has  become  entitled  to  have  his  goods 
returned  into  his  possession  (c).  Under  the  present 
Factors  Act('/),  however,  there  are  four  cases  of 
bailment  in  which  the  bailor  may  lose  his  title  to 
recover  the  chattels  bailed  in  consequence  of  a  dis- 
position of  them  made  without  his  consent  by  the 
bailee  (e). 

{h)  Gordon  V.  Harper,  7  T.  R.  Pearson,  3  B.  &  C.  38 ;  WiUiitmsw. 
!i ;  4  R.  R.  369.  In  Y.  B.  22  Edw.  Barton,  ?,  lUng.  139. 14.5  ;  24  R.  R. 
IV.  1(1,  pi.  29,  it  was  held  that  44S ;  Marner  w.Banhes,  KJ  W.  R. 
tlie  hirer  of  goods  is  entitled  to  G2  ;  Biggs  v.  Evans,  1894,  1  Q.  B. 
the  exclusive  possession  of  them  88  ;  cf.  ante,  p.  11. 
for  the  term  of  the  hiriug.  {d)  Stat.  52  &  53  Vict.  c.  45, 

{(t)  Wilkinson  V.  King,  2  Camp.  consolidating  and  amending  pre- 
3:55;  Loescliman  v.  Machin,  2  vious  Acts  of  1824,  182(3,  1812, 
Stark.  31 1  ;  2U  R.  R.  087  ;  Dijer  v.       and  1877. 

(c)  1.  Where  the  owner  entrusts  a  "mercantile  agent"  (/.c,  one 
having  in  the  customary  course  of  his  business  authority  to  sell,  con- 
sign for  sale,  buy  or  borrow  on  goods)  with  the  possession  of  his  goods, 
or  of  the  documents  of  title  thereto;  in  whicii  case  any  sale,  pledge, 
or  other  di-sposition  for  valuable  consideration  of  the  goods  made  by 
the  agent  in  the  ordinary  cour.se  of  his  bu.siness  to  a  person  acting  in 
good  faith  without  notice  of  any  want  of  authority  from  tiie  owner  is 
as  valid  as  if  expressly  authorized  by  the  owner. 

2.  Where  the  owner  has  given  possession  of  his  goods  to  another  for 
the  purpose  of  consignment  or  sale,  or  has  shipped  his  goods  in  the 
name  of  another;  when  the  consignee  of  tlie  goods,  if  without  notice 
tliat  such  other  person  is  not  the  owner,  may  acquire  a  valid  lien  on 
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In  modern  law  then,  the  owner  of  goods  completely  Ownership  of 
enjoys  the  right  to  maintain  or  recover  possession  of  n^itaUons'*^ 
them  as  against  all  others ;  and  this  right  is  not  lost,  in  modem 
though  it  may  he  suspended,  hy  a  bailment  of  the 
chattels.  On  the  other  hand,  ownership  of  goods  is  in 
modern  law  subject  to  the  following  limitations  : — The 
owner  may  be  deprived  of  his  property  in  the  goods 
without  his  consent  by  a  sale  of  them  in  market 
overt  (/).  He  may  also,  without  his  consent,  lose  his 
title  to  money  or  negotiable  securities  gone  out  of  his 
possession  through  theft,  trespass,  loss  or  bailment. 
For  he  cannot  recover  such  money  or  securities  {g) 
from  any  person,  who  has  subsequently  acquired  the 
same  in  good  faith  and  for  value  in  the  ordinary  course 
of  business.  This  limitation  of  ownership  is  based,  in 
the  case  of  money,  on  the  inconvenience  which  would 
ensue,  if  a  valid  title  could  not  Ije  o1)tained  by  the 
transfer  of  current  coin  in  the  ordinary  course  of  circu- 
lation. In  the  case  of  negotialjle  securities,  the  rule 
in  question  is  founded  on  mercantile  custom  incorporated 
into  the  common  law.  For  the  term  negotiable  securities 
is  applied  to  such  written  instruments,  evidencing  an 

the  goods  {i.e.,  a  right  to  retain  possession  of  them  as  security)  in 
respect  of  advances  made  to  or  for  such  other  person. 

15.  Where  the  buyer  of  goods  allows  the  seller  to  retain  possession  of 
them,  or  of  the  documents  of  title  thereto ;  when  the  delivery  or 
transfer  hy  the  latter,  or  hy  a  mercantile  agent  acting  for  him,  of 
such  goods  or  documents  under  any  sale,  pledge,  or  other  disposition 
for  value,  to  any  person  receiving  the  same  in  good  faith  without 
notice  of  the  previous  sale,  will  be  as  valid  as  if  expressly  authorized 
by  the  owner. 

4.  Where  a  person  having  agreed  to  buy  goods  (without  liaving 
acquired  the  property  in  them)  obtains  with  the  consent  of  the  seller 
possession  of  the  goods  or  of  the  documents  of  title  thereto;  when  the 
delivery  or  transfer  by  the  former,  or  by  a  mercantile  agent  acting  for 
him,  of  such  goods  or  documents,  under  any  sale,  pledge  or  other  dis- 
position for  value,  to  any  pei'son  receiving  the  same  in  good  faith  and 
without  notice  of  any  lieu  or  other  right  of  the  original  seller,  will  be 
as  valid  as  if  expressly  authorized  by  the  latter.  The  provisions  of 
the  Factors  Act,  1889,  as  to  cases  (o,  4)  above  are  repeated  in  the 
Sale  of  Goods  Act,  189;},  stat.  5(J  &  57  Vict.  c.  71,  s.  25. 

(/)  Ante,  p.  14.  Vict.  e.  9(J,  s.  100,  replacing  7  &  8 

{g)  Not  even  if  the  same  have       Geo.  IV.   e.  29,  s.  57;  cf.   unie, 
been  stolen  and  he  prosecute  the      p.  15. 
thief  to  conviction ;  stat.  24  &  25 
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obligation  to  pay  iiKJuey,  as  Ijy  mercantile  custom 
recognized  in  law  are  transferal)le  by  delivery  and 
current  as  money.  Such  are  bills  of  exchange  and 
cheques,  promissory  notes,  including  1  jank  notes,  and  the 
so-called  bonds  payable  to  bearer  of  foreign  or  colonial 
governments  (h).  Again,  if  any  chattels  be  out  of  their 
owner's  possession  and  come  into  a  foreign  country, 
he  may  lose  his  title  thereto,  without  his  consent, 
by  any  transaction,  with  regard  to  them,  which  by 
the  law  of  that  country  confers  a  valid  title  to  the 
goods  against  all  the  world  (i).  This  last  limitation  of 
ownership  is  a  consequence  of  the  physical  mobility 
of  chattels.  A  man  may  moreover  lose  his  ownership  of 
goods  gone  out  of  his  possession,  if  their  nature  be  so 
changed  that  they  can  no  longer  be  recognized.  Thus, 
if  one  takes  my  barley  and  makes  malt  therewith,  I 
cannot  take  back  the  malt  (j).  And  it  appears  that 
the  ownership  of  goods  may  be  ended  by  their  abandon- 
ment (k).  Lastly,  a  man  may  unintentionally  lose  his 
property  in  goods  by  the  consequences  annexed  by  law 
to  his  own  conduct ;  as  in  the  above-mentioned  cases 
under  the  Factors  Act  (I),  and  one  or  two  other 
instances  (m).    Under  the  Statute  of  Limitations  relating 

(A)  Miller    V.    Race,   1    Burr.  to  the  malt  jjer  specificalionem,hy 

■ii)'I,   1    Smith,   L.    C.  and   notes  the  creatiou  of  a  new  species  of 

tiiereto;  Moss  v.  HancocJi,   lS!»y,  thing,  over  which  he  exercises  a 

2   Q.    B.    Ill;    see   section    III.  kind   of  occupancy,   or    original 

below.  taking  of   possession  (Bract,    fo. 

(i)  Cammell  v.  Sewell,5  H.  &  10  a);  but  of  course  he  remains 

X.  72.S  ;  Castrique  v.  Imrie,  L.  II,  liable  in  damages  for  taking  the 

4  li.    L.   414;  Alcock   v.   Smith,  barley.    So  if  another  wrongfully 

18U2,    1    Ch.    238;  Minna   Craig  affix  my  timber  or  bricks  to  laud 

Steamship  Co.  v.  Chartend  3Iei-  which  is  not  mine,  I  shall  lose  the 

ca7dile  Bank  of  India,  tic,  ISdl,  ownership    of    them;    Gottgh    v, 

J    Q.    B.    5.5,   461  ;  Emhericos   v.  Wood,    1894,    1   Q.  B.  7i;3,  719 ; 

Anglo-Austrian    Bank,    1905,    1  Reynolds   v.   Ashhy,   1904.  A.   (.', 

K.  B.  677.  460,  475. 

U)  Y.   B.  5  Hen.  VII.  15.  16,  {k)  Arrow     Shipping     Co.     v, 

pi.  G;  IMoorc,  1I»,  20,  pi.    67;  2  Tyne  Improvement  Commrs.,  189i, 

Black.  L'omm.  404,  405.     In  this  A.  C.  508,  5o2. 

case  the  malt-maker  acciuires  title  (I)  Ante,  p.  22,  and  n.  (e). 

(m)  Thus  at  common  law,  if  a  man  has  acted  so  as  to  induce  the 
belief  that   another  was   the  owner  or  had  power  to  dispo.se  of   liia 

goods,  he  will  be  estopped  by  his  conduct  from  recovering  the  goods 
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to  jiersonal  actions,  the  owner  of  goods  gone  out  of  liis 
possession  will  lose  his  right  to  sue  for  their  recovery, 
if  he  do  not  assert  it  within  six  years  after  the  cause  of 
action  accrued  (7^).  But  as  he  appears  to  retain  his 
right  to  retake  his  goods  after  the  time  so  limited  has 
expired  (0),  it  seems  that,  in  theory,  he  is  not  deprived 
of  his  ownership  in  such  a  case  (p).  There  are  also 
various  other  ways  in  which  the  ownership  of  goods  may 
be  ended  through  the  exercise  of  sovereign  authority  (q), 
but  which  can  hardly  be  called  limitations  of  ownership. 

It  remains   to   add  that,  besides   the  ownership  of  Equitable 

11-1  1  •         1      J  1  interests  in 

goods  which  may  be  enjoyed  at  common  law,  a  man  chattels 

may  have  valuable  interests  in   chattels   personal,  to  personal. 

which  he  is  entitled  in  equity  only.    Equitable  interests 

in  chattels  have  the  same  origin  as  ecpiitable  estates  in 

land  (r).     The  jurisdiction  of  the  Court   of   Chancery 

was   invoked   to  enforce  trusts  of   chattels   about  the 

same  time  as  it  was  extended  to  protect  trusts  or  uses 

from  parties  who  have  taken  the  goods  for  value  in  the  belief  so 
induced;  Pichard  v.  Sears  6  A.  &  E.  469  ;  Gregg  v.  Welh,  10  A.  &  E. 
90 ;  Goodwin  v.  Roharts,  1  App.  Cas.  476.  And  if  the  owner  allow 
his  goods  to  remain  in  the  possession,  order  or  disposition  of  another, 
in  the  other's  trade  or  business,  so  that  the  other  is  the  reputed  owner 
thereof,  the  true  owner  will  lose  his  property  in  the  goods  on  the 
other's  bankruptcy ;  when  the  goods  wiU  be  divisible  under  the 
bankruptcy  law  among  the  other's  creditors ;  stat.  4G  &  47  Vict.  c.  52, 
s.  44 :  post,  Pt.  II.  Ch.  IV.  And  if  the  owner  of  goods  so  dispose  of 
them  as  to  confer  upon  some  other  a  voidable  title  thereto,  on  a  sale 
by  the  latter,  before  his  title  has  been  avoided,  the  buyer  will  acquire 
a  good  title  to  the  goods,  provided  he  buy  in  good  foith  and  without 
notice  of  the  seller's  defect  in  title ;  stat.  515  &  57  Vict.  c.  71,  s.  2:t. 

ill)  Stat.  21  Jac.  I.  c.  IG,  s.  3.  c.  53,  s.  32),  or  the  Merchandise 
Wilkinson  v.  Verity,  L.  R.  G  C.  1*.  Marks  Act  (50  &  51  Vict.  c.  28,  s. 
20G.  12),  the  sale  of  unclaimed  stolen 

(o)  See  Litt.  s.  498  ;  Pollock  &  goods  by  the  receiver  of  the 
AVright  on  Possession,  114.  metropolitan  police  under  2  &  3 

(23)  That  the  right  of  retaking  Vict.  c.  71,  s.  30,  or  the  sale  of  a 
is  a  test  of  ownership,  see  Y.  B.  ship  under  proceedings  against 
5  Hen.  VII.  15,  16,  pi.  G.  herin  remia  a  Court  of  Admiralty 

(q)  Under  this   head   may   be      jurisdiction   {Ciftrique  v.  Imrie, 
grouped  such  causes  of  the  loss       L.  R.  4  H.  L.  414,  428,429,  442)  ; 
of  ownership  as  the  forfeiture  of      see  also  Goodlock  v.  Cousins,  1897, 
goods  for  smuggling  (stat.  39  &       1  Q.  B.  348,  558. 
40  Vict.  c.  36,  s.  177),  or  a  breach  (r)  Williams,  R.  P.  158,  20th 

of  the  excise  laws  (7  &  8  Geo.  IV.       ed. 
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of  land  (.s).  Trusts  of  chattels,  however,  were  not 
affected  by  the  Statute  of  Uses  (t) ;  and  they  are  not 
required  to  be  proved  by  writing  as  are  trusts  of  lands, 
tenements  and  hereditaments,  under  the  Statute  of 
Frauds  (u).  In  other  respects,  the  rules  for  the  creation 
of  trusts  are  the  same  for  chattels  as  for  land  (v). 
Equitable  interests  in  chattels  are  generally  of  the 
same  nature  as  equitable  estates  in  land.  Thus  if 
chattels  personal  be  delivered  or  assigned  to  one,  on 
trust  for  another  simply,  the  former,  who  is  the  trustee, 
has  the  legal  ownership.  But  the  latter,  who  is  called 
the  cestui  que  trust,  has  the  right  in  equity  to  compel 
the  trustee  to  allow  him  to  have  the  beneficial  enjoy- 
ment (x).  And  in  consequence  of  this  right  he  is 
regarded  in  equity  as  enjoying,  as  against  all  persons 
bound  by  the  trust,  an  interest  equivalent  to  ownership 
in  the  chattels  in  question  (y)  This  equitable  interest 
of  the  cestui  que  trust  is  analogous  to  the  legal  ownership 
of  the  chattels,  and  would  pass  to  his  executor  or 
administrator,  on  his  death,  as  personal  estate.  But  if 
the  trustee  should  manage  to  dispose  of  the  chattels  to 
a  hond  fide  purchaser  for  value,  who  had  no  notice  of 
the  trust,  the  latter  would  not  be  bound  by  the  trust. 
And  the  cestui  que  trust  would  have  no  equity  to 
recover  the  chattels  from  the  purchaser  so  acquuing  the 
legal  ownership  of  them ;  and  would  have  no  remedy 
but  to  sue  the  trustee,  under  the  equitable  jurisdiction 
of  the  Court,  for  damages  for  -the  breach  of  trust  {z). 
In  these  respects,  the  nature  of  an  equitable  interest 
in  chattels,  has  not   been  altered  by  the   Judicature 

(s)  J)o(hl   V.    Brow'iiKj,   1    Cal.  (r)  8ec  Richanh  v.  Delbridge, 

xiii. :    Hylton  v.    Vollaril,   ih.  i. ;  L.  R.  LS  Eq.  11  ;  AVilliams,  I{.  "P. 

WlJjlete  V.  Cas^yn.  2  Cal.  xxxiii. ;  1711,  18G,  20th  ed. 

1    Spenfe    ]']q.    Jur.    4r)7,    407 ;  (x)  Lewin  on  Trusts,  564.  Cth 

"Williams,  R.  P.  1G7,  20th  ed.  ed.;  858.  11th  cd. 

(0   Williams,  R.    P.   171,  174,  (y)  Darey  v.   WiUtanwm,  ISOS. 

20th  ed.  2  Q.  R.  194. 

((()  Stat.  20  Car.  II.  c.  :!,  s.  7;  (2)   Williams.  V..  P.   178,   17:». 

Lewiu  on  Trusts.  4."').  47,  Gth  ed. ;  181,  20th  ed. 

r,i,  r.:?,  nth  ed. 
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Acts  (a),  which  in  1875  transferred  the  original  jurisdic- 
tion of  the  old  superior  Courts  of  Common  Law  and 
Equity  to  the  High  Court  of  Justice,  and  made  provision 
for  the  enforcement  of  equitable,  as  well  as  legal,  rights 
in  every  branch  of  that  Court,  and  in  the  Court  of 
Appeal  established  at  the  same  time  (h). 


§  3.  Of  things  in  possession  and  in  action. 

Besides  the  division  of  chattels  into  chattels  real  and 
personal  (c),  another  important  distinction  exists  among 
personal  things.  Such  things  are  said  to  be  in  posses- 
sion or  in  action ;  or  they  are  called,  in  law  French, 
cJioses  in  j^ossession  or  choses  in  action  (d).  Choses  in  ciioses  in 
possession  are  moveable  goods,  of  which  their  owner  possession. 
has  actual  possession  and  enjoyment,  and  which  he  can 
deliver  over  to  another  upon  a  gift  or  sale;  tangible 
things,  as  cattle,  clothes,  furniture,  or  the  like.  They 
are  things,  which  may  be  taken  and  carried  away  by  a 
thief,  so  as  to  be  the  object  of  larceny  at  common 
law  (e)  ;  or  which  may  be  seized  and  sold  by  the  sheriff 
in  execution  of  a  judgment  in  a  personal  action  (/). 
Such  things  in  early  times  formed  the  bulk  of  a  man's 
chattels.  The  term  choses  in  action  appears  to  have  Choses  in 
been  aj)plied  to  things,  to  recover  or  realize  which,  if 

(a)  Stats.  36  &  37  Vict.  c.  G6,  Williams,   K.    P.    4— G,   30,   P.l, 

s.  16;  37  &  38  "Vict.  c.  83;  38  &  20th  ed.    In   22   Ass.   pi.  37,  a 

30  Vict.  c.  77.  distinction  is  taken  between  what 

(h)  See   Williams,  R.   P,   164,  is  in  possession  of  a  villein  (as  a 

2()th  ed. ;    Joseph    v.    Lyons,  1.5  rent  of  which  he  is  seised)  and 

Q.  B.  D.  280  ;  Hollas  v.  Rolvmin,  what  remains   in   action   to  the 

ib.  288.  villein,  as  if  obligation  of  debt  be 

(c)  Ante,  p.  5.  made  to  him.     The  term  cho<e  in 

((/)  The  nso  of  the  term  chose  fiction  is  used  by  Paston,  J.,  in 

in  uctiiia  is  not  very  early;    al-  Y.  B.  0  Hen.  YI.  G,  pi.  G4;  and 

though    the    difference    between  as  a  well-known  term  by  Sir  IJ. 

corporeal  things  in  their  owner's  Brooke  (C  J.  of  V.  B.,  iri44  ;  ob. 

possession    and   mere    rights   of  \mS  ;    Poss,  Judges,  v.  300),  in 

action    is   well    marked   in    our  his   Abridgment    (tit.    Chose   in 

earliest  text-writers;    Bract,   fo.  action).     See,  too,  Co.  Litt.  117  a, 

10  b,  Gl,  407  b;    Pleta,  fo.   125,  3r)l  b;  10  Pop.  48  a. 

120,  183 ;    Britt.  liv.  i.  ch.  29,  §  {e)  Ante,  p.  8. 

2.  and  liv.  ii.  ch.  2,  §§  1.  10;  see  (/)  Ante,  p.  18. 
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^vro^gfully  witlilielJ,  an  action  must  have  been  brought ; 
things,  in  respect  of  which  a  man  had  no  actual  posses- 
sion or  enjoyment,  but  a  mere  right  enforceable  by 
action  {g).  The  most  important  personal  things  recover- 
able by  action  only,  were  money  due  from  another,  the 
benefit  of  a  contract  and  compensation  for  a  wrong  Qi) ; 
and  these  have  always  been  the  most  prominent  choses 
in  action,  though  not  the  only  things  to  which  the  term 
has  been  applied  (/).     Choses  in  action,  being  valuable 

(v)  Termes  de  la  Ley,  chose  in      App.  Cas.  426. 
octinn;  2  Black.  Comm.  389, 396,  (A)  See  Co.  Litt.  288  b.  289  a  ; 

397  ;  Colonial  Bank  v.  Whinney,       ante,  pp.  4,  o,  15,  ii.  (/;),  18. 
30   Ch.    D.   261,   28.'j— 290;    11. 

(/)  See  L.  Q.  1{.  x.  14:'.,  xi.  223.  In  Y.  B.  9  Hen.  VI.  6,  pi.  64. 
Paston  J.  seems  to  have  suggested  that  if  the  owner  of  a  box  of  deeds 
bailed  it  to  another,  and  the  other  delivered  it  over  to  a  sub-bailee, 
the  box  would  be  a  chose  in  action  to  the  first  bailee.  Brooke's 
abridgment  of  tliis  case  (Chose  in  (trtion,  13)  led  Lord  Justice  Fry  to 
state  (30  Ch.  D.  288)  that  in  9  Hen.  YI.  the  property  in  deeds  in'tlio 
hands  of  a  third  person  was  considered  as  a  chose  in  action.  On 
reference  to  the  Year  Book,  it  appears  that  Paston's  dirtum  does  not 
warrant  this  statement,  and  that  he  clearly  recognized  that  if  the 
owner  of  chattels  bailed  them,  he  woiild  retain  the  property  in  them. 
It  is  true  that  at  one  time  a  man  deprived  of  liis  goods  by  a  trespasser 
was  considered  to  retain  a  mere  right  of  action  against  the  trespasser 
personally :  but  at  that  time  the  former  was  held  to  lose  all  right  to 
the  gouds,  so  they  cannot  have  been  his  things  in  action  ;  ante,  p.  12. 
It  is  submitted  that  in  modern  law,  at  all  events,  the  owner  of  a 
corporeal  chattel,  which  is  in  another  person's  possession,  either 
through  bailment  or  wrongful  taking,  has  not  a  mere  chose  in  action : 
the  thing  is  not  merely  in  action  to  him.  It  has  always  been  admitted 
that  a  bailor  retains  the  property  in  the  chattels  bailed;  ante,  p.  11. 
and  nn.  (h),  (/;).  As  we  have  seen  (ante,  p.  14),  it  also  came  to  be 
allowed  that,  where  goods  were  taken  by  a  trespasser,  the  owner 
retained  the  right  of  property  in  them,  wliich  right  he  might  assert  by 
re-taking  the  goods,  wherever  found.  Also,  according  to  Littleton,  if 
I  liave  a  cause  of  action  in  detinue  against  another,  and  I  release  to 
him  all  personal  actions,  I  may  nevertheless  retake  my  goods  from 
him,  because  no  right  of  the  goods  is  released  to  him ;  Litt.  s.  498. 
Could  this  be  so  if  the  thing  were  merely  in  action  to  the  releasor  ? 
Again  in  Sir  T.  Fahnefs  case,  5  Kep.  24  b,  Sir  T.  P.,  seised  in  fee  of 
a  great  wood,  sold  to  C.  and  his  assigns  600  cords  of  wood,  to  be  taken 
Ijy  the  assignment  of  Sir  T.  P. ;  and  it  was  held  that  C.  had  an 
interest  which  he  might  assign  over,  and  not  a  thing  in  action,  or  a 
possibility  only ;  for  it  was  resolved  that  if  Sir  T.  P.  did  not  assign 
them  to  C.  on  request,  C.  might  take  them  without  assignment. 
By  tlie  cDmmon  law,  too,  a  husband  became  absolutely  entitled  to 
liis  wife's  personal  things  in  possession  on  marriage,  but  for  her 
choses  in  action  they  must,  as  a  rule,  have  jointly  sued;  Co.  Litt. 
3.")1  b.  Now  if  tlie  goods  of  a  single  woman  were  wrongfully  distrained 
or  taken  from  her,  or  bailed  by  her,  and  she  afterwards  married,  her 
husband  alone  could  sue  in  replevin  or  detinue,  or  release  her  right 
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things,  are  now  included  in  the  general  term  ]jroperty 
as  well  as  tangible  goods.  But  when  mere  rights  of 
action  are  reckoned  as  property,  they  are  simply 
regarded  objectively  as  sources  of  profit,  and  no  heed 
is  paid  to  the  essential  difference  between  them  and 
rights  of  ownership  in  possession  (7^).  In  early  times, 
however,  the  true  nature  of  rights  of  action  was  more 
prominent,  and  they  were  particularly  distinguished 
from  tangible  property  in  being  incapable  of  transfer ; 
for  by  the  common  law  none  might  assign  over  a  chose 
in  action,  save  the  king  (/),  It  has  been  said  that  this 
rule  was  made  to  avoid  "  the  multiplying  of  contentions 
and  suits  "  {m).  But  it  appears,  in  truth,  to  have  been 
a  consequence  of  the  early  view  of  contract,  viz. — that 
the  obligation  imposed  on  a  man  by  his  contract,  was 
to  perform  what  he  had  undertaken  with  or  for  the 
benefit  of  the  person  with  whom  he  had  contracted, 
and  no  other  {n) — and  of  the  principle  that  the  right 

<o  the  goods ;  Fitz.  Abr.  Eeplcvin,  43 ;  Moore.  '15.  \A.  85 ;  Bac.  Abr. 
Detinue  (A).  In  Franklin  v.  Neate,  I'd  M.  &  "\V.  481,  moreover,  it 
was  contended  tbat  the  owner  of  a  pawned  chattel  liad  but  a  chose  in 
action:  but  the  contrary  was  decided.  It  is  further  submitted  that 
the  term  chose  in  action  points  to  the  personal  duty  to  be  exacted  by 
action  (see  Termes  de  la  Ley,  sub  verb.),  and  is  therefore  improperly 
applied  to  such  a  right  as  the  ownership  (without  possession)  of  a 
chattel,  which  right,  although  a  bare  right,  is  realizable  by  taking  the 
thing,  wherever  found.  Even  debt  and  damages  recovered  by  judg- 
ment, tliough  not  realized  by  execution,  are  not  things  lying  merely 
in  action;  Litt.  s.  504;  and  see  Bract,  fo.  61,407  b;  Fleta,  fo.  125, 
126;  1  Rop.  Husb.  &  Wife,  212.  And  it  seems  that  the  sheriff  may 
seize  and  sell  chattels  bailed,  of  which  tlie  owner  is  entitled  to  resume 
possession  at  will,  in  execution  of  a  judgment  against  the  owner: 
though  it  is  otherwise  of  chattels  pawned  or  hired  or  otherwise  in  the 
exclusive  possession  of  the  bailee  ;  ante,  p.  22  ;  Bro.  Abr.  Pledges,  28  : 
Duncan  v.  Garrait,  1  C.  &  P.  169 ;  26  R.  R.  629  ;  Balls  v.  Thiclc,  9 
Jur.  304 ;  liogers  v.  Keunay,  9  Q.  B.  592.  There  is,  however,  some 
analogy  between  chattels  bailed  and  things  in  action  with  regard  to 
their  assignment ;  see  Burn  v.  Carvalho,  4  My.  &  Cr.  690. 

(fc)  See  Williams,  R.  P.  4—6,      266  a. 
20th  ed. ;  I..  Q.  R.  xi.  223,  227—         (m)  10  Rep.  48  a. 
232  ;  Tempest  v.  Kelner,  2  C.  B.  (w)  2  Spence,  Eq.  Jur.  850  ;  see 

300,308.  Pollock  on  Contracts,  ch.  5,  pp. 

(I)  Fleta,  fo.  183;  Bro.  Abr.  197,  217,  and  App.  note  F,  7th 
Chose  in  Action,  1,  5,  9,  II  ;  2  ed.  But  at  first  the  heir,  after- 
RoUe  Abr.  45,  46,  tit.  G-raunts,  F.  wards  the  executor,  and  by  statute 
(6 — 8),  G. ;  R.  V.  Twine,  Cro.  the  administrator  of  a  party  to  a 
Jac.  179;  Perk.  S.  86;  Co.  Litt.      contract  might  sue  or  be   sued 
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io  sue,  and  the  ]ial)ilily  lor  damages  lor  a  wrung  are 
personal  to  the  injured  party  and  wrong-doer  respec- 
tively (o).  It  was  impossiljle,  however,  that  this  simple 
state  of  things  should  long  continue.  Within  the  class 
of  choses  in  action  was  comprised  a  right  of  growing 
importance,  namely,  that  of  suing  for  money  due,  whicli 
right  is  all  that  constitutes  a  dcJit.  That  a  debt  should 
be  incapable  of  transfer  was  obviously  higldy  incon- 
venient in  mercantile  transactions  ;  and  as  these  became 
more  frequent  and  important  men's  ingenuity  was 
exercised  in  surmounting  the  difficulty  in  question. 


Assiiruiuent 
of  a  chose  in 
action  is 
really  a  sub- 
stitution of 
duty. 


^NTow  the  difficulty  of  transferring  a  right  of  action 
is  inherent  in  the  nature  of  the  thing.  It  is  not  like  a 
corporeal  chattel,  of  which  a  gift  may  be  made  effectual 
])j  delivery  of  possession  (jj).  Nor  is  a  right  of  personal 
action  a  right  to  a  specific  corporeal  thing  in  another's 
possession :  but  it  is  a  right  to  the  performance  of  a 
dufij  by  another  person ;  it  is  the  means  of  enforcing 
an  obligation  imposed  on  another  to  make  reparation 
for  a  breach  of  contract  or  a  wrong  (q).  But  when 
two  persons  are  joined  together  in  law  by  the  link 
of  an  obligation  arising  from  contract  or  wrong,  what 
is  created  between  them  is  a  personal  relation,  which 
is,  strictly  speaking,  incapable  of  assignment.  For  the 
duty  of  the  one  to  the  other  can  never  be  transferred : 
though  it   may   be   extinguished   and  replaced   by   a 


thereon  as  representing  t!ic  per- 
sorirtofthedeceased;  sec  Williams, 
E.  P.  20,  and  notes  (fe),  (i),  20tli 
ed. ;  Wms.  Exors.,  785,  1721,  7th 
cd.;  604,  1316,  10th  cd. 

(o)  1  Wms.  Saund.  21G  a,  note 
(1).  The  king  might  assign  a 
chose  in  action  certain,  as  a  debt 
due  to  him,  but  not  an  uncertain 
thing,  as  damages  for  a  trespass 
done  to  him ;  Y.  B.  f)  Edw.  IV. 
8,  pi.  22.  Tlie  principle  stated 
above  has  been  so  far  modified  by 
statute  that  executors  or  adminis- 
trators may  in  certain  cases  sue 


or  be  sued  in  respect  of  an  injury 
lo  property  committed  against  or 
by  their  testator  or  intestate,  and 
the  right  to  sue  in  respect  of  an 
injury  done  to  property  passes  to 
a  trustee  in  bankruptcy ;  but  the 
principle  remains  unaltered  with 
regard  to  injuries  to  the  person 
or  reputation ;  see  ][)Ost,  Pt.  II. 
Ch.  I. 

(p)  Bract,  fo.  10  b;  Britt.  liv. 
ii.  ch.  2,  §§  1,  10. 

(g)  Ante,  pp.  4,  18  ;  Bract,  fo. 
98  b,  99  a. 
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similar  duty  of  the  former  to  a  third  party.     To  make 

au  assignment  of  a  chose  in  action  is  therefore  really 

to  substitute  a  new  duty  to  the  assignee  for  the  duty 

originally  incurred  (r) ;  and  the  problem  was,  how  to  - 

effect  this  in  the  most  convenient  way. 

The  desired  result  may  obviously  be  attained  with 
the  consent  of  the  person  bound  to  the  duty.  The 
transfer  intended  may  then  be  made  upon  the  principle 
of  novation,  a  terra  taken  from  Eoman  law  and  applied  Novation, 
therein  to  the  extinction  of  an  existing  obligation  by 
the  creation  of  a  new  one  in  its  place.  Tims  novation 
takes  place  when  a  duty  of  A.  to  pay  a  sum  of  money 
to  B.  is  by  the  consent  of  all  parties  replaced  by  a 
duty  of  A.  to  pay  the  same  sum  to  C. ;  the  new  oljliga- 
tion  of  A.  to  C.  taking  away  the  obligation  of  A.  to 
B.  (s).  The  necessity  of  obtaining  the  consent  of  the 
person  liable  to  the  duty  was  however  an  obstacle  in 
the  way  of  the  ready  transfer  of  a  claim  by  novation 
after   the    duty  had   arisen.      But   this   obstacle   was  Novation  by 

•  111.,  •!  ,  .  .,  consent  criven 

avoided  when  the  required  consent  was  given  m  advance  jq  advance, 
at  the  time  of  the  creation  of  the  duty.  Accordingly 
we  find  that  in  early  times  a  form  of  contract  was 
contrived  in  certain  cases,  whereby  the  party  under- 
taking the  stipulated  duty  expressly  agreed  to  perform 
it  in  favour  either  of  the  person  named  in  the  contract 
or  of  any  person  to  whom  he  might  assign  his  claim  (t). 

(r)  Ames,   Harvard   Law  Ke-  the  statute  of  Quia  Emptores  (18 

view,  iii.  337,  339  sq.  Edw.  I.  c.  1),  played  an  important 

(s)  Novation  equally  takes  place  part  in  the  development  of  tho 

when  a  duty  of  A.  to  B.  is  by  con-  right  of  alienation  of  fee-simple 

sent  of  all  parties  replaced  bv  a  estates  in  laud  ;  Williams,  Ix.  P. 

duty  of  C.  to  B. ;  Gai.  II.  §  38,  70,  71,  20th  ed.     The  same  prin- 

III.  §§  176,  177;    Inst.  III.  29,  ciple  was   applied  in  grants  of 

§  3,  and  notes,  Moyle's  ed.  pj).  annmixesio  a  rQa,n  and  Ms  assigns, 

452,  453,  4G5 ;  Bract,  fo.  101  a  ;  and  in  covenants  to  enfeoff  a  man, 

Fairlie  v.  Denton,  8  B.  &  C.  395,  his  heirs  or  assigns.     See  as  to 

400.  warranties,  Bracton's  Note  Book, 

(<)  The  most  notable  example  is  case  804;  Bract,  fo.  37  b,  381  b, 

that  of  a  warranty  by  a  feoflbr  in  390,  391 ;  Britt.  liv.  ii.  ch.  8,  §  8  ; 

favour  of  the  feoiiee,  his  heirs,  or  Fitz.  Abr.  Garrante,  93  ;    as  to 

.assigns ;  a  contract  which,  befoi;e  annuities,  Britt.  liv.  ii.  ch.  10,  §  3  ; 


exclianjrc. 
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Tliis  [)riiici[)lc  of  the  transfer  of  a  claim  under  a  contract 
by  the  consent  given  in  advance  of  the  party  bound 
received  its  most  important  development  under  the  law 
]5illH  (tf  merchant  in  the  case  of  bills  of  exchange.      Bills  of 

exchange  appear  to  have  been  originally  devised  to 
meet  the  necessity  arising  in  mercantile  transactions  of 
making  or  obtaining  payments  in  a  foreign  country : 
but  in  modern  times  they  have  been  freely  applied 
and  recognized  in  inland  trade  or  business  (u).  The 
established  form  of  a  bill  of  exchange  was  a  written 
order  from  one  person  to  another,  who  owed  him  money 
or  had  funds  at  his  disposal,  to  pay  a  certain  sum  of 
money  on  a  given  day  to  a  third  party  named  or  to  the 
bearer  of  the  order.  If  the  person  so  directed  to  pay 
signified  his  acceptance  of  the  obligation,  he  became 
bound  to  pay  the  sum  named,  when  due,  to  any  bond 
fide  holder  of  the  bill,  who  should  present  it  for  pay- 
ment {x).  In  this  way,  by  the  consent  expressed  in 
advance  of  the  acceptor  of  the  bill,  the  right  to  demand 
payment  of  the  money  secured  thereby  might  pass  to 
any  one,  who  in  good  faith  obtained  possession  of  tlio 
bill ;  and  so  the  right  to  sue  on  the  contract  made  by 
the  bill  became  transferable  by  the  mere  delivery  of  the 
bill.  This  method  of  assignment  of  the  right  to  sue 
on  a  bill  of  exchange  was  recognized  by  mercantile 
tribunals  all  over  Europe  {ij).     And  in  modern  times, 

Co.  Litt.  144,  n.  (1)  :  as  to  cove-  assignment  of  that  debt  pro  ianto 

nants,  Bracton's  Note  Book,  case  to  the  payee  of  the  bill.     This 

804;     Y.    15.   21    Edw.   I.   137;  assignment,  however,  took  effect 

F.   N.    B.   145 ;    and   see  Ames,  by  a  true  novation,  the  drawee 

Harvard  Law  Review,  iii  .S38.  not    being    liable    on    the    bill 

(m)  See  2  Lutw.  1585  ;  Macau-  without    his    acceptance    of    it; 

lay's  History  of  England,  iv.  4'JO  ^larquard,    Tractatus     de    Jure 

—492  ;  Cunningham,  Growth  of  Mercatorum,  1.  2,  c.  12,  §§  10,  28, 

English  Industry  and  Commerce,  33  ;  1.  3,  c.  !»,  §§  57  sq. 
vol.  i.  (Early  and  ^Fiddle  Ages),  (;/)  See  Jenks,  Early  History 

104,  229,  230,  32*;,  379;  vol.  ii.  of  Negotiable  Instruments,  L.  Q. 

(r^Iodem   Times),  222—224,  394  1{.,  is^  p.  70;    Maitland,  Select 

— 39ti.  Pleas  in  JManorial  Courts  (Sclden 

(a;)  It  will    be   observed  that.  Society),  132,  153;  Smith's  Mer- 

where  the  person  on  whom  a  bill  cantile  Law,  Introd.  pp.  l.\x.  n.^ 

was  drawn   owed  money  to  the  Ixxxi.  11th  ed. 
drawer,  the  bill  operated  as  an 
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the  custom  of  merchants  with  regard  to  bills  of  exchange 

was  recognized  and  embodied  in  the  English  common 

law ;   so   that   the  right  to   sue   on  bills  of   exchange 

payable  to  a  certain  person,  or  to  his  order,  became 

transferable  by  indorsement  of  the  payee's  name  on  the 

bill,  and  delivery  of  the  bill,  although  the  bill  were  not 

expressly  made  payable  to  bearer  {z).     By  a  statute  of 

Anne  {a),  promissory  notes,  which  are  written  promises  Promissory 

to   pay  a  certain   sum   at  a  given   time   to   a   person  °° 

named,  or  to   his  order,  or  to  the   bearer,  were   made 

assignable  in  the  same  manner  as  bills  of  exchange. 

The  principle  of  the  assignment  of   a  duty  by  the  Assignment 

,  1    •  1  c  i^  L      ^  ^  of  chose  in 

consent  expressed  in  advance  oi  the  party  bound  was  action  by 

not,  however,  applied  to  things  in  action  generally,  means  of 
With  regard  to  these,  an  indirect  method  of  assignment  attorney. 
was  devised  in  the  shape  of  a  letter  of  attorney  from 
the  person  entitled  to  a  right  of  action,  empowering 
another  to  sue  upon  or  realize  the  claim  in  the  name  of 
the  person  so  entitled,  but  to  retain  the  proceeds  for 
his  own  use.  The  transfer  of  a  chose  in  action  by 
means  of  a  power  of  attorney  for  the  transferee  to  sue 
in  the  transferor's  name  for  his  own  use  appears  to  have 
been  practised  at  a  very  early  period  {h).  These  means 
of  assignment  proved  so  effectual  that  during  a  consider- 
able interval  it  was  thought  that  they  unduly  stimulated 
litigation,  and  that  to  take  advantage  of  them  fell 
within  the  offence  of  maintenance,  or  maintaining 
another  person  in  his  suit  (c).     On  this  ground  such 

(i)  See  Cro.  Jac.  6,  306;  Cro.  (Z<)  Ames,  Harvard  Law  Eeview, 

Car.  301;  Garth.  3,  82,  83,  129,  iii.  340,  and  n.,  citing  an  example 

403;  Grant  v.   Vaughan,3  Burr.  of  a.d.  1309   from  Kiley's  Memo- 

1516;  Smith  v.  Kendall,  6  T.  It.  rials  of  London,  p.  68;  P.  &  M. 

123;    Bac.  Abr.  Merchant  (M);  Hist.    Ensj.    Law,    ii.    223—225. 

2  Black.  Comm.  466,  468.  See  West,  Symbol.  §  521,  for  a 

(a)  Stats.  3  &  4  Anne,  c.  8  (c.  full  form  of  letter  of  attorney. 
9  in  Ruffhead) ;  made  perpetual  (c)  Prohibited  by  stats,  1  Edw. 

by  7  Anne,  c.  25,  s.  3;  and  re-  IIL  st.  2,  c.  14;  1  Ric.  II.  c.  14; 

pealed  by  45  &  46  Vict.  c.  61,  7  Eic.  II.  c.   15;   and  32   Hen, 

codifying  the  law  as   to  bills  of  VIII.  c.  9. 
exchange  and  promissory  notes. 

w.p.p.  3 
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powers  of  attorney  were  treated  as  void  from  the 
beginning  of  the  fifteenth  until  nearly  the  end  of  the 
seven  teeth  century,  unless  given  in  favour  of  a  creditor 
of  the  transferring  party  {d).  In  modern  times,  however, 
the  ol)jection  of  maintenance  was  overruled,  and  it  was 
established  that  a  chose  in  action  was  lawfully  trans- 
ferable at  common  law  by  means  of  a  power  of  attorney 
enabling  the  transferee  to  sue  in  the  name  of  the 
tranferor  (e). 

Equitable  Besides  legal  choses  in  action,  or  things  recoverable 

action.  ^^J  action  at  law,. there  existed,  after  the  development  of 

the  equitable  jurisdiction  of  the  Court  of  Chancery  (/), 
equitable  choses  in  action  or  things  recoverable  only 
by  suit  in  equity.  Of  these  a  pecuniary  legacy  is  a 
familiar  instance;  for  which,  if  the  executor  withheld 
payment,  the  legatee  could  maintain  no  action  at 
law  {(j),  but  was  obliged  to  bring  a  suit  in  equity  (li). 

(d)  Ames,  Harvard  Law   Ke-  without  question.     Perk.  s.  101." 

view,   iii.   341,   citing    Y.   B.    9  (e)  1  Lilly's  Abr.    125;   Deer- 

Hen.  VI.  64,  pi.  17 ;  34  Heu.  YI.  ing  v.  Carringdon,  ib.  124  :  Shop. 

30,    pi.    15;    37    Hen.    VL    13,  Touch.    240;    2    Black.    Comm. 

pi.  3;    15    Heu.   VII.   2,   pi.   3;  442;    Winch  v.  Keeley,  1  T.  K. 

Penson  v.  Hlchbed,  4  Leon.  99 ;  619 ;    Gerard  v.  Lewis,  L.    R.  2 

Cro.  Eliz.  170;  South  v.  March,  C.  P.  305,  309;  Fifzroy  v.  Cave, 

3  Leon.  234  ;  Uurveij  v.  Battman,  1905,  2  K.  B.  364. 

Nov,  52;   Barrow  v.  Gray,  Cro.  (/)  See   Williams,  Pv.  P.  Ch. 

Eliz.    551  ;    Loder  v.   Cheslyn,   1  VII.  sect.  1,  20th  ed. 

Sid.  212  ;   Frcem.  0.  C.   145,  n.  (g)  Deehs  v.   Strutt,   5    T.   It, 

Professor  Amos  says,  "  The  doc-  090 ;   Braithwaite  v.   Skinner,  5 

trine  of  maintenance  was  pushed  M.  &  "W.  313. 

so  far  that  it  came  to  be  regarded  (h)  Before  1858,  a  legacy  was 

as  the  real  reason  for  the  iiialien-  also  recoverable  in  the  ecclcsias- 

ability  of  choses  in  action,  and  tical   courts ;    but   this    remedy, 

the  notion   became  current  that  which  appears  to  have  been  the 

no  contracts  were  assignable,  not  only  one    in    early   times,    was 

even     covenants    or    policies    of  seldom  used  after  the  establisli- 

assurance  and  the  like,  altiiough  ment  of  the  equitable  jurisdiction 

expressly  made   payable   to  the  in   this    behalf,   the    remedy  in 

obligee  and  his   assigns.     Even  equity  being  more  effectual.    See 

bills    and    notes    were     thought  Mattheios  v.  Newhy,  1  Xcm.  133; 

solely  to  derive  their  assignability  Howard    v.    Howard,    ib.     134; 

from   tlie   custom  of  merchants.  Griijnion   v.    Grignion,    1    Hagg. 

Warranties,  being  obviously  not  E.  K.  535;  Bac.  Abr.  Legacy  (M.); 

open  to  the  objection  of  mainte-  1  Story,  Eq.  Jur.  §§   536 — 542, 

nance,  continued  assignable,  and  590 ;   stat.    20  &  21   Vict.  c.  77, 

so  did  annuities,   altiiough    not  s.   23.     In    1875    tiie    equitable 
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By  the  rules  of  modern  equity,  which  began  to  ha 
formulated  after  the  restoration  of  Charles  11.  (i), 
equitable  choses  in  action  were  directly  assignable  from 
one  person  to  another,  and  the  assignee  was  enabled  to 
sue  in  his  own  name  (/.').  In  equity,  moreover,  all 
choses  in  action  were  regarded  as  assignable,  so  that  if 
a  direct  assignment  were  made  of  a  legal  chose  in  action, 
the  assignee  became  entitled  thereto  in  equity  (I) ; 
though  he  could  only  realize  the  same  at  law  l)y  suing 
in  the  assignor's  name  (m). 

But  although  the  mere   assignment   of   a   chose   in   Notice  of 
action,  either  at  law  by  letter  of  attorney  or  in  equity  ora'choso  in 
by  direct  transfer,  was   a  sufficient  relinquishment  of   action, 
the  assignor's   right   in   favour   of  the   assiguee  («),  a 
further  step  was  necessary  in  order  to  secure  effectively 


jurisdiction  of  tlie  Court  of 
Chancery  in  respect  of  legacies 
was  transferred  to  the  High 
Court  of  Justice,  and  its  exer- 
cise assigned  to  the  Chancery 
Division;"  stats.  36  &  37  Vict. 
c.  66,  ss.  16,  34;  37  &  38  Vict, 
c.  83.  Since  18(35  legacies  payable 
out  of  estates  not  exceeding  500/. 
in  value  have  been  recoverable 
in  the  county  courts ;  stat.  51  & 
52  Vict.  c.  43,  s.  67,  replacing 
28  &  29  Vict.  c.  99,  s.  1. 

(0  Williams,  R.P.  16o,2()thed. 

(/c)  Sqiiib  V.  Wyn,  1  P.  \V.  378, 
381  ;  Gilb.  Forum  Eomauum, 
173;  see  Bac.  Tr.  312. 

(I)  Perryer  v.  Halifax,  Rep. 
t.  iFinch,  299  ;  Peters  v.  Soame, 
2  Vern.  428 ;  Crouch  v.  Martin, 
ib.  595 ;  Eow  v.  Daioson,  1  Vcs. 
Sen.  331. 

(m)  Ueath  v.  Hall,  4  Taunt. 
326,  328.  Such  an  assignment 
authorized  the  assignee  to  sue  at 
law  in  the  assignor's  name,  and 
the  latter  would  be  restrained  in 
equity  from  obstructing  tlic  exer- 
cise of  this  right;  Hammond  v. 
Messenger,  9  Sim.  327,  332 ; 
Mangles  v.  Dixon,  3  H.  L.  C.  702, 
726.      And    tlie    .issignnjent,    if 


made  for  valuable  consideration, 
would  be  effectual  in  equity, 
though  made  by  parol  only ; 
Itodick  V.  Gandell,  1  De  G.  M. 
&  G.  763,  777,  778 ;  lliccard  v. 
Pritchard,  1  K.  &  J.  277;  Gur- 
nell  v.  Gardner,  9  Jur.  N.  S. 
1220;  Field  v.  Megaw,  L.  R. 
4  C.  P.  660.  And  even  at  law, 
upon  the  assignment  of  a  chose 
in  action,  the  authority  to  sue 
in  the  assignor's  name  was  not 
required  to  bo  given  by  deed,  but 
miglit  have  been  given  by  parol ; 
Howell  V.  Mclvers,  4  T.  R.  690 ; 
Pickford  V.  Ewington,  4  Dowling, 
P.  C.  453.  It  was  held  that  the 
power  to  sue  in  the  assignor's 
name  was  irrevocable,  if  given 
for  value  ;  Winch  v.  Keeley,  1 
T.  II.  619  ;  see  Williams,  Conv. 
Stat.  285,  286,  and  cases  there 
cited. 

(n)  Burn  v.  Carvalho,  4  My.  & 
Cr.  690,  702;  Re  Way's  Trusts, 
2  De  (i.  J.  &  S.  365 ;  Pickering  v. 
llfracomhe  Ey.  Co.,  L.  R.  3  C.  P. 
235  ;  Robinson  v.  Nesbilt,  ib.  264 ; 
GorriiKie  v.  Irivell  India  Rubber 
IFor/.;8,"34  Oh.  D.  128;  Re  Wallis, 
1903,1  K.  B.719. 
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the  necessary  substitution  of  a  new  duty  to  the  assignee. 
Tliis  was  to  give  notice  of  the  assignment  to  the  person 
liable  to  the  duty.  For  if,  before  receipt  of  any  such 
notice,  the  person  liable  performed  his  duty  to  the 
person,  to  wliom  he  was  originally  bound,  he  woidd  be 
discharged  from  his  obligation,  notwithstanding  that 
the  benefit  thereof  had  been  assigned  to  another. 
But  after  he  had  received  notice  of  assignment  of 
the  claim  upon  him,  he  was  bound  to  perform  his 
duty,  or  what  remained  of  it,  to  the  assignee  (o). 
Thus  if  the  claim  were  for  payment  of  money  and 
the  person  liable,  notwithstanding  that  he  had  had 
notice  of  an  assignment,  persisted  in  paying  the 
assignor,  he  was  not  discharged  from  his  duty,  but 
remained  liable  to  pay  over  again  to  the  assignee  (jp). 
The  assignment  of  a  chose  in  action  was  moreover 
subject  to  all  equities  existing  between  the  person  liable 
and  the  assignor  up  to  the  time  when  the  former 
received  notice  of  the  assignment  (q)  ;  that  is,  the 
former  might  avail  himself,  as  against  the  assignee 
seeking  to  enforce  the  claim,  of  every  defence,  by  way 
of  set-off  or  upon  any  other  equitable  ground,  which 
he  would  have  had  against  the  assignor,  and  which 
had  accrued  to  him  up  to  the  time  when  he  received 
notice  of  the  assignment,  but  not  after  (r).  Notice 
of  the  assignment  of  a  chose  in  action  was  further 
necessary  in  order  to  complete  the  title  of  the  assignee ; 
for  if  the  same  chose  in  action  were  assigned  twice 
over,  the   claim    preferred  was   that    of   the  assignee, 

(o)  Ashcomh's   ewe,    1  C'b.  Ca.  I..  R.   S  Eq.  ;!6,  43:    I'hipps  v. 

232  ;    Baldwin  v.  Billingsley,   2  Lovegrove,  L.  R.  16  Eq.  80,  88. 

Vcrn.  232  ;  Legh  v.  Ltgh,  1  15.  &  (r)  Cavendish     v.     Geaves,    24 

P.   447 ;  Norrish   v.  Marshall,   5  Beav.  1G3 ;  Stephens  v.  Venahles, 

IVIadd.    475 ;    Stoclis    v.    Dohson,  VA)   Beav.   625 :     Watson    v.   Mid 

4  Dc  G.  M.  &  G.    11 ;    Yates  v.  Waks  Railway  Co.  L.  R.  2  C.  P. 

Terry,  1902,  1  K.  B.  527.  593 ;   Christie  v.   Taunton  &  Co., 

(p)  L(gh    V.   Legh,   vbi    sup.;  ISO'S,  2  Ch.  115;  Turner  \.  Smith, 

Jones  V.  Farrell.  1  De  G.  &  J.  208.  1901.  1  Ch.  213 ;  Re  Palmer's,  dc, 

(q)  Mangles  v.  Dixon,  3  H.  L.  Co.,  1904,  2  Ch.  741. 
C.  702,  731 ;  Graham  v.  Johnson, 
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who  first  gave  notice  to  the  person  liable  of  the  assign- 
ment in  his  favour ;  even  though  the  assignment,  under 
which  he  claimed,  were  subsequent,  in  point  of  time,  to 
the  other  (s). 

From  time  to  time  various  particular  choses  in  action  Assignment 
Avere  made  assignable   by   statute,  the   assignee  bein^j-  '^'"^9'^'^^® '? 

.         .  °  ^    action  under 

empowered  to  sue  m  his  own  name  at  law  (/).  But  statutory 
no  legislation  was  directed  towards  the  assignment  of  ^"*'^""^^- 
choses  in  action  generally,  until  the  Judicature  Act  of 
1873.  By  that  Act  {u),  any  absolute  assignment  by 
writing  under  the  hand  of  the  assignor  (not  purporting 
to  be  by  way  of  charge  only)  of  any  debt  or  other  legal 
chose  in  action,  of  which  express  notice  in  writing  shall 
have  been  given  to  the  debtor,  trustee,  or  other  person 
from  whom  the  assignor  would  have  been  entitled  to 
receive  or  claim  such  debt  or  chose  in  action,  shall  be, 
and  be  deemed  to  have  been  effectual  at  law  (subject  to 
all  equities  which  would  have  been  entitled  to  priority 
over  the  right  of  the  assignee  if  that  Act  had  not 
passed)  to  pass  and  transfer  the  legal  right  to  such 
debt  or  chose  in  action  from  the  date  of  such  notice, 
and  all  legal  and  other  remedies  for  the  same,  and  the 
power  to  give  a  good  discharge  for  the  same  without 
the  concurrence  of  the  assignor.  Upon  an  assignment 
of  a  chose  in  action  made  in  compliance  with  this 
enactment,  the  assignee  is  invested  with  a  legal,  as 
distinguished   from   an   equitable,  right   to   the   thing 

(.s)  Dearie  v.  Eall,  3  Euss.  1  ;  Astoabankrupt'schosesinaction, 

Ward  V.  Buncombe,  1893,  A.  C.  see  2  Black.   Comm.  485;    Bac. 

:!69;  Marchant  v.  Morton,  19U1,  2  Abr.  Bankrupt  (F.  I.)  ;  stats.  12 

K.  B.  8-29;  Be  Lake,  1903,  1  K.  &  13  Vict.  c.  106.  s.  141  ;  32  &  33 

B.  1.51.  A'ict.  c.  71,  S3.  4,  15,  17,  22,  83, 

(0  For  instance,  bail  bonds  by  par.  (7),  111 ;  40  &  47  Vict.  c.  52, 

Stat.  4  &  5  Anne,  c.  2  (4  Anne,  ss.  20,  21,  44,  50  (5),  54,  83,  168, 

c.  16,  in  Ruffliead),  s.  20  ;  replevin  ante,  p.  30,  n.  (o). 
bonds  by  11  Geo.  II.  c.  19,  s.  23;  («)  Stat.  36  &  37  Vict.  c.  66, 

tlie   contracts   made   by  bills   of  s.  25,  sub-s.  6.     The  commence- 

ladiug  by  18  &  19  Vict.  c.  Ill  ;  ment  of  this  Act  was  postponed 

policies  of  life  assurance  by  30  &  to  the  1st    Nov.   1875,   by   stat, 

31  Vict.  c.  144  ;  policies  of  marine  37  &  3S  Vict.  c.  83. 
insurnnce  by  31  &  32  Vict.  c.  86. 
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Modern  per- 
sonal estate. 


IMortj'agog. 


assigned,  and  is  entitled  to  sue  therefor  in  bis  own 
name  (x) :  but  it  should  be  noted  that  the  statute 
requires  an  absolute  {y)  assignment  in  ivriting  {z) 
loiider  the  hand  of  the  assignor,  and  notice  thereof  in 
ivriting ;  without  which  the  assignment  will  only  take 
effect  in  equity  according  to  the  previous  law  (a).  The 
other  legal  choses  in  action  mentioned  in  the  Act, 
besides  debts,  appear  to  include  all  those,  of  which  the 
indirect  assignment  under  the  previous  law,  by  means 
of  a  power  to  sue  in  the  assignor's  name  (h),  was  free 
from  all  objection  of  maintenance  (t;).  The  Act  more- 
over makes  no  change  in  the  nature  of  the  assignment 
of  a  chose  in  action  {d),  the  old  rule,  that  it  shall  be 
subject  to  all  equities  between  the  person  liable  and 
the  assignor,  being  expressly  preserved  (c). 

In  modern  times  several  species  of  property  have 
sprung  up  which  were  unknown  to  the  early  common 
law.  Mortgages  became  common  when  the  lending  of 
money  at  interest  had  been  recognized  as  legal,  and  the 
modern  equitable  jurisdiction  over  the  redemption  of 


(a;)  Read  v.  Broion,  22  Q.  B.  D. 
128. 

(y)  It  has  been  decided  that  an 
unconditional  assignment  of  a 
man's  entire  legal  interest  in  his 
chose  in  action  may  be  an  absolute 
assignment  (not  purporting  to  be 
by  way  of  charge  only)  within 
the  meaning  of  tlie  Act,  not- 
withstanding that  it  be  made  to 
secure  the  payment  of  money  due 
from  tlio  assignor  to  the  assignee 
and  be  subject  to  a  proviso  for 
redemption  on  such  payment  ; 
Hughes  v.  Pump  House  Hotel  Co.. 
1902,  2  K.  B.  irtO;  or  although  it 
be  made  on  trust  for  the  assignor 
himself;  Comfort  v.  Betts,  1891, 
1  Q.  B.  737:  Fitzrotj  v.  C<tre. 
1905,  2  K.  B.  3(ii.  But  an 
assignment,  which  is  merely  con- 
ditional, or  purports  to  give  a 
charge  only  on  the  chose  in 
action,  or  is  of  an  undefined 
part   thereof,   is  not  within  the 


Act ;  Durham  v.  Robertson,  1898, 
1  Q.  B.  765 :  Mercantile  Bank  of 
London  v.  Erai,",  1899,  2  Q.  B. 
613  ;  Jones  v.  Humphreys,  1902, 
1  K.  B.  10. 

(z)  Which  must  be  stamped  as 
an  assignment ;  Buck  v.  Rdbson, 
3  Q.  B.  D.  68G :  see  stat.  54  &  55 
Vict.  c.  39,  ss.  51  sq.,  80  sq.,  and 
First  Schedule. 

(a)  Ante.  p.  35,  and  n.  (m) ; 
William  Brandt's  Sons  cfc  Co.  v. 
Dunlop  Rubber  Co.,  Ld.,  1905, 
A.  C.  454. 

(b)  Ante.  pp.  33,  34. 

(c)  See  Torlcington  v.  3Iagee, 
19U2,  2  K.  B.  427:  Dawson  v. 
Great  Northern  &  City  Ry.  Co.y 
1905,  1  K.  B.  260,  270. 

(d)  Ante,  p.  31. 

(e)  See  Ywmg  v.  Kitchin,  3  Ex. 
D.  127:  Brice  v.  Bannister,  3 
Q.  B.  D.  569,  578  ;  Walhtr  v. 
Bradford  Old  Banh.  12  Q.  B.  D. 
511. 
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mortgages  was  firmly  established  (/  ).   The  development  Bills,  notes, 
of  modern   commerce   and   banking  has  sent  bills  of  ^^^  cheques, 
exchange,    bank-notes  (g),    and   latterly  cheques   into 
general  circulation.    The  funding  of  the  National  Debt,  Goverament 
after  the  revolution  of  1688,  first  afforded  means  for  Xck!"^'  °'' 
the  permanent  investment  of  capital  in  Government 
■  annuities  or  stock;  in  which  the  investor  looks  rather 
to  the  enjoyment  of  the  perpetual  annuity  secured  to 
him  under  Government  guarantee,  by  way  of  interest, 
than  to  the  repayment  of  his  capital  (/;).     Companies 
of  merchants  putting  their  money  into  a  joint  stock  for 
the  purposes  of  a  trading  or  mercantile  adventure  were 
occasionally   incorporated    by    royal    charter    in     the 
seventeenth   century,   or    even    earlier  (/).      But    the  Shares  in 

p      V  •        •    •    i     i      1  •  joint-stock 

prommence  oi  shares  m  jomt-stock  companies  as  a  companies. 
form  of  property  belongs  to  the  last  century,  in  which 
so  many  railway  and  other  companies  were  constituted 
by  special  Act  of  Parliament,  and  which  witnessed, 
since  1862,  the  incorporation  of  countless  companies, 
for  pursuing  all  kinds  of  schemes  of  profit,  under  the 
Companies  Acts  (A-).  Again,  the  borrowings  of  com- 
panies have  given  rise  to  debentures  and  debenture  Debentures, 
stock,  which  sometimes  merely  secure  a  debt  against 
the  company,  but  more  frequently  give  a  charge  on  the 
company's  property  as  well.  Whilst  loans  offered  for 
subscription  by  foreign  and  colonial  governments,  and 
municipal  authorities  of  every  description  have  produced  Stock 

„,  ..  ,.  ;»  ^.  Exchange 

a  host  of  other  securities — taking  the  form  sometimes  securities, 
of  written  instruments  (I),  promising  the  payment  of  a 

(/)  See  Williams.  E.  P.  .5:!1  and  see  vol.  i.  (Early  and  Middle 

and  n.  (e),  582—534,  20th  ed.  Ages),  371—372,  438,  448,  408  ; 

(<7)  Ante,  pp.  24,  32.  Gardiner's  History  of  England, 

(h)  See  Cunningham,  Growth  ii.  310. 

of  English   Industry  and   Com-  ('0  Stat.  25  &  26  Vict.  c.  8!), 

merce,  vol.  ii.  (Modern  Times),  and  amending  Acts  of  1867, 1877, 

290.  1879,  1880  and  1890. 

(i)  Cunningham,    Growth    of  (0  t'ommonly     called     lomls, 

English  Industry  and  Commerce,  though   differing   from   what    is 

vol.  ii.  (Modern  Times),  24 — 27,  called  a  bond  at  common   law  ; 

118—127,  267  sq.,  280—284,  289;  -pod,  Part  II.  ch.  III. 
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certain  sum  and  interest,  frequently  to  the  bearer  (m), 
and  sometimes  of  stock  inscribed  in  Ijooks  kept  at  some 
bank.  The  importance  of  copyright  in  Ijooks  and  of 
patents  for  invention  is  also  obviously  modern.  All 
those  kinds  of  property  have  l)eon  classed  as  personal 
estate,  on  the  ground  of  their  passing  to  the  executor 
or  administrator,  not  the  heir  (n) ;  indeed,  many  of 
them  have  been  expressly  declared  to  be  and  to  descend 
as  personal  estate  by  the  statutes  creating  them  (o) . 
But  they  do  not  always  fit  easily  into  the  classifica- 
tion of  personal  things  as  being  in  possession  or  in 
action.  Thus  a  debt  is  a  thing  in  action,  although  it 
be  secured  by  mortgage,  bill  of  exchange,  or  promissory 
note.  But  the  charge  created  by  a  mortgage  of  land  in 
fee(j9),  although  personal  estate  in  equity,  is  not  to  be 
comprehended  in  any  classification  of  chattels.  On  the 
other  hand,  bills  and  notes  seem  to  share  tlie  charac- 
teristics of  things  both  in  possession  and  in  action. 
In  regard  to  the  debts  they  secure,  they  are  things  in 
action  {q) :  but  as  the  tangible  evidence  of  the  right  to 
sue,  their  possession  is  of  supreme  importance.  And 
this  remark  applies  to  all  negotiable  securities  (r). 
A  sum  of  Government  stock,  which  is  properly  the 
right  to  receive  a  perpetual  annuity  redeemable  on 
payment  of  a  certain  sum,  as  100/.  for  every  21.  10s. 

(m)  A7ite,  ]).  24;  Bechuannland  534,  20tb  ed. 

'Exploration  Co.  v.  London  Trad-  (q)  Hertford     v.     Loicther,    7 

inij  Bunk,  181)8,  2  Q.  B.  G58.  Beav.    1.     At  commou  law,  too, 

(n)  Ante,  pp.  2  and  n.  («),  5.  bills,  notes,  and  other  securities 

(o)  See  stats.  8  &  9  Will.  III.  for  money,  being  regarded  as  con- 

e.  20,  s.  83,  OS  to  stock  in   the  cerningmere  cboses  inuctioD,and 

Bank  of  England;  0  &  10  Will.  as  not  importing  any  property  in 

III.  c.  44,  s.  71,  as  to  shares  in  possession,  were  held  not   to  be 

the  East  India   Co. ;    1    (tco.    I.  goods,  whereof  larceny  could  be 

St.  2,  c.  19,  s.  9,  now  replaced  by  committed;  4  Black.  Comm.  234. 

83   &  34  Vict.  c.  71,  s.   9,  as  to  But  they  were  made  the  objects 

Government    annuitie:j ;    5    &   G  of  larceny  by  stat.  2  Geo.  II.  c.  25, 

Vict.  c.  45,  s.  25,  as  to  copyright ;  now  replaced  by  24  &  25  Vict. 

8  &  9  Vict.  c.  16,  8.  7 ;  25  &  26  c.  96,  s.  27. 

Vict.  c.  89,  8.  22,  as  to  shares  in  (r)  See  ante,  p.  24  :  Re  Prater, 

companies.  37  €h.  D.  481  ;  lie  Rohson,  1891 

(p)  See  Williams,  R.  P.  530,  2  Ch.  559. 
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of  annuity,  lias  been  judicially  declared  to  be  of  the 
nature  of  a  mere  right  of  action  in  the  personalty  (s). 
And  a  share  in  a  joint-stock  company  has  also  been 
ascertained    to   be   a   mere   chose   in    action  (t).     The  Copyrights 

,.  ..,  ,  .,.  1J.J      and  patents. 

exclusive  privileges  known  as  copyrights  and  patents 
are  rights  of  a  different  kind.  They  are  in  fact 
monopolies  (w),  in  the  former  case  of  the  right  of 
multiplying  copies  of  a  book  or  other  work  of  art,  in 
the  latter  of  working  a  new  invention.  Thus,  they  are 
mere  rights  unaccompanied  with  the  possession  of  any- 
thing corporeal  (x) ;  they  are  also  in  a  manner  realizable 
by  action  against  transgressors.  But  they  differ  from 
obligations  arising  from  contract  or  wrong  (?/)  in  that 
they  are  rights  availing  against  all  the  world,  and  not 
against  particular  persons  only  (z).  They  have  more- 
over always  been  directly  assignable,  copyrights  by 
statute  (a)  and  patent  rights  at  common  law  and  under 
the  express  words  of  the  royal  grants,  which  create 
them(&).  Stocks  and  shares  too,  though  held  to  be 
things  in  action,  have  in  most  cases  been  made  directly 
assignable  by  the  Acts  of  Parliament,  to  which  they  owe 
their  existence.  And  the  manner  of  transferring  them 
has  also  been  usually  prescribed  by  statute.  Thus  the 
assignment  of  a  sum  of  Government  or  Bank  of  England 
stock  is  made  by  the  entry  of  the  transfer  thereof  in 
the  proper  books  kept  at   the  Bank   of  England  (c); 

(s)  Dundas  v.  Dutens,  1   Ves.  Cli.  671 ;  Badische  Anilin,  &c.,  v. 

jun.  196,  198  ;    Wild7nan  v.  Wild-  Mer,  1906,  1  Ch.  605. 

man,   9    Ves.    17-1,   177 ;    R.    v.  (a)  8  Anne,  c.  19,  s.  1,  replaced 

Capper,  5  Price  217,  2G3,  2G4.  by  5  &  6  Vict.  c.  45,  s.  3. 

(0  Humble  v.  Mitchell,  11    A.  (b)  Godson    on    Patents,   211, 

&    E.    205;     Colonial    Bank    v.  215,237;    Dunnicliff  v.  Mallett, 

Whinnetj,   30   Ch.   D.   261,   286;  7  C    B.  N.   S.   209;    Walton   v. 

11  App.  Cas.  426,  439,  446,  447.  Lavater,  8  C.  B.  N.  S.  162 ;  stats. 

(m)  Black.  Comm.  ii.  407;    iv.  15  &  16  Vict.  c.  83,   s.   35  and 

159;      Jlan/daengl     v.     Empire  Schedule;    46  &  47  Vict.  c.  57, 

Palace,  1894,  3  Ch.  109,  128.  ss.  23,  33,36,  and  First  (schedule, 

Qx)  See  AVilliams,  R.  P.  5,  6,  Form  D. 

20th  ed. ;  L.  Q.  E.  xi.  223,  232  sq.  (p)  See  stats.  8  &  9  Will.  III. 

(y)  Ante,  pp.  4,  30.  c.  20,  s.  34 ;  1  Geo.  I.  st.  2,  c.  19, 

(z)  1   Austin's   Jurisprudence,  s.  11,  now  rephxced  by  33  &  34 

48,  400,  4th  ed.;   British  Muto-  Vict.  c.  71,  ss.  5,  22. 
scopt",  &c.,  Co.,  V.  Homer,  1901,  1 


42 


INTUODUCTUKY   CIIAriKJ;. 


while  shares  iu  joiut-stock  companies  are  generally 
transferred  by  deed  or  writing  (as  required  by  the 
regulations  of  the  company)  registered  at  the  office  of 
tlie  company  (d). 


How  personal 
chattels  diflfer 
from  real 
property. 


Such  is  the  general  outline  of  the  nature  of  personal 
chattels,  and  of  the  objects  included  iu  the  term. 
As  we  have  seen  (e),  personal  chattels  are  distinguished 
from  real  property  in  being  unaffected  by  the  feudal 
rules  of  tenure,  in  passing  on  intestacy  according  to  a 
different  mode  of  succession,  and  in  being  recoverable 
by  entirely  different  actions.  Personal  chattels  are  also 
alienable,  in  modern  times,  by  methods  altogether 
different  from  those  required  in  the  case  of  land. 
On  the  first  of  these  characteristics,  however,  mainly 
depends  the  nature  of  the  property  which  exists  in 
things  personal.  The  first  lesson  to  be  learned  of 
the  nature  of  real  property  is  this — that  our  law  does 
not  admit  of  the  a])Solute  ownership  of  land  iu  the 
hands  of  the  subject ;  the  utmost  he  can  enjoy  is  au 
estate  in  fee  simple  Jield  of  the  Crown  or  some  mesne 
lord.  But  with  regard  to  personal  property,  the 
primary  rule  is  precisely  the  reverse.  Chattels  are 
essentially  the  objects  of  absolute  ownership,  and 
cannot  be  held  for  any  estate  (/).  That  chattels  are 
the  objects  of  ownership,  not  of  tenure,  was  settled 
in  times  when  they  consisted  almost  exclusively  of 
tangible  mo\'eable  things,  and  principally  of  cattle. 
And  this  rule  was  applied  to  all  things  comprised  in 
the  class  of  chattels  ((/f),  and  remained  unchanged  in 
later  times,  when  property  of  a  more  permanent 
nature,  such  as  leases  of  land  for  a  thousand  years  and 


(d)  See  stats.  8  &  9  Vict.  c.  IG, 
88.  14,  15;  25  &  26  Vict.  c.  89, 
s.  22,  and  First  Schedule,  Table 
A  (8,  9). 

(e)  Ante.  pp.  1—3. 

(/)  Williams,     R.     P.    6—1"., 


20th  cd. 

(;;)  Dial,  de  Scaccario,  II.  xiv.: 
Stiibbs,  Select  Charters,  236,  2nd 
cd. ;  Glanv.  vii.  5,  x.  6 ;  Bract. 
fo.  60  b,  129  a.  131  a,  407  b. 
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perpetual  Government  annuities,  were  included  among 
chattels.  In  the  first  place  then  we  will  consider  the 
laws  respecting  those  moveable  chattels,  or  choses  in 
possession,  which  constitute  the  most  ancient  and 
simple  kind  of  personal  property ;  these  chattels  having 
imparted  so  much  of  their  nature  to  the  rest. 


(     44     ) 


PART   I. 

OF   CHOSER   I\  POSSESSION. 


Chosos  iu 
jiosspsaion. 


Ownership 
of  goods 
compared 
with  the  fee 
simple  of 
land. 


CHAPTER   I. 

OF   OWNEruSHIP  WITH   AND   WITHOUT   POSSESSION. 

§  1.  (y  Ownership  in  Possession  and  its  Acquisition. 

Choses  in  possession  are  tangible  moveable  things ; 
as  cattle,  clothes,  coins,  house  furniture,  carriages, 
railway  rolling  stock  and  ships.  Such  things  are  the 
ol)jects  of  absolute  ownership,  that  is,  of  a  right  of 
exclusive  enjoyment,  mainly  including  the  right  to 
maintain  or  recover  possession  of  the  things  against  or 
from  all  other  persons,  and  further  comprehending  the 
right  of  free  use,  alteration  or  destruction,  and  the  right 
of  free  alienation  with  the  corresponding  liability  to 
alienation  for  deljt  {a).  The  absolute  quality  of  the 
ownership  of  goods  appears  when  it  is  compared  with 
the  nature  of  an  estate  in  fee  simple,  the  largest  interest 
that  a  subject  may  enjoy  in  land.  For  the  law  regards 
every  estate  in  fee  as  created  by  grant  either  from  the 
Crown  directly  or  else  from  some  other  lord  practising 
subinfeudation  in  the  days  when  this  was  lawful.  Every 
estate  in  fee  is  therefore  derived  out  of  the  grantor's 
estate,  and  it  is  properly  an  interest  limited  to  continue 
so  long  as  the  grantee's  heirs  shall  last :  though  every 
tenant  in  fee  has  the  rig) it  to  sul)stitute  another  iu  his 
place  and  so  prolong  the  estate  till  the  failure  of  heirs 
of  the  substituted  tenant  (J).     But  the   law  does   not 


(«)  Ante,    pp.     2,    6—17,    27; 
Williams.  R.  F.  2,  3,  2()th  ed. 
(6)  Williams,  K.  P.  6, 7, 12— 15, 


;]7— 40,  48,  55,  65—73,  145—147, 

2()th  ed. 
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couceive  of  the  ownership  of  goods  as  being  derived  out 
of  any  other  superior  or  supreme  ownership,  or  as  being 
limited  in  duration  (c).  Again,  an  estate  in  fee  simple 
may  be  divided  into  any  number  of  smaller  estates 
taking  effect  successively ;  there  may  be  limited,  after 
an  estate  for  life  or  in  tail  in  possession,  innumerable 
like  estates  in  remainder,  with  an  ultimate  remainder  or 
reversion  in  fee  simple  (d).  But  the  common  law  does 
not  regard  the  ownership  of  personal  chattels  as  capable 
of  division  into  smaller  successive  interests ;  and  it 
knows  no  such  thing  as  the  remainder  or  reversion  of 
a  chattel  (e). 

The  law  then  knows  only  the  simple  ownership  of  Ownership 
goods.  Such  ownership  may,  however,  be  divided  into  J^jSou"^ 
certain  constituent  parts.  Thus  the  full  ownership  of  possession, 
goods  would  appear  to  include  the  possession  of  them  (/)  ; 
for  how  else  can  their  use  and  enjoyment  be  had  ?  But 
as  we  have  seen  (g),  the  owner  may  lose  or  voluntarily 
part  with  possession  of  his  goods ;  when  he  will  be  left 
with  a  mere  right  of  ownership  without  possession. 
Ownership  without  possession  may  or  may  not  he 
accompanied  with  the  right  to  possession.  Ownership 
without  possession  however  involves  possession  without 
ownership ;  and  the  possession  of  goods,  though  without 
ownership,  is  protected  in  law  against  all  but  the  owner, 
and  even  against  him,  if  he  has  parted  with  his  right 
of  exclusive  possession.  For  one  who  is  merely  in 
possession  of  goods,  even  by  wrong,  is  said  to  have  a 
title  to  them  as  against  all  except  the  true  owner  (h). 
This  shows  us  at  once  how  large  a  part  of  ownership  is 

(c)  Williams,  R.  P.  3,  20th  ed,  (g)  Ante,  pp.  10,  Hi,  21. 

(d)  Ih.  323,  324,  333—336.  (/s)  Bro.    Abr.    Trespass,  433  ; 

(e)  Fast,  Part  III.  Ch.  I.  Sue-  Armory  v.  JDelamirie,  1  Str.  505  ; 
cessive  interests  in  chattels  may,  as  to  a  bailee,  see  Y.  B.  11  Hen. 
however,  be  created  in  equity,  as  IV.  17,  pi.  39  ;  21  Hen.  YII. 
we  shall  see.  14  b,  pi.  23 ;    Kelyng,  39  ;  ante, 

(/)  2  Black.  Comm.  199,  395,      pp.  10  and  n.  (c),  21  ;  The  Winlc 
396;  Ames,  Harvard  Law  Review,     field,  1902,  P.  42,  54  sq. 
iii.  314. 
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made  up  «•£  i)OSsessioii,  accompanied  with  the  right  to 
maintain  or  recover  possession ;  wiiich  fvirthcr  appears 
irum  the  fact  that  tlio  legal  mode  of  acquiring  the  owner- 
ship of  ownerless  things  (res  nullius)  is  by  occupancy, 
that  is,  by  taking  possession  of  them(«). 

I  he  acquisi-         ^o\\  the  acquisition  of  ownership  by  any  one  generally 
t'on  of  presupposes  a  previous  ownership  {k) ;  thus  one  usually 

Ijocomes  the  owner  of  goods  either  1)y  succeeding  to  the 
title  of  a  previous  owner,  or  else  Ijy  succeeding  to  the 
title  of  a  previous  possessor  under  circumstances  which 
deprive  the  owner  of  his  title.  The  former  case  includes 
every  gift,  sale,  release  or  bequest  from  an  owner  and 
every  succession  to  his  title  upon  intestacy  or  upon 
exercise  of  any  creditor's  right  against  his  goods.  The 
latter  covers  the  acquisition  of  ownership  through  pur- 
chase in  market  overt,  by  taking  money  or  negotiable 
securities  in  the  course  of  currency,  by  getting  a  title 
valid  against  a  true  owner  in  a  foreign  country,  under 
the  Factors  Act,  by  estoppel,  and  under  the  bankruptcy 
law  of  reputed  ownership  (J).  The  acquisition  of  owner- 
ship IjV  accession  or  confusion  of  substances  also  pre- 
supposes a  previous^itle.  Thus  the  young  of  a  domestic 
animal  belong  to  the  owner  of  the  mother  (m).  If  any 
substances,  for  instance  tallow,  belonging  to  various 
owners  be  mixed  by  consent  or  accidentally,  the  mass 
appears  to  belong  to  the  owners  of  its  parts  in  common. 
And  if  the  confusion  be  made  wilfully  by  one  without 
the  other's  leave,  the  mass  belongs  to  the  latter,  whose 
ownership)  is  thus  unlawfully  invaded  (/i).  There  are, 
however,  two  ways  of  acquiring  the  ownership  of  goods, 

(^)  Bract,   fo.   8  b;    2   Black.  Comm.    401,    405;    Buckley    v. 

Comm.  258,  400.  Gross,  3  B.  &  S.  566,  575. 

(Jc)  Holmes,     Commoa     Law,  (n)  2      Black,     Comm.     405  ; 

245.  Spence  v.    Union  Marine   Insur- 

(0  Ante,  pp.  22  and  n.  (e),  23,  ance    Co.,   L.   K.    3   C.   P.   427 ; 

24  and  n.  (?>»).  Smurthwaite    v.    Hannay,    1894, 

(m)  See  Bract,  fo.  9,  10;  Bro.  A.  C.  491,  505,  507. 
Abr.    Trespass,    323;    2    Black. 
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which  are  quite  irrespective  of  any  previous  title.  Ouc 
is  under  an  exercise  of  sovereign  authority ;  as  upon  the 
sale  of  a  ship  in  proceedings  against  her  in  rem  in  a 
Court  of  Admiralty  jurisdiction  (o),  or  of  goods  ordered 
to  be  sold  pending  litigation  under  the  Rules  of  the 
Supreme  Court,  1883  (j9),  or  directed  to  l)e  sold  with- 
out the  owner's  leave  by  statute  (q).  The  other  is  by 
occupancy,  or  the  original  taking  possession  of  ownerless 
things  (r). 

Ownerless  things,  however,  are  rare  in  civilized  lies  nuilins ; 
countries.  Indeed  they  appear  to  be  limited  to  wild  ^'^'^  animals, 
animals,  which  are  not  the  object  of  property  until 
they  are  killed  or  caught  (s).  And  in  this  covmtry  the 
ownership  even  of  wild  animals  is  not  generally  to  l)o 
acquired  by  simple  occupancy.  For  the  right  of  sport- 
ing on  any  land  is  a  valuable  right,  which  may  be 
enjoyed  either  by  virtue  of  a  franchise  (^)  originally 
granted  by  the  Crown,  or  as  incident  to  the  ownership 
of  land(?i).  So  that  the  question,  to  whom  do  wild 
animals  killed  on  any  land  belong,  cannot  be  decided 
without  considering,  who  had  the  right  to  kill  and  take 
them,  and  other  circumstances,  which  will  be  explained 
hereafter  (y).  But  an  instance  of  the  acquisition  of 
ownership  by  mere  occupancy  occurs  in  catching  fish 
in  the  sea  (x). 

(o)  Castriqiie  v.  Imrie,  L.  R.  4  free   warren  ;    see   Williams    on 

H.  L.  414,  428,  429,  442.  Commons,  228  sq. 

(p)  Order  L.  rule  2,  whereby  (u)  11  Rep.  87  b;  see  2  Black. 
the  sale  maybe  ordered  of  any  Comm.  417;    Williams  on  Corn- 
goods,  which  are  of  a  perishable  mens,  240. 
nature,  or  which  for  any  other  just  (t>)  Post,  Ch.  lY. 
and   sufficient  reason  it  may  be  (x)  See     Fennings     v.     Lord 
desirable  to  have  sold   at  once  ;  Grenville,  1  Taunt.  241 ;  Hognrth 
see  Evans  v.  Davies,  1893,  2  Ch.  v.  Jackson,  Moo.  &  Malk.  58.   But 
216.  royal  fish,  which  are  whale  and 
(g)  See  ante,  p.  25,  n.  (g).  sturgeon,  thrown  ashore  or  caught 
(v)  Vaughan,  188,  190.  near  the  cuasts  are  the  property 
(s)  Bract,  fo.  8,  9  a ;    7  Rep.  of  the  Crown  by  prerogative ;  1 
17  b;   Black  Comm.  ii,  391,  iv.  Black  Comm.  216,  280^^      As  to 
235.  occupancy  per  specifieation'm,  see 
(<)  As  a  forest,  chase,  park  or  arite,  p.  24,  n.  (j). 
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Original  We  have  described  occupancy  as  the  original  taking 

possesion.  possession  of  ownerless  things.  There  may,  however, 
be  an  original  taking  possession  of  things  which  are  not 
ownerless,  as  upon  the  finding  of  lost  goods,  or  the 
■wrongful  taking  of  goods.  These  cases  are  closely 
allied  to  that  of  occupancy,  of  which  they  seem  to 
reproduce  the  characteristics,  modified,  however,  by  the 
fact,  that  some  one  exists,  who  has  a  better  title  to 
the  goods  than  the  finder  or  taker.  Thus  the  original 
occupant  of  a  thing  is  entitled  to  maintain  or  recover 
possession  of  it  against  all  the  world ;  no  one  has  a 
better  right  to  it  than  he ;  and  he  is  responsible  to  no 
one  for  its  safety ;  he  is  therefore  its  owner.  The  finder 
or  wrongful  taker  of  another's  goods,  has  the  right  to 
maintain  or  recover  possession  of  them  as  against  all 
the  world,  except  the  owner  (y).  Should  he  be  dis- 
possessed by  any  stranger,  he  will  l)e  entitled  to  use 
any  of  the  owner's  remedies  {z)  for  the  recovery  of  the 
goods  or  their  value  («).  And  the  stranger  will  not  be 
enabled  to  set  up  the  owner's  right  {jus   tertii)  as   a 

(?/)  As  to  tlie  finder's  position  sink  and  remain  under  water ; 
with  regard  to  the  owner,  and  the  flotsam,  like  goods,  which  float; 
cases  in  which  he  may  be  guilty  and  ligan,  goods  sunk  in  the  sea, 
of  larceny  in  appropriating  the  but  tied  to  a  cork  or  buoy.  The 
thing  found  to  his  own  use,  see  riglit  to  have  any  of  these  things 
Bac.  Abr.  Trover  (B.) ;  Pollock  may  be  and  frequently  is  vested 
and  Wright  on  Possession,  171 —  in  a  subject,  as  a  franchise,  by 
187.  Here  it  should  be  men-  grant  or  prescription.  8ee  Co. 
tioned  that  certain  things,  of  IjWi.  \\\h;  Sir  Henry  Constable's 
which  possession  has  been  lost  or  case,  .5  Rep.  lOtJ  ;  1  Black.  Comm. 
abandoned,  belong  to  the  Crown,  291 — 299;  Williams  on  Corn- 
by  prerogative,  if  the  owner  do  mons,  271.  280 — 292;  A.-G.  v. 
not  appear  to  claim  them.  These  3foore,  1893.  1  Ch.  676  ;  A.-G.\. 
are  treasure  trove,  which  is  any  Trustees  of  British  Museum,  1903, 
money  or  coin,  gold,  silver,  plate  2  Ch.  598. 
or  bullion  found  hidden  in  the  (2)  Ante,  pp.  12 — 21. 
earth  or  other  private  place  ;  (a)  See  as  to  a  finder.  Armory 
lOdifs,  which  are  stolen  goods  v.  Delamirie,  1  Str.  505 ;  O.  AV. 
waived  or  thrown  away  by  the  Holmes,  Common  Law,  237 ;  as 
thief  in  his  flight,  for  fear  of  to  a  taker,  Y.  B.  13  Hen.  YII. 
apprehension  ;  estrays,  which  are  10,  pi.  II. :  Bro.  Abr.  Tresp.  433  ; 
valuiible  animals  found  wandering  Y.  B.  12  Hen.  YIII.  10  b. ;  Basset 
in  any  manor  or  lordship,  their  v.  Maynard,  Cro.  Eliz.  819.; 
owner  being  unknown  ;  wreck  Woadson  v.  Nawton,  2  Str.  777  ; 
of  the  sea  come  to  land ;  jetsam,  Bachlwm  v.  Jeiup,  3  Wils.  332. 
goods   cast  into   the  sea,  which 
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defence  to  the  action,  unless  he  show  that  he  acted  with 
the  owner's  authority  (h).  The  requisites  of  every 
original  taking  possession  of  goods,  whether  as  occu- 
pant, finder,  or  trespasser,  are  the  same.  In  each  case, 
the  sole  (c)  physical  control  of  the  thing  must  Ije 
effectively  gained,  with  the  intent  to  exclude  the  world 
at  large:  otherwise  possession  will  not  have  been 
acquired  (d).  And  neither  an  intending  occupant,  nor 
a  finder  or  trespasser  has  any  title  to  sue  for  the 
recovery  of  goods,  of  which  he  has  not  actually  taken 
possession  (e).  Whether,  in  any  particular  case  of 
alleged  taking  possession  of  goods,  there  has  been  the 
required  physical  control  coupled  with  the  necessary 
intent,  is  a  question  of  fact  to  l)e  determined  with 
regard  to  all  the  circumstances  (/).  When  possession 
of  goods  has  been  once  acquired,  it  is  not  necessary,  in 
order  to  retain  it,  that  the  effective  control,  which  must 
be  used  to  gain  possession  originally,  should  continue  to 
be  actively  exercised.  Possession  will  not  be  lost  so 
long  as  the  power  of  resuming  effective  control  remains. 
Thus,  if  I  leave  my  house  uninhabited,  I  still  remain  in 
possession   of  it,    and   of  the  goods  in  it ;  and  shall 

(h)  Netonlium  v.  Stevenson,  10  (c)  See  Pollock  and  Wright  on 

C.    1j.    713;     Jeffries    v.    Great  Possession,  21. 

Western  By.  Co.',  5  E.  &  B.  802  :  (rf)  Holmes,     Common     Law, 

Bourne  v.  FoshrooJce,  18  C.  B.  N.  S.  210  sq. 

r)15 ;   The   Winhjield,  1902,  P.  42,  (e)  Thus  in  Young  v.  llicheng, 

SI  sq.     If,  however,  a  finder  or  6  Q.  B.  606,  the  plaintiff,  whiU; 

taker  of  goods  be  lawfully  de-  fishing  for  pilchards,  had  nearly 

prived  of  the  possession  of  them  encompassed  the  fish  with  a  net ; 

(as  by  lawful  seizure  of  the  goods  but  the  defendant,  by  rowing  his 

as  stolen  ;  see  2  Hale,  P.  C.  11:5 ;  boat   to   the   opening,  disturbed 

stats.  24  &  25  Yict.  c.  96,  s.  103  ;  the  fish  and  prevented  their  cap- 

34  &  3.T  Vict.  e.  112,  s.  16;  Arch-  ture.     The  plaintiff  brought  tros- 

bold's  Justice   of  the   Peace,  ii.  ])ass   for  disturbing  and  taking 

1812,  7th  ed.),  he  cannot  recover  fish  in  his  possession  :  but  it  was 

them  from  a  stranger  to  whose  held  that  he  could  not  recover, 

hands  they  may  afterwards  come  ;  as  he  never  had  posstssion  of  the 

Buckley  v.   Grois,  3  B.  &  S.  566.  fish. 

As  to  the  cases  in  which y(ts  ieri/t  (/)  See    Bridges    v.   Hawl:es- 

is  available  as  a  defence  to  an  worth,    15   Jur.    1079;     Holmes, 

action    to    recover     goods,    see  Common  Law,  222 — 224;  Pollock 

Lenhe  v.  Loveday,  4  Man.  &  Gr.  and  Wright  on  Possession,  l>7 — 

972 ;     Pollock     and   Wright    on  42 ;  South  Staffordshire  Water  Co. 

Possession,  91,  92,  147,  148.  v.  Sharman,  ISOG,  2  Q.  B.  44. 

W.P.P.  4 
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continue  to  Ije  possessed  of  them,  unless  some  other 
person  break  into  my  house  and  occupy  it,  or  take  my 
goods  away  (g). 


§  2.  Of  OionersTiip  without  Possession. 

Ownership  1.  Having  thus  briefly  considered  the  acquisition  of 

posbession.  Ownership  and  possession,  and  touched  upon  the  position 
of  an  owner  in  possession,  let  us  pass  on  to  the  cases 
in  which  the  ownership  of  goods  exists  apart  from  their 
possession.  The  first  instance  of  this  which  we  will 
examine  is  where  the  owner  of  goods  parts  with  their 
possession  involuntarily  ;  as  where  he  loses  them  or 
they  are  taken  from  him.  The  gradual  establishment 
of  the  rights  and  remedies  of  an  owner  so  deprived  of 
possession  has  been  already  described  {h).  AYe  have 
seen  that  he  is  held  to  retain  the  property  in  his  goods, 
giving  him  the  right  to  recover  possession  of  them  as 
against  all  the  world ;  a  right  which  he  may  assert 
himself  by  peaceable  retaking  {i).  The  reader  will  also 
remember  that,  whilst  the  owner  might  maintain 
trespass  or  replevin  against  any  one  who  forcibly  took 
his  goods  out  of  his  possession,  he  might  bring  detinue 
or  trover,  not  only  (if  he  chose  (/.:)  )  against  an  actual 
disturber  of  his  possession,  but  also  against  any  person 
who  came  into  possession  of  the  goods  by  any  means 
and  violated  his  right  to  possession  of  the  goods  by 
wrongfully  withholding  them  from  him  (/).  In  modern 
times  before  the  year  1833,  trover,  though  for  damages 
only,  was  found  to  be  the  most  convenient  remedy  for 
an  owner  wrongfully  deprived  of  his  goods  (m) ;  and 
questions  of  the  right  to  recover  possession  of  goods 

(;/)  Holmes,      (,'ommou      Law,  (/)  Ante,    pp.    15  — 17.     This 

21G,  23.")  sq.  must  of  course  be  taken  sulject 

(/i)  Ante,  pp.  G — 21.  to     the     limitations     mentiuned, 

(i)  Ante,  p.  14.  ante,  \^\u  23—25. 

\h)  Bishop   V.   Montaijne,   Cro,  (w)  Ante,  p.  17.  n,  {a). 
Eliz.  824,  Cro.  Jac.  50. 
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were  therefore  most  freqiieutly  determined  in  this 
action :  although  it  was  generally  considered  that 
detinue  would  lie  equally  with  trover  in  such  cases  (n). 
Under  the  present  practice  it  seems  clear  that  any  one 
entitled  to  recover  possession  of  goods  may,  at  his 
option,  sue  either  for  the  return  of  the  goods  or  their 
value,  or  else  for  damages  for  their  wrongful  con- 
version (o).  At  the  same  time  it  appears  that  the  test 
of  succeeding  in  such  an  action  will  be,  whether  the 
plaintiff  have  such  a  cause  of  action  as  would  have 
enabled  him  to  maintain  trover  under  the  old  practice. 
It  will  therefore  be  convenient,  in  considering  the 
remedy  for  goods  wrongfully  withheld,  still  to  speak  of 
the  right  to  maintain  trover ;  although,  as  we  have 
seen,  the  old  strict  forms  of  action  are  no  longer 
used  (2?).  Now,  to  maintain  trover,  the  plaintiff  must 
have  shown  a  right  in  himself  to  the  immediate  posses- 
sion of  the  goods,  and  a  wrongful  conversion  (q)  of  them  Conversion, 
to  the  defendant's  use.  The  conversion,  it  will  be 
remembered,  was  the  gist  of  the  action ;  and  a  mere 
refusal  to  deliver  up  the  goods  on  demand  was  evidence 
of  conversion  (r).  The  owner  of  goods  taken  from  him 
or  lost  has  an  immediate  right  to  their  possession ;  for 
the  property  which  remains  in  him  is  said  to  draw  with 
it  the  right  to  possession  (s).  And  an  action  for  the 
wrongful  conversion  of  goods  can  only  be  maintained 
when  the  plaintiff  has  been  in  possession  of  the 
goods  (/),  or  has  such  a  property  in  them  as  draws  to  it 

(ji)  1  Lilly's  Practical  Register,  Furhmg,  18'Jl,  2  Oh.   172;   Con- 

24,  2nd  ed. ;  Viu.  Abr.  Detinue  solidated  Co.   v.    Curtis,   1892,  1 

(B.  9)  ;  Bac.  Abr.  Detinue,  Trover  Q.  B.  493  ;    Union  Credit  Bank 

(A) ;    7   T.   K.  12 ;    Ealliday  v.  V.    Mcrsiy    Docks    and   Harbour 

JMgate,  L.  R.  3  Ex.  299,  302.  Board,  1899,  2  Q.  B.  205. 

(o)  Ante,  p.  21,  and  n.  (r)  (r)  Ante,  p.  17  ;  2  Wins.  Saund. 

(p)  Ante,  \\  21.  472. 

(q)  As  to  what  acts  amount  to  (s)  Hudson  v.  Hudson,  Latch, 

a  conversion  of  chattels,  so  as  to  214  ;  2  Wms.  Saund.  47  b. 

give  rise  to  a  liability  in  damages  (f)  See   Addison  v.   Roxind.  4 

to     the    owner,    see    Bac.    Abr.  A.  &  E.  799  ;  Brooke  V.  Mitchell, 

Trover  (B) ;  Hollins   v.    Fowler,  G  Bing.  X.  C.  349. 
L.   R.  7  H.  L.  757;  Barker  v. 

4—2 
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the  right  to  their  possession  (u).    If  the  goods  have  been 
wrongfully  converted  by  the  defendant,  the  plaintiff  will 
succeed  in  his  action,  if  he  should  prove  either  way  his 
own  right  to  the  immediate  possession  of  the  goods  (x) ; 
if   he   should   not   prove   such   right   he    will  fail(,?/). 
As  the  right  to  recover  possession  of  goods  is  most 
usually   enjoyed   in   respect   of    their   ownership,   the 
right  to  maintain  trover  is  often  stated  to  depend  on 
the   plaintiff's  property  in   the   goods  (z) ;    a   right   to 
possession  of  goods  enjoyed  in  respect  of  a  mere  posses- 
sion  (without  ownership)   of  them  is  also  frequently 
spoken  of  as  being  a  special  kind  of  property  therein  (a). 
But  while  the  use  of  such  expressions  serves  to  remind 
us  how  large  a  part  of  property  is  the  right  to  recover 
possession  (5),  it  must  not  mislead   the   student   into 
thinking  that  an  action  for  tlie  detention  or  conversion 
of  chattels  can  be  maintained  on  proof  of  mere  owner- 
ship, without  regard  to  the  right  to  possession.     Such 
is  not  the  case.     The  action  tries  only  the  right  to  the 
immediate  possession  of  the  goods,  and  cannot  be  main- 
tained by  an  owner,  who  has  parted  with  the  exclusive 
right   to  their  possession  (c).     And  there  is  no  action 
known  to  the  English  law  in  which  the  right  of  property 
in  chattels  will  ])e  determined,  apart  from  the  right  to 
their  possession. 

Can  the  It  has  been  laid  down  that  if  goods  be  stolen  or 

btolen  floods      Otherwise  feloniously  obtained,  the  owner  cannot  bring 

(m)  2  Wms.  Saund.  47  b— g.  C.  B.  G85  ;  Donald  v.  Suclding, 

\x)   Wilhrahtm     v.     Srmo,     2  L.  K.  1  Q.  B.  585  ;  iord  v.  Price, 

8auiid.  47;  Armory  v.  Dihimirie,  L.  15.  9  Ex.  54. 

1   Str.  505;  lioherts  v.    Wyalt,  2  (z)  3  Black.  Coram.  152,  153. 

Taunt.  2GS ;  IIR.  It.  5GtJ;  Legg  (a)  See    tlie   cases   cited  diifp, 

V.  iVa«.s  6  M.  &  W.  3G ;  Eransv.  p.   45,   n.  (/t)  ;    2   W'ms.  Saund. 

iS7c//oZ,3  Man.  &Gr.  614;  Blades  47  a,  b,  d  .s^. ;  liogers  y.  Keiinay, 

V.  Ei<igs,  11  H.  L.  C.  (121.  'J  Q.  B.  592. 

(y)  Gordon  v.  Harper,  7  T.  B.  (h)  Ante,  pp.  45,  4G. 

9;    4   R.    K.    369;    Ferguson   v.  (')  Gordon  v.  Harper,!  T.  R. 

Cristall,  5  Bing.  305;  30  R.  R.  9;  4  R.  1!.  369  ;  Donald  v.  Such- 

G04;  Leahe  v.  Loveday,  4  j\Ian.  ling.  L.  R.  1  Q.  B.  585  ;  Hallklay 

&  Gr.  972 ;  Bradley  v.  Copley,  1  v.  Holgate,  L.  R.  3  Ex.  299. 
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any  civil  action  for  the  goods  or  their  value  against  the  ^^^  ^^'^  *'"^^ 
felon,  before  he  he  prosecuted  criminally;  for  so  should  prosecution? 
felonies  he  healed  (r/).  But  if  the  owner  do  bring  a 
civil  action  before  prosecution,  it  does  not  appear  by 
what  means  the  felon  can  raise  this  rule  of  law  as  a 
defence,  or  how  the  action  can  be  hindered  from  pro- 
ceeding (e).  The  owner  may  retake  goods  feloniously 
obtained  from  him  :  but  it  is  a  misdemeanor  for  him  to 
receive  them  again  upon  agreement  not  to  prosecute  or 
to  favour  the  offender  (/). 

It  has  been  already  explained  that  if  the  finder  or  l^iRlit  "^ 
taker   of  chattels  lose   possession   of  them,  otherwise  taker  to 
than  by  being  lawfully  deprived  of  them,  he  retains  the  possession, 
right  to  their  possession  as  against  all  except  the  owner ; 
he  can  therefore  maintain  trover  against  all  who  wrong- 
fully withhold  the  chattels  from  him  (//). 


We  see  then  that  when  goods  are  lost  or  unlawfulh-  Property, 

...  "^     possession  and 

taken  away,  the  property  remains   ni  their  owner,  in  right  to  pos- 
virtue  of  which  he  has  the  right  to  their  possession  as  toodrio*st  or 
against  all  the  world.     But  until  he  recovers  his  goods,  taken, 
their  possession  will  be  first  in  the  finder  or  taker,  and 
then  in  any  person,  to  whom  the  latter  may  transfer  the 
goods,  or  who  may  acquire  them  upon  a  second  finding 
or  taking.     And  every  person,  who  may  so  come  into 
possession  of  the  goods,  will  have  the   right  to  their 
possession  if  he  be  unlawfully  deprived  of  them,  against 


(d)  Daichs  v.  Coreneigh,  Style, 
346 ;  1  Hale,  P.  C.  546  ;  4  Black. 
Comm.  .356 ;  Crosby  v.  Lenrj,  12 
East  409;  11  R.  E.  437;  'Sto7ie 
V.  Mar><h,  6  B.  &  C.  551,  564, 
565 ;  Marsh  v.  Keating,  1  Bing. 
N.  C.  198,  217;  37  K.  E.  75; 
Ex  parte  Elliot,  3  Mont.  &  A. 
110;  Wellocli  v.  Constantine,  2 
H.  &  C.  146. 

(e)  8ee  Welh  v.  Abraham,  L. 
R.  7  Q.  B.  554,  where  the  Court 
discharged  a  rule  for  a  new  trial 
of  an  action  of  troycr  for  a,  brooch. 


obtained  on  the  ground  that  the 
evidence  tended  to  prove  a  felony ; 
Ex  piirte  Bull,  Be  Shepherd,  10 
Ch.  i).  667  ;  and  Boope  v.  D'Avig- 
dor,  10  Q.  B.  D.  412,  where  tiie 
Court  overruled  a  demurrer  to  a 
statement  of  claim  alleging  that 
the  defendant  stole  and  embezzled 
the  plaintiff's  property. 

(/  )  1  Hale,  P.  C.  619 ;  4  Black. 
Comra.  133,  356  ;  Stephen.  Digest 
of  Criminal  Law,  Art.  158, 

({/)  Ante,  p.  48, 
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Bailment. 


Property 
remains  in 
tlic  bailor. 


all  except  those  who  have  l^ettor  title  by  virtue  either 
of  ownership  or  of  prior  possession. 

2,  Ownership  without  possession  may  also  exist  where 
a  chattel,  instead  of  hoing  lost  or  taken,  becomes  the 
subject  of  bailment.  Bailment,  which  has  already 
received  a  brief  notice  (A),  is  defined  by  Sir  William 
Jones  in  his  admirable  and  classical  Treatise  on  the 
Law  of  Bailment  (t),  to  be  a  delivery  of  goods,  on  a 
condition  expressed  or  implied,  that  they  shall  1)e 
restored  by  the  bailee  to  the  bailor,  or  according  to 
his  directions,  as  soon  as  the  purpose  for  which  they 
were  bailed  shall  be  answered  (k).  The  purposes  for 
which  goods  may  be  bailed  are  various.  The  principal 
are  the  following,  Tliey  may  be  merely  deposited  with 
a  friend  to  keep,  or  lent  to  liim  for  use,  or  left  in  the 
custody  of  a  warehouseman  or  wharfinger,  or  they  may 
be  entrusted  to  a  carrier  to  convey  to  a  distance,  or  to  an 
agent  or  factor  to  sell;  or  they  may  be  pawned  for 
money  lent,  with  or  without  a  power  to  sell  them  (/), 
or  let  out  to  hire  (m).  In  all  cases  of  bailment,  however, 
the  simple  rule  still  holds,  that  the  jjroj^erfi/  in  goods 
can  belong  to  one  party  only ;  and  when  any  goods  are 
hailed,  the  property  still  remains  in  the  bailor  (n).     The 

lias    ]io  power  to   sell 
proper     demand     and 


(70  Anh',j)]y.  10,11,21. 

(i)  V.  1 ;  sec  also  p.  117. 

(k)  In  E.  V.  MrDonnJd,  15 
Q.  15.  I).  32:5,  an  infant  who  had 
sold  goods  delivered  to  him  under 
a  contract  of  liiring,  whicli  was 
void  by  reason  of  his  infancy,  was 
held  to  have  been  rightly  con- 
victed of  larceny  as  a  bailee,  tlie 
Court  being  of  opinion  that  the 
essence  of  bailment  is  the  delivery 
upon  condition. 

(0  In  the  absence  of  express 
agreement  as  to  the  sale  of 
pawned  goods,  the  pawnee  has 
the  power  of  sale  where  a  day 
has  been  fixed  for  payment  of 
the  amount  due  and  default  has 
been  made  in  payment  at  tlie 
time  appointed ;  where  no  day 
has  been  fixed  for  payment,  the 


pawnee 
without 

notice,  but  it  seems  that  after 
such  demand  and  notice  he  may 
sell;  Johnson  v.  Stear,  l.i  C.  15, 
N.  S.  330  ;  Figot  v.  Cubley,  ib. 
701;  Halliday  v.  Holgate,\j.  R. 
3  Ex.  299  ;  France  v.  Clarlc,  22 
Ch,  D.  830,  26  Ch.  D.  257; 
Dererges  v.  Sandeman,  1902,  1 
Cli.  579,  589,  593,  507.  Pledges 
of  goods  with  pawnbrokers  on 
loans  of  not  above  lOZ.  are  now 
regulated  by  the  Pawnbrokers 
Act.  1872,  atat.  35  &  36  Yiet, 
c.  93. 

(m)  See  Coggs  v,  Bernard,  2 
Ld.  Raym.  909,  912;  1  Smith, 
L.  C. 

(n)  Ante,  p.  11;  Franklin  v. 
Neaie,  13  M,  &  W.  481. 
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possessiou  (if  the  goods,  however,  is  evidently  for  the 
time  heiiig  with  the  bailee.  But  if,  while  goods  are  in 
bailment,  a  third  person  should  become  possessed  of 
them,  and  should  wrongfully  convert  them  to  his  own 
use,  the  right  to  recover,  possession  will  in  some  degree 
depend  upon  the  nature  of  the  liailment. 

If  the  bailment  should   be  what  is  called  a  simple  Simple 
hailment,  as  in  the  five  first  instances  above  mentioned, 
that  is,  a  bailment  which  does  not  confer  on  the  bailee 
a  right  to  exclude  the  bailor  from  possession,  in  such  a 
case  either  the  bailee  or  the  bailor  may  maintain  an 
action  of  trover  against  the  wrong-doer  (o).     The  bailee   Bailee  or 
may  maintain  this  action,  because  the  action  depends  maintain 
only  on  the  right  to  the  possession  which  the  bailee  has  trover, 
by  virtue  of  the  bailment  made  to  him(|j);    and  the 
bailor  may  also  maintain  the  action,  because  his  property 
in  the  goods  draws  with  it  the  right  of  possession,  and 
the  bailment  is  not  of  such  a  kind  as  to  vest  this  right 
in  the  bailee  solely.     The  bailee  is  rather  in  the  situa- 
tion of  servant  to  the  bailor,  and  the  possession  of  the 
one  is  equivalent  in  construction  of  law  to  the  possession 
of  the  other.     But  as  it  would  be  unjust  that  the  wrong- 
doer should  pay  damages  twice  over  for  his  offence,  the 
recovery  of  damages  either  by  bailee  or  bailor  deprives 
the  other  of  his  right  of  action  {q).      If,  however,  the  rawnec  or 
bailment  should  not  be  of  the  simple  kind,  but  should  ^lono  main- 
confer  on  the  bailee  the  right  to  exclude  the  bailor  from  tain  trover, 
the  possession,  here,  though  the  property  in  the  goods 
still  remains  in  the  bailor,  the  bailee  can  alone  maintain 
an  action  of  trover  against  any  person  who  may  have 
taken  the  goods  and  converted  them  to  his  own  use. 
Thus  the  pawnee  or  hirer  of  goods  can  alone  maintain 

(o)  NichoUs     V.      Bastard,     2  (p)  Sallon  v.   Buch,  2  Taunt. 

C.  M.   &  R.    6.59;    Manders    v.  302;  11  R.   R.  585;  ante,  p.  21 

Williams,    4  Exch.    Rep.     339 ;  and  n.  00- 
ante,  pp.  21,  22.  (3)  I3ac,  Abr.  tit.  Trover  (C). 
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ail  action  of  trover  so  long  as  tlie  pawning  or  liiiing 
continues  (y).  Here  again  we  have  the  property  in  the 
goods  still  vested  in  one  person,  the  bailor,  drawing 
with  it,  in  the  case  of  simple  bailment,  the  right  to  the 
possession,  and  in  the  case  of  other  bailments,  temporarily 
disconnected  from  that  right.  If,  however,  any  bailee, 
whatever  be  the  nature  of  his  l^ailment,  should  convert 
the  goods  bailed  to  him  to  his  own  use,  he  will  by  that 
act  have  determined  the  bailment :  the  property  in  the 
bailor  will  draw  to  it  the  right  to  immediate  possession, 
and  the  bailor  may  accordingly  recover  damages  for  the 
act  by  an  action  of  trover  (s).  And  when  a  bailment  is 
determined,  by  whatever  means,  the  bailor  may,  as  we 
have  seen,  maintain  trover,  not  only  against  the  bailee, 
if  he  withholds  the  goods  (i),  but  also  against  any 
oilier  person,  to  whose  hands  they  may  have  come, 
and  who  has  wrongfully  converted  them  to  his  own 
use  (■?().  Tor  example,  if  a  hirer  of  goods  Avrongfully 
pawn  or  sell  them  (which  is  a  conversion  to  his  own  use, 
and  so  determines  the  Ijailment),  the  latter  may  recover 
the  goods,  or  their  value,  from  the  pawnee  or  purchaser 
refusing  to  give  them  up  at  his  request  (v).  The 
exceptions  to  the  bailor's  right  to  recover  possession  of 
his  goods  have  been  already  mentioned  (x). 

Bailee's  "We  have  seen  that,  according  to  the  early  common 

for  the  safety   law,  a  l)ailee  appears  to  have  been  absolutely  responsible 
of  the  goods.     ^^^  ^^^^  bailor  iov  the   safe   return   of  the  goods,  even 

(r)  Gordon  \.  Harper,  7  T.  E.  goods  may  maintain  trover  against 

d  ■  ^Jl.Ji.'iiGd;  Burtonv.  Ilughes,  a    pawnbroker    who     withholds 

2  Bing.  173;  27  R.  R.  578;  Fcr-  them  after  tender  of  the  amount 

quson  V.  Cristall,  5  Bing.  305  ;  30  due ;    Walter  v.  Smith,  5  B.  &  A. 

R.  R.  604;  rain  v.  Whitahr.'Rv.  439;  Franklin  v.  Neate,  13  M.  & 

&  IMoo.  99  ;  Donald  v.  Suclding,  AV.  481. 

L.   E.  1  Q.  15.  585;    HaUiday  v.  (m)  Ante,  p.  22;  Mhg  v.  HaTj- 

Holgate.  L.  R.  3  Ex.  299.  ward,  1905.  2  K.  ]?.  460. 

(«)  Cooper  V.    Willomutt,  1    C.  (r)  ILlby    v.   Matthews,    1895, 

]'..  672  ;    Johmon  v.  Stear,  15  C.  A.  C.  471;  Payne  v.  Wilson,  I8d5, 

B.  N.  S.  330 ;  Pigot  v.  Cubley,  ib.  1  Q.  B.  653,  2  Q.  B.  537. 

701.  {x)  Atde,^i\  22—25. 

(f)  Thus  the  owner  of  pledged 
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though  they  had  been  taken  from  or  lost  by  the  bailee 
without  his  fault ;  the  reason  being  that,  in  early  times, 
the  bailee  alone  had  the  right  of  action  to  recover 
them  (ij).  And  the  bailee  was  only  excused  for  failure 
to  return  the  goods,  if  he  had  been  deprived  of  them  by 
the  act  of  God  or  of  the  King's  enemies  (z).  But  for 
damage  to  or  destruction  of  the  goods  while  in  liis 
possession,  the  bailee  was  not  liable  without  negli- 
gence (a).  In  modern  times,  however,  the  bailor  having 
been  allowed  to  sue  for  goods  wrongfully  taken  from  the 
bailee,  as  well  as  the  bailee  himself  (6),  the  law  of  the 
bailee's  responsibility  for  the  return  of  the  bailed  goods 
has  been  altered  (c).  According  to  modern  law,  a 
bailee  is  not,  as  a  rule,  responsible  for  failure  to  return 
chattels  bailed,  which  have  been  taken  from  or  lost  by 
him,  unless  he  should  have  failed  to  take  due  care  of 
them  {d).  What  care  of  the  goods  bailed  is  due  on  the 
part  of  the  bailee,  would  appear  to  depend  on  the  nature 
of  the  bailment  (e).  If  the  bailment  be  for  the  benefit 
of  the  bailor  alone,  as  in  the  case  of  a  deposit  of  goods 
to  keep  for  the  bailor  without  reward,  it  is  held  that  the 
bailee  is  not  liable  for  the  loss  of  the  goods,  without 
gross  negligence ;  which  seems  to  mean  that  he  is  liable 
for  want  of  reasonable  care(/).  If  tlie  bailment  be  for 
the  benefit  of  the  bailee  alone,  as  in  the  case  of  a 
gratuitous  loan  for  use,  it  is  said  that  he  is  bound  to 

(y)  Ante,  p.  10.  Rayiu.   909,  in   which     the    old 

(z)  Y.  15.  o3  Hen.  VI.  1,  pi.  8;  common  law  rule  of  the  bailee's 

Holmes,  Common  Law,  175,  177  responsibility  for  goods  stolen  or 

180,  199 — 202.  lost    out    of  his  possession  was 

(a)  Y.  B.  7  Hen.  IV.  14.  pi.  IS  ;  thrown  over  ;  and  new  principles, 

2  Hen.  VII.  11,  pi.  9;    Keihvay,  derived  from   Roman  law,   were 

77  b,  160,  pi.  2;  Holmes,  Common  introduced. 

Law,  183,  200,  201.  (e)  See  notes  to  Cogijs  v.  Ber- 

(h)  Ante,  pp.  11,  21,  22.  nard,  1  Smith,  L.  C. 

{c^  For    the    history    of     this  (/)  Beatichamp   v.   Poicley,    1 

change,    see    Holmes,     Common  Moo.   &   Rob.   38;     Doorman   v. 

Law,  180  sq.  Jenldns,  2  A.  &  E.  256  ;  Gibliii  v. 

(d)  The     foundation     of     tlie  McMuVen,  L.  R.   2  P.  C.  317 ;  1 

modern  law  on  this  subject  is  the  Smith,    L.    C.    179,    189  —  190, 

celebrated  judgment  of  Lord  Holt  Hth  ed. 
in    Coggs    v.    Bernard,    2    Lord 
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take  llio  greatest  care  of  the  goods (^).  If  the  liailmcut 
be  for  the  parties'  mutual  benefit,  as  in  the  case  of 
])le(lging  or  hiring  goods,  the  bailee  is  bound  to  take 
wliat  is  called  ordinary  care  of  the  goods  (A).  There 
are,  however,  two  exceptions  to  the  modern  rules  as  to 
a  ])ailee's  responsibility  for  the  return  of  the  goods. 
These  arise  in  the  case  of  innkeepers  and  common 
carriers,  who  are  by  the  modern  common  law  absolutely 
responsible  for  the  loss  of  any  goods  entrusted  to  them, 
even  without  their  fault,  unless  the  loss  were  caused 
by  the  act  of  God  or  the  King's  enemies  (t).  This 
responsibility  is,  h(jwever,  now  greatly  mitigated  in  the 
case  of  innkeepers  by  a  statute  of  1863  (k).  And  tlie 
common  law  liability  of  common  carriers  has  been 
modified  in  many  important  particulars  by  the  Carriers 
Act,  1830  (/),the  Eailway  and  Canal  Traffic  Act,  1854()/i), 
and  several  statutes  relating  to  carriers  by  water  (n). 
In  modern  law  the  responsibility  of  a  bailee  for  damage 
to  the  goods  while  in  his  possession  is  generally  governed 
by  the  same  principles  as  determine  his  liability  for 
loss  of  the  goods,  if  they  be  taken  or  go  from  his 
possession  (o).  Here  we  may  note  that  if  goods  in  the 
possession  of  a  Ijailee  be  destroyed  or  injured  by  the  act 
of  a  stranger,  the  bailee  (whether  responsible  to  the  bailor 
for  the  loss  or  not)  may  sue  the  stranger  for  the  damage 
done,  and  can  recover  the  full  value  of  the  goods,  if 


(g)  Coggs  v.  Bernard,  2  Lord 
Raym.  915;  1  8mitli,  L.  C.  181, 
197,  11th  ed. 

ill)  Notes  to  Coggs  v.  Bernard, 

1  Smith,  L.  C.  197,  198.  11th  ed.  ; 
Sandersonv.  Collins.  190i,  1  K.  15. 
628 ;  Cheshire  v.  Bailey,  1905,  1 
K.  B.  237. 

(»')  Calye's  case  and  notes  to 
Coggs  V.  Bernard,  1  Smitli,  L.  ( '. 
119,  20G  sq.,  11th  ed. ;  Shaw  v. 
Great  Ile^tern  Ry.,  1894,  1  Q.  15. 
373,  380  sq.  ;  Hill  v.  Scott,  1895, 

2  Q.  B.  371,  713.  3Ir.  Justice 
Holmes  (Common  Law,  180  sq.) 
shows  that  this  strict  resijonsi- 


bility  of  innkeepers  and  common 
carriers  is  a  fragmentary  survival 
of  the  ohl  law  of  bailments. 

(/;)  Stat.  2t;  &'  27  Vict.  c.  41. 

(0  Stat.  11  Geo.  IV.  &  1  Will. 
IV.  c.  68 ;  see  1  Smith,  L.  C.  213 
sq.,  11th  ed. 

(m)  Stat.  17  &  18  Vict.  c.  31, 
s.  7;  see  1  Smith,  L.  C.  218  sq., 
11th  ed. 

(n)  See  1  Smith,  L.  C.  226  sq., 
11th  ed. 

(o)  See  notes  to  Coggs  v.  Ber- 
nard, 1  Smith,  L.  C.  188  sq., 
11th  ed. 
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destroyed,  or  of  the  depreciation  caused  l»y  the  injury 
done  to  them  (p).  And  if  the  l^aibnent  were  deterndnal  )le 
at  the  bailor's  will,  the  bailor  also  might  sue  the  wrong- 
doer, as  in  the  case  of  trover  (q) ;  but  the  recovery  of 
damages  by  bailee  or  bailor  would  bar  the  other  from 
suing  on  the  same  cause  of  action  (r).  If,  however,  the 
bailment  were  such  as  would  exclude  the  bailor  from  the 
right  to  possession  during  the  continuance  of  the  bail- 
ment (s),  the  bailee  may  sue  as  above  mentioned ;  and 
the  l)ailor  also  may  sue  the  stranger  for  any  permanent 
injury  caused  to  his  reversionary  property  in  the  goods  (t). 
In  this  case  the  recovery  by  the  bailee  of  full  damages 
for  the  injury  done  will  deprive  the  bailor  of  his  action  (u): 
but  it  is  thought  that  the  recovery  of  damages  by  the 
bailor  for  the  injury  to  his  reversionary  property  in  the 
chattels  would  be  no  answer  to  an  action  by  the  bailee  to 
recover  compensation  for  the  loss  sustained  by  himself 
alone  during  the  remainder  of  the  term  of  the  bail- 
ment (x). 

3.  The  last  case  requiring  notice  in  which  goods  may  Lien, 
be  in  the  possession  of  a  person  who  has  no  property  in 
them  is  the  case  of  the  existence  of  a  lien  on  the  goods. 
A  lien  is  the  right  of  a  person  in  the  possession  of 
goods  to  retain  them  until  a  debt  due  to  him  has  been 
satisfied  (y).  A  lien  is  either  jMrticular  or  general.  A  Particular  or 
particular  lien  is  a  right  to  retain  the  particular  goods 
in  respect  of  which  the  debt  arises.  A  general  lien  is  a 
right  to  retain  goods  in  respect  of  a  general  balance  of 

(p)  The  Winhfiell,  1902,  P.  -12.  (<)  Hall  v.  Piclmrd,  3   Camii. 

The  bailee  must  account  to  the  187 ;    Mears  v.  London  &  South 

bailor  for  the  value  so  recovered ;  Western  By.  Co.,  11  C.  B.  N.  S. 

ih.  55,  01.  850. 

iq)  Lotan  v.  Cross,  2  Camp.l4G4  ;  (u)  The  Winhfield,  1902,  V.  42, 

Williams,  J.,  Mears  v.  London  &  61. 

South  Western  By.  Co.,  11  C.  B.  (x)  See  Story  ou  Bailments,  § 

N.  S.  850,  854  ;  ante,  p.  55.  352,  7th  ed. 

(r)  Story  on  Bailments,  §  ."52.  {y)  Hammonds   v.   Barclay.   2 

7th  ed.  East,  227,  235. 

(.s)  Ante,  p.  55. 


general. 
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ail  acccniiit.     The  former   kind  of  lieu  is   favoured  in 
law ;   but  the  latter  having  a  tendency  to   prefer  one 
Particular        creditor  above  another,  is  taken  strictly  {z).     A  particular 
^"^""  lien  is  given  by  the  common  law  over  goods  which  a 

person  is  compelled  to  receive  {a) ;  thus  carriers  (h)  and 
innkeepers  (c)  have  a  lien  on  the  goods  in  their  care, 
although  an  innkeeper  cannot  detain  his  guest's  person, 
or  take  his  coat  off  his  back,  to  secure  payment  of  his 
\)\\\{cl).  A  particular  lien  is  also  given  bylaw  to  every 
person  who  by  his  labour  or  skill  has  improved  or  altered 
an  article  entrusted  to  his  care :  thus  a  miller  has  a  lien 
on  the  flour  he  has  ground  for  the  cost  of  grinding  (e) ; 
and  a  shipwright  has  a  lien  on  a  ship  entrusted  to  him 
to  repair  for  the  costs  of  repairing  it  (/).  So  a  lien  may 
be  claimed  for  training  a  horse,  because  he  is  improved 
by  the  labour  and  skill  thus  bestowed  upon  him  {g) ; 
but  no  lien  can  arise  merely  for  his  keep  (/i),  unless  ho 
has  been  kept  by  an  innkeeper,  who  is  compelled  to  take 
him  in  (i).  A  lien  on  goods  is  not  sufficient  to  warrant 
the  sale  of  them  {k),  nor  does  it  authorize  the  possessor 
Salvage.  i^Q  charge  for  their  standing  (/).     A  particular  lien  also 

arises  in  the  case  of  salvage,  or  rescuing  a  ship  or  its 

(2)  3  B08.  &  Pul.  49i.  (/j)  Widlace  v.  Woodgate,  1  lly. 

(a)  Singer  Manufacturing  Co.  &  Moo.  193.  See  Sanderson  v. 
V.  London  and  South  Western  Bell,  2  C'ro.  &  Mee.  304,311;  4 
lly.  Co.,  1894,  1  Q.  B.  883.  Tyr.  244,  252. 

(b)  Shinner  v.  Upshato,  2  Lord  (i)  Johnson  v.  Hill,  3  Stark. 
Kaym.  752.  172  ;  23  K.  E.  7G4 ;  Allen  v.  Smith 

(c)  Thompson  v.  Larey.  3  B.  &  12  C  B.  N.  S.  638,  affirmed  9  Jur. 
Aid.  283  ;  22  R.  R.  385 ;  Threfall  N.  S.  1284  ;  11  W.  11.  440. 

V.  Bonoicl:,  L.  R.  7  Q.  B.  711  ;  (fe)  Thnmes  Iron    Works   Com- 

Mulliner  v.  Florence,  3  Q.  B.  D.  pany  v.  Patent  Derrick  Company, 

484  ;  Gordon  v.  Silher,  25  Q.  B.  D.  1  J.  &  H.  !t3 :  Mnllimr  v.  Florence, 

491  :  Rogers  v.  Gray,  1895, 2  Q.  B.  3  Q.  B.  D.  481.     But  innkeepers 

78,  501.  now  Lave  power,  on  certain  con- 

(d)  Sunholf  V.  Al/ord,  3  M.  &  ditions,  to  sell  goods  deposited  or 
"W.  24S.  left   with  them  or  on  their  pre- 

(e)  Ex  parte  Ockenden,  1  Atk.  mises,  to  satisfy  debts  for  which 
235.  they   could    have    retained    the 

(/)  Franklin  v.  Hosier,  4  B.  &  goods    unJer     their    lien ;    stat. 

Aid.  341 ;  23  R.  R.  305 ;  Ihe  Ter-  41  &  42  Vict.  c.  38. 

geste,  1903,  P.  2(;.  (J)  British     Empire    Shipping 

(<7)  Sevan  v.  Waters,  1  Moo.  &  Company  v.  Somes,  1  E.  15.  it  E. 

jMal.  230:  33  R.  R.  692.  353. 
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lading  from  the  perils  of  the  sea  or  the  King's  enemies, 
for  the  trouble  and  risk  incurred  ();«)  ;  hut  this  kind  of 
lien  is  modified  by  the  Merchant  Sliipping  Act,  1894, 
which  provides  for  the  appointment  of  public  receivers 
of  all  wreck,  into  whose  hands  any  person,  not  being  the 
owner,  who  finds  or  takes  possession  of  any  wreck,  is 
bound  to  deliver  it  as  soon  as  possible  (n).  The  lien  of  Freight. 
a  shipowner  for  freight  is  now  regulated  l:)y  the  Merchant 
Shipping  Act,  1894  (o). 

A  general  lien,  when  it  does  not  arise  by  express  General  lien, 
contract,  or  from  a  contract  implied  by  the  course  of 
dealing  between  the  parties  (p),  accrues  in  consequence 
of  the  custom  of  some  trade  or  profession ;  and  it  may 
be  local  also,  that  is,  confined  to  some  particular  place  (q). 
It  obtains  in  many  trades  and  lousinesses,  such  as 
wharfingers  (r),  dyers  (s),  calico  printers  (^),  packers  (^«-), 
factors  (x),  policy  brokers  (,//),  stockbrokers  (z)  and 
bankers  (a),  and  perhaps  also  common  carriers  (6). 
Solicitors  have  also  a  lien  on  all  the  deeds  and  docu-  Solicitor'a 
ments   of  their  clients   in   their   possession   for   their 

(m)  Hartford  v.  Jones,  1  Lord  524,  u. 

Raym.   393;    Baring  v.   Day,  8  (t)  Welclon  v.    Gould,   3    Esp. 

East,  57.  2GS. 

in)  Stat.  57  &  58  Vict.  c.  CO,  (m)  Be  Witt.  2  Oh.  D.  489. 

ss.  510—571   (see  ss.  518,  566),  (a-)  Houghton    v.   Matthews,  3 

replacing  similar    provisions    of  Bos.  &  Pul.  488;    7  II.  11.815; 

the  Merchant  Shipping  Act,  1854  Gowell  v.  Simpson,  16  Yes.  280; 

(ss.  432  sq.,  450),  and  amending  10  K.  E.  181. 

Acts.  (y)  Man   v.   Shiffner,    2   East, 

(o)  Stat.  57  &  58  Vict.  c.  60,  523 ;    Fisher    v.   timith,   4    App. 

ss.  492—501,  replacing  25  &   26  Oas.  1. 

Vict.  c.  63,  ss.  66—78.    See  White  (z)  Be  London.  &  Globe  Finance 

V.  Furness,  1895,  A.  C.  40  ;  3Iont-  Corporation,  1902,  2  C'h.  416. 

gomery  v.  Foy,  1895,  2  Q.  15.  321.  (<()  Davis  v.  Bowsher,  5  T.  W. 

(p)  Simond  v.  Hibbert,  1  Rus.  488 ;    2  R.   R.  650 ;    Brandao  v. 

&  Myl.  719.  Burnett,  3  C.  B.  519,  530. 

(q)  Eolderness  v.   Collimon,  7  (b)  See  Bmhfonh  v.  Hadfield, 

B.  &  C.  212;  31  R.  R.  174;  Be  6  East,  519;  7  East,  224  ;  8  R.  R. 

Catford,  43  W.  E.  159.  520 ;  Aspinall  v.  Pich/ord,  3  Bos. 

(r)  Nnylor  v.  Mangles,  1  Esp.  &  I'ul.  44,  note.     As  to  railways, 

109  ;  Moet  v.  Bickering,  8  Ch.  D.  see  stat.  8  &  9  A'ict.  c.  20,  s.  97  ; 

372.  Wallis    v.    London     and     Soidh 

(s)  Savill  V.  Barchard,  4  Esp.  Western  Bailway  Company,  L.  R. 

53.   See,  however.  Close  v.  Water-  5  Ex.  62. 
house,  6  East,  523,  n. ;    8  R.  R. 
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professional  charges  generally  (r) ;  l)ut  lliis  doctrine 
is  to  be  taken  in  connection  with  the  peculiar  nature 
of  title  deeds,  which  Ijeing  the  sinews  of  the  land, 
follow  the  seisin  of  it,  and  may  therefore  be  held  by 
the  client  only  for  a  limited  interest.  Thus,  if  a  tenant 
for  life  should  leave  the  title  deeds  of  the  land  in  the 
hands  of  his  solicitor,  the  lien  of  the  solicitor  for  his 
professional  charges  would  be  co-extensive  only  with 
his  client's  interest,  and  on  the  client's  decease  the 
solicitor  would  l)e  bound  to  deliver  up  the  deeds  to  the 
remainder-man,  although  his  charges  might  remain 
unpaid  (fZ).  So,  if  the  client  should  be  a  mortgagee, 
the  solicitor  having  the  deeds  would  be  bound  to  deliver 
them  to  the  mortgagor,  on  the  reconveyance  of  the 
property,  on  payment  to  the  mortgagee  of  all  principal 
and  interest ;  for  on  such  reconveyance  the  mortgagee 
ceased  to  have  any  interest  in  the  lands  (e).  And  in 
like  manner  if  the  client  should  have  been  a  mortgagor 
at  the  time  when  the  lien  arose,  the  solicitor  would  have 
no  right  to  retain  the  deeds  as  against  the  prior  claim 
of  the  mortgagee  (/).  But  a  solicitor  retains  his  lien 
upon  title  deeds,  as  against  a  su1)sequent  purchaser  or 

(c)  Stevenson    v.    BlahelocJc,   1  Bolland,  4  INIy.  &  Cr.  354 ;    stat. 

Mau.  &  Sel.  535  ;    14  E.  II.  5-25 ;  23  &  24  Vict.  c.  127,  s.  28  ;  Wilson 

Ex  inirte  Sterling,  16  Ves.  258;  v.  Hood,  3  11.  &  C.  148;    Haynes 

10  K.  R.  177  ;  Ex  parte  Pemher-  v.  Cooper,  IJo  Beav.  431  ;  Bailey  v. 

Solicitor's           'o"<    ^^    Ves.    282.       Besides    a  Birchall,  2  H.  &  M.  371  ;    Catlow 

cbart^es  on         solicitor's  lien  upon  his  clients'  v.  Catlow,  2  C.  P.  D.  362;  Bulley 

property              documents,  ho  has  a  lien,  at  com-  v.  Bulky,  8  C'h.  D.  479  ;    Greer  v, 

recovered  or       ™o^  '*^^''  "PO'i  '^^Y  judgment  or  Young,  24  C'h.  D.  545 ;    Iio.<s  v. 

preserved           money    fund    recovered    for    his  Buxton, '12  C'h.  D.  190;   Briscoe 

client    tlirou^'h    his     instrumen-  v.  Briscoe,  1892,  3  ( 'h.  543 ;  Cole 

tality,   for   the    costs    of  its   re  v.  iVty,  1894,  2  Q.  B.  350 ;    The 

covery.    And  under  the  Solicitors  I'aris,   1896,   1'.  77;  lie  Wright's 

Act,  1860,  he  may  obtain  achari;e  Trust.  1901,  1  Ch.  317. 

for  liis  taxed  costs  and  expenses  (cZ)  Daries  v.  Vernon,  G  Q.  B. 

in   reference   to   any  proceeding  443,  447. 

in  any  court  of  justice,  which  he  (e)   Wakefield    V.     Neidbon,    G 

has  beeo  employed  to  prosecute  C^.  B.  276;  Re  iZetce/Zen,  1891,  3 

or  defend,  upon  any  property,  of  Ch.  145. 

whatever  kind.  therel)y  recovered  (/)  Smith  v.  Chichester,  2  Dr. 

or  preserved  through  his  instru-  &  War.  393;  Blunden  v.  Desart, 

ruentalitv.         See     Stephens     v.  ib.  405  :  I'elly  v.  Wathen,  7  Hare, 

Weston,  3  B.  &  C.  535;  Bozon  v.  351 ;  1  De  Ct.  M.  &  (J.  16. 
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mortgagee  I'roiu  his  client,  for  charges  due  before  the 
date  of  the  sale  or  mortgage  (.y).  If,  however,  the 
solicitor  act,  in  a  mortgage  or  other  transaction  passing 
the  deeds,  for  Loth  parties,  he  will  lose  his  lien,  unless 
he  expressly  reserve  it  (h).  Again,  if  the  client  should 
be  a  trustee,  the  deeds  must  be  given  up  for  the  purposes 
of  the  trust  (i).  A  solicitor's  lien  upon  his  client's 
documents  will  not  avail  aofainst  the  right  of  a  third 
person  not  claiming  under  the  client  to  obtain  pro- 
duction of  the  documents  (k).  This  lien  extends  only  to 
charges  strictly  professional  (/),  and  to  documents  in 
the  possession  of  the  solicitor  in  his  professional 
character  (m) ;  but  it  has  been  held  that  such  lien  is 
assignable,  together  with  the  debt  and  documents,  to  a 
third  person  not  a  solicitor  (w).  A  mere  certificated 
conveyancer  has  no  general  lien  on  the  documents  in 
his  hands  (o).  Another  instance  of  lien  is  the  right  of  Vendor's  lien, 
one  who  has  sold  goods,  without  receiving  payment 
and  without  having  agreed  to  give  credit,  but  has 
not  delivered  them,  to  retain  possession  of  them  until 
payment  of  the  price  :  but  this  kind  of  lien  will  be  more 
conveniently  considered  in  connection  with  the  subject 
of  sale  (p). 

Lien,  then,  of  whatever  kind,  is  merely  a  right  to 
retain  the  ijossessloii  of  the  goods.  This  right  of  pos- 
session enables  the  person  who  has  been  in  possession 
by  virtue  of  the  lien  to  maintain  an  action  of  trover 

(f/)  See  Blunden  v.  Desart,  2  man  and  Underwood,  1891,  1  Vh. 

Dr.  &  War.  405,  420,  421,  425—  590. 

431 ;    Fdly  v.   Wathf7i,  1  Be  G.  (m)  Champeriiown  v.   Scott,   G 

M.  &  G.  IG,  23;  lie  Safety  Ex-  jMadd.  93;  22  R.  R.  248;  Balch 

2ylosiyes,  Ld.,  1904, 1  Ch.  220, 237.  v.  Sijmes,  T.  &  R.  87  ;  23  R.  R. 

(A)  Ee  Snell,  G  Ch.  D.  105 ;  Be  195. 

Mason  &  Taylor,  10  Ch.  D,  729;  (u)  Bull  v.  Faulhur,  2  De  G. 

Be  Lawrance,  1894,  1  Ch.  556.  &  S.  772 ;  Briscoe  v.  Briscoe,  1892, 

(i)  Baher     v.     Henderson,    4  3  Ch.  543. 

^im.  27.  (o)  Hollis  v.  Claridge,  4  Taunt. 

(Ic)  Be  Eaiohes,lS9S,2Ch.l.  807;    Steadman    v.   Eocldey,    15 

(I)  The  King  v.  Sanhey,  5  A.  M.  &  W.  533. 

&  E.  423  ;   Worrell  v.  Johnson,  2  ( »)  See  next  chapter. 
J.  &  W.  218;  i?e  Taylor,  Stile- 
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lost. 
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rent. 


for  the  goods  ((7);  l)ut  the  j?ro^cr///  in  the  goods  still 
remains  with  the  owner  ;  and  if  the  person  having  the 
lien  should  give  up  the  possession  of  the  goods,  his  lien 
will  be  lost  (r)  ;  the  owner's  property  in  them  will  draw 
to  it  the  right  of  possession,  and  enable  him  to  maintain 
an  action  of  trover  (s).  And  if  the  person  having  the 
lien  should  take  a  security  for  his  debt,  under  circum- 
stances showing  an  intention  to  abandon  his  lien,  his 
lien  would  on  that  account  be  lost  (t)  ;  and  in  this 
case  also  an  action  of  trover  may  l)e  maintained  by  the 
owner  of  the  goods,  liy  virtue  of  the  right  of  possession 
now  accrued  to  him  in  respect  of  his  property  (u). 
But  if  the  goods  be  wrongfully  taken  out  of  the 
possession  of  a  person  having  a  lien  thereon,  w^ithout 
his  consent,  the  owner  of  the  goods  cannot  maintain 
trover  for  them ;  because  in  such  a  case  the  owner 
has  not  the  right  to  the  immediate  possession  of  the 
goods  (x). 

When  goods  are  taken  under  a  distress  for  rent,  the 
property  in  the  goods  still  remains  in  the  owner,  until 
a  sale  is  made  pursuant  to  the  statute  (y)  by  which  a 
sale  is  authorized  (.:). 

In  all  the  above  cases  of  taking  or  finding  goods, 
liailment,  lien,  and  distress,  it  appears  clear,  therefore, 
that  the  property  in  the  goods  is  still  simply  vested  in 
one  party  only,  although  the  right  to  their  immediate 
possession  may  be  in  another  party,  and  the  actual 
possession  possibly  in  a  third. 

Co.,  1898,  1  Cb.  lot). 

(u)  IIeici>:oiiY.  Guthrie,  2  Xew 
Cas.  75(3,  759. 

(x)  Lord  V.  Price,  L.  R.  9  Ex.  54. 

(y)  Stat.  2  "\Vm.  &  Mary,  Sess. 
1,  e.  5,  s.  2. 

(z)  Ante,  p.  13;  Kinq  v.  E7i(f- 
land,  4  li.  &  S.  782;  'Moore  v. 
Singer  Manufacturing  Co.,  1904, 
1  K.  13.  820. 


(q)  Legg  v.  Enms.  6  31.  &  W. 
36;  see  iJramwell,  li.,  Li'rd  v. 
Price,  L.  R.  9  Ex.  54,  oO. 

(r)  Krwjer  v.  Wdcox,  Anib. 
252,  254. 

(«)  Sweet  V.  Pym,  1  East,  4  ;  5 
R.  R.  487. 

(<)  Coicell  V.  Simpson,  IG  Ves. 
275;  10  R.  R.  181  ;  Pe  Taylor, 
Stileman  and  Undencood,  1891. 
1  Ch.  590 ;  Pe  Dowjias,  Norinatt  & 
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CHAPTER   II. 

OF   THE   ALIENATION   OF   CHOSES   IN   POSSESSION. 

§  1.     Of  the  means  of   transfcrrinrj   the  OivnershiiJ   of 
Chattels. 

Choses  in  possession  have  always  been  freely  alienable 
from  one  person  to  another.  The  feudal  principles  of 
tenure,  which  in  ancient  times  opposed  the  alienation 
of  landed  estates,  had  no  application  to  chattels ; 
although,  as  we  shall  hereafter  see,  the  full  right  of 
testamentary  disposition  was  not  at  first  enjoyed  in 
respect  of  goods.  And  the  manner  in  which  the 
alienation  of  personal  chattels  is  effected  is  in  many 
respects  essentially  different  from  the  modes  of  con- 
veying real  estate.  In  ancient  times,  indeed,  there 
was  more  similarity  than  there  is  at  present.  Thus  by 
the  early  common  law  a  gift  of  goods  might  be .  made 
with  or  without  writing  or  deed,  but  was  invalid  unless 
completed  by  delivery  of  possession  (a).  Land  too  was 
transferable  at  common  law  by  feoffment,  or  the  gift  of 
a  freehold  estate  therein ;  this  might  well  have  been 
made  by  word  of  mouth,  but  was  void  without  livery 
of  seisin  (6).  The  Statute  of  Frauds  made  writing 
necessary  to  a  feoffment  (c) ;  and  now  the  chief  requi- 
site to  the  conveyance  of  land  is  a  deed((i?).  The 
alienation  of  goods  has  had  a  different  history.  In 
two  cases  the  transfer  of  chattels  is  still  regulated  by 
the  old  common  law  principles  ;  these  are  gift  and 
loan  for  consumption,  in  which  delivery  of  possession 

(a)  Bract,  fo.  10  b,  15    b,  38,  (6)  Williams,  E.  P.  144,  20th 

39  b ;  Britt.  liv.  ii.  ch.  2,  §  10 ;  ed. 

ch.  3,  §§  1,  15 ;  ch.  8,  §  11 ;  ch.  (c)  Ih.  153,  154,  20th  ed. 

9,  §  1  ;  Coc/trane  V.  Moore,  25  Q.  (d)  76.     143,    154,    201     491, 

B.  D.  57,  64—67.  20th  cd- 

W.P.P.  5 
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is  essential  to  pass  the  property.  But  in  modern 
law  the  property  in  chattels  may  be  well  assigned 
by  deed,  without  the  necessity  of  delivering  over  the 
possession  of  the  goods.  Property  in  chattels  is 
also  transferable  by  sale  in  a  manner  which  has  no 
parallel  amongst  the  methods  of  conveying  land(e). 
Each  of  these  modes  of  conveyance  deserves  a  separate 
notice. 

Gift.  1.  And  first,  personal  chattels  are  alienable   by   a 

mere  gift  of  them,  accompanied  by  delivery  of  posses- 
sion. For  this  purpose  no  deed  or  writing  is  required, 
nor  is  it  essential  that  there  should  be  a  considera- 
tion (/)  for  the  gift.  Thus,  if  I  give  a  horse  to  A.  B. 
and  at  the  same  time  deliver  it  into  his  possession, 
this  gift  is  complete  and  irrevocable,  and  the  property 
in  the  horse  is  thenceforward  vested  in  A.  B.  {g).  But 
if  I  purport  to  assign  the  horse,  and  yet  retain  posses- 
sion of  it,  the  gift,  though  made  ,  by  writing  (so  that  it 
be  not  a  deed),  is  absolutely  void  at  law  (A);  and 
equity  will  give  no  relief  to  the  donee  {i).  It  may, 
however,  be  observed,  that  if  the  donor  should  not 
attempt  to  part  with  the  subject  of  gift,  but  should 
declare  that  he  keeps  possession  of  it  in  tnist  for  the 
donee,  equity  will  seize  on  and  enforce  this  trust,  though 
voluntarily  created  {k). 

Transfer  of  Delivery  of  possession  being  essential  to  the  validity 

possession. 

(e)  As  to  the  early  law  of  sale  (?)  Antrobus  v.  Smith,  12  A'es. 

of  goods,  see  Glanv.  x.  14;  Bract.  39,  4»j;  8  E.  R.  278;  Edwardg  v. 

fo.  Gl  b,  62  a:  Y.  IJ.  49  Hen.  YI.  Jones,  1  My.  &  C'r.  226;  Dillon  v. 

(10   Edw.   lY.),   18,   pl.   23:    17  Coppin,  4  My.  &  Cr.  647.  071; 

Edw.  lY.  1,  pl.  2;  IS  Ed^-.  lY.  Richards  v.  Delhridge,  L.  R.  18 

21,  p!.  1 ;  Keilway,  77  b  ;  P.  &  M.  Eq.  1 1 ;  He  Breton's  Estate,  Breton 

Hist.  Eng.  Law,  ii.  205—208.  v.  Woollven,  17  Cb.  D.  416. 

(/)  Williams,  R.  P.  78,  2Uth  {h)  Ellison  v.   Ellison,  G  Yes. 

ed.  656  ;  G  R.  R.  19 :  Ex  parte  Dubost, 

(o)  2  Black.  Comm.  441.  18  Yes.  140,  150;  11  R.  R.  173; 

(h)  Irons  v.  Smallpiece,  2  B.  &  Vandtnherq  v.  Palmer,  4  K.  &  J. 

Aid.  551  ;  21  R.  R.  395;  Bournew  204  ;  Jones  v.  Loci;  L.  R.  1  Ch. 

Foshroohe,  18  C.   B.  X.  S.  515;  25;  see  Williams,  R.  P.  180,  20th 

Cochrane  v.  Moore,  25  Q.  B.  D.  57,  ed. ;  ante,  p.  26. 
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of  a  gift  of  chattels,  it  is  important  to  consider  by  what 
means  the  possession  of  goods  may  be  transferred. 
Now,  we  have  seen  that,  besides  an  actual  possession  of 
goods,  where  the  possessor  has  himself  the  exclusive 
control  of  them(/),  there  may  be  what  is  called  a 
constructive  possession  of  chattels.  This  arises  where 
goods  are  in  the  possession  of  a  bailee  under  a  simple 
bailment,  when  the  bailor  is  entitled  to  resume  posses- 
sion at  will,  and  either  the  Imilee  or  the  bailor  may 
maintain  trover  for  the  goods  (7?^).  In  such  cases  the 
possession  of  the  bailee  is  considered  to  be,  in  construc- 
tion of  law,  the  possession  of  the  bailor  (?i).  This  being 
so,  the  possession  of  goods  may  be  transferred  in  two 
ways.  The  first  is  by  the  possessor  handing  over  the 
actual  control  of  the  goods  to  another.  The  second  is 
Ijy  the  possessor  changing  the  character  of  his  posses- 
sion, without  any  change  in  the  actual  control  of  the 
goods.  This  may  occur  where  the  possession  of  an 
owner  is  changed  to  that  of  a  bailee  for  another,  and 
vice  versa,  and  wher"e  the  possession  of  a  bailee  for 
one  person  is  changed  to  that  of  bailee  for  another. 
Actual  delivery  of  possession  evidenced  by  a  change  Actual 
in  the  control  of  the  goods  seldom  presents  much  possessfon. 
difficulty.  If  a  friend  gives  me  a  book  in  his  library, 
and  I  at  once  take  it  to  my  own  home,  or  if  goods  be 
sent  to  a  warehouse  for  storage  in  my  name  and  at  my 
expense,  it  is  equally  clear  that  a  complete  transfer  of 
possession  is  effected.  There  may,  however,  be  an 
actual  delivery  of  possession  without  any  handling 
of  the  goods.  Thus,  if  goods  be  stored  under  lock  and 
key,  there  may  be  an  actual  delivery  of  possession  of 
them  by  the  delivery  of  the  key ;  for  when  the 
possessor  of  goods  hands  over  the  means  of  access 
to  them,  he  effectively  parts  with  their  control  (o). 

(l)  Ante,  p.  49.  (o)  Ward  v.  Skip,  1  Ves.  sen. 

(m)  Ante,  p.  55.  244  ;   Byall  v.   Bowles,  ih.  362 ; 

(n)  4  T.  E.  490  ;  7  T.  E.  12.  Ward    v.    Turner,    2    Ves.   sen. 

5—2 
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Constructive  delivery  of  possession  by  a  change  in  the 
character  of  a  possession,  which  is  otherwise  undis- 
turbed, lias  been  held  to  take  place  far  more  frequently 
in  cases  of  sale  than  of  gift.  Thus  it  is  settled  that, 
where  goods  sold  remain  under  the  actual  control  of 
the  seller,  the  buyer  may  nevertheless  receive  posses- 
sion of  the  goods  constructively,  if  the  seller  cease  to 
hold  them  as  owner,  and  keep  them  as  bailee  for  the 
buyer  (p).  But  there  is  not  any  reported  case  in  which 
this  doctrine  has  been  successfully  invoked  to  sustain 
a  gift.  It  is,  however,  submitted  that,  on  principle, 
the  delivery  of  possession  essential  to  the  validity  of  a 
gift  should  be  satisfied  by  a  constructive  as  well  as  by 
an  actual  delivery  of  possession.  The  difficulty,  in  the 
case  of  a  gift,  is  to  establish  an  irrevocable  change  of  the 
donor's  possession  from  that  of  owner  into  that  of  bailee 
f(jr  the  donee.  When  there  is  merely  a  verbal  gift 
coupled  with  a  voluntary  promise  to  hold  the  goods  for 
the  donee,  without  any  change  of  actual  control,  it 
seems  impossible  to  hold  that  the  donor  is  not  at  liberty 
to  change  his  mind  and  use  his  possession  for  his  own 
benefit  as  owner  (q).  But  if  there  were  a  voluntary 
gift  accompanied  with  a  contract  that  the  donor  should 
keep  the  goods  as  the  donee's  bailee  for  reward,  could 
it  be  maintained  that  there  was  not  an  irrevocable 
change  of  possession  on  the  donor's  part  ?  And  if  there 
was,  the  gift  would  appear  to  be  perfect  (r).  It  seems 
too  that  an  irrevocable  change  of  possession  might  be 

(  p)  Elmore  v.  Stone,  1  Taunt. 
458;  10  R.  R.  578;  Castle  v. 
Sicorder,  6  H.  &  N.  828 ;  Benjamin 
on  Sale,  135,  2nd  e.l. ;  218,  5th  ed. 

(5)  See  the  cases  cited,  ante,  p. 
60,  n.  (h) :  and  Re  Ridgicay,  15 
Q.  B.  D.  447. 

(r)  If  a  horse  were  given,  with 
an  agreement  that  the  donor 
should  keep  the  animal  for  the 
donee,  charging  for  his  standing 
and  keep,  surely  the  gift  would 
be  complete ;  see  Elmore  v.  Stone, 
1  Taunt.  458. 


443;  1  Dick.  172;  Gough  v. 
Ecirard,  2  H.  &  C.  1 ;  Hilton  v. 
Tncher,  39  Ch.  I).  GG9  ;  see  Pol- 
lock &  Wright  on  Possession,  tjl 
— 08.  In  such  cases  tlie  intent, 
with  which  the  key  is  handed 
over,  is  of  course  material.  Unless 
the  intention  were  tliat,  from 
the  moment  of  handing  over  the 
key,  the  goods  should  remain 
under  the  exclusive  control  of  the 
person  receiving  the  key,  posses- 
sion of  the  goods  would  not  appear 
to  be  eflfectively  delivered. 
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established,  where  a  donor  remaining  in  possession  of 
the  goods  given  has  nevertheless  assented  to  the 
exercise  by  the  donee  of  acts  of  ownership  over 
them  (s). 

When  goods  are  in  the  possession  of  a  bailee,  it  is  Gift  to  bailee 
held  that  there  may  be  a  valid  gift  of  them  from  the 
owner  to  the  bailee  by  mere  word  of  mouth,  express- 
ing an  intention  of  present  gift  (t),  coupled  with  that 
change  of  possession,  which  takes  place  when  tlie  bailee, 
wdth  the  donor's  consent,  ceases  to  hold  the  goods  as 
bailee  and  begins  to  hold  them  for  his  own  exclusive 
use  as  owner  (u).  A  gift  may  be  made  in  the  same  way 
from  the  owner  of  goods  to  a  finder  or  wrongful  taker, 
in  whose  possession  the  goods  remain  (x). 


When  goods  are  in  the  custody  of  a  simple  bailee,  Constructive 
such  as  a  wharfinger  or  carrier,  the  constructive  posses-  goods^a^fTin '^ 
sion  of  the  bailor  may  be  transferred  to  a  third  person  the  custody  of 
by  the  agreement  of  all  parties  that  the  goods  shall  be  bailee, 
held  for  the  transferee.     But  the  rule  is  that  there  can 
be  no  legal  delivery  of  the  goods  from  the  bailor  to  a 
third  person  without  the  assent  of  the  bailee ;  and  the 
constructive  possession  of  the  bailor  is  accordingly  not 
transferred  until  the  bailee  has  consented  to  hold  the 
goods  for  the  transferee  (y).    But  when  goods  are  at  sea, 


(s)  Take  the  case  of  a  sale  of 
the  goods  by  the  donee  (see  Chap- 
lin V.  Rogers,  1  East,  192 ;  6  K.  R. 
249),  or  of  bis  marking  timber 
witli  his  initials,  as  in  Stoveld  v. 
Hughes,  14  East,  308;  12  R.  R. 
0-13. 

(<)  Promise  of  future  gift  will 
not  do;  Shower  v.  Pilch,  4  Ex.  478. 

(m)  Winter  v.  Winter,  9  W.  R. 
747;  Kilpin  v.  Ratley,  1892,  1 
Q.  B.  582 ;  Caiji  v.  Moon,  1896, 
2  Q.  B.  283. 

(x)  Shepp.  Touch.  Preston's  ed. 
240,241. 

(y)  Zioinger  v.  Samuda,  7 
Taunt.  265  ;  18  R.  R.  476  ;  Lucas 


V.  Dorrien,  ib.  278  ;  Brijans  v.  Nix, 
4  M.  &  W.  775,  791 ;  Farina  v. 
Home,  16  M.  &  W.  118  ;  iWEwan  v. 
Smith,  2  H.  L.  C.  309 ;  stat.  56  & 
57  Vict.  c.  71,  s.  29,  sub-s.  3;  Re 
EamiHon,  Younq  A  Co.,  1!»05,  2 
K.  B.  772,  786,  789,  790. 

It  appears  from  these  authori- 
ties that,  at  common  law,  the 
bailor's  constructive  possession 
is  not  transferred  merely  by  his 
handing  over  an  order  for  delivery 
of  the  goods.  But,  as  we  shall 
presently  see,  this  rule  is  now 
modifled  by  the  Factors  Act, 
1889. 
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the  delivery  of  the  bill  of  lading,  after  its  indorsement, 
is  equivalent  to  delivery  of  the  goods  themselves ;  for 
it  is  not  possible  in  this  case  to  make  any  nearer 
approach  to  an  actual  delivery  (z).  It  seems,  on 
principle,  that  a  gift  of  goods  in  the  possession  of  a 
bailee  for  the  donor  will  be  complete  when  the  bailee 
agrees  to  hold  them  for  the  donee,  l)ut  not  before  ;  and 
that  a  gift  of  goods  at  sea  will  be  complete  on  delivery 
of  the  bill  of  lading  (a). 

Loan  for  _  2.  On  a  loan  for  consumption  (mutuum  in  Eoman 

law),  the  ownership  of  the  chattel  lent  passes  to  the 
borrower  on  delivery  to  him  of  possession  thereof  in 
pursuance  of  the  contract.  Thus,  if  I  borrow  a  bottle  of 
wine  to  drink  or  money  to  spend,  I  become  the  owner 
of  the  wine  or  coins  immediately  upon  delivery  of  the 
same  into  my  possession ;  when  the  lender  parts  with 
all  property  in  the  things  lent  and  has  nothing  but  the 
benefit  of  my  obligation  to  return  to  him  the  same 
quantity  of  wine  or  sum  of  money  (h). 

Alienation  3.  The  uext  method  of  alienating  chattels  personal 

by  dved.  ^g  ^y.  ([qq^[      j^  grant  of  chattels  personal  by  deed  is 

irrevocable  on  the  part  of  the  grantor,  though  made 
without  any  valuable  consideration,  and  at  once  trans- 
fers the  property  in  the  goods  to  the  grantee  (c).     For 

(z)  Benjamin    on     Sale,    673,  Uut  the  shipowner,  or  anj'  person 

2nd  ed. ;  845,  5th  ed. :  Barber  v.  standing  in  his  place,  is  justified 

Miyerstein,  L.  R.  4  H.  L.  317;  in  delivering  tho  goods  on  arrival 

Sanders  v.  Maclean,  11  Q.  B.  D.  to  the  holder  of  any  one  part  of  a 

327,  341;    Burdicl:  v.  Seicell,  10  hill  of  lading,  drawn  in  the  usual 

App.  Cas.  74,  82,  83,  95,  96.  form,  provided  that  the  delivery 

(a)  It  has  been  the  custom  to  be  made  in  good  faith  and  with- 
draw bills  of  lading  in  triplicate.  out  notice  or  knowledge  of  any 
The  property  in  goods  at  sea  assignment  of  another  part  of  the 
passes  to  tlie  person  to  whom  an  bill  of  lading;  Glyn,  Mills d:  Co. 
indorsement  and  delivery  of  any  v.  East  and  West  India  Dock  Co., 
one  part  of  a  bill  of  lading,  drawn  7  App.  Cas.  591. 
in  triplicate,  is  first  made  with  (&)  Bract.  f<>.  99  a,  102  b. ; 
intent  to  pass  the  property ;  I/.  Q.  R.  xi.  228. 
Barher  v.  Meyerstein,  L.  R."4  (c)  Y.  15.  7  Ed.  IV.,  f,i.  20, 
H.  L.  317  ;  Sawlers  v.  Maclean,  pi.  21  ;  3  Rej^  2t;  b.  27  a  :  2  :\[an. 
11    Q.  U.   ]).  327.  334.  33."i,  311.  A:    Gr.   691,   n. ;     Martindale    Y. 
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the  formality  of  a  deed  affords  indispiitable  evidence  of 
an  intention  of  gift  {d).  And  although  in  early  times 
every  gift  of  chattels,  made  with  or  without  deed,  was 
void  unless  perfected  by  delivery  of  possession  (e),  it 
was  afterwards  established,  that  a  gift  of  chattels  Ijy 
deed  is  complete  without  any  delivery  of  the  goods  (/). 
But  under  the  Bills  of  Sale  Act,  1878  {g),  an  abso- 
lute assignment  of  personal  chattels  by  deed,  not 
followed  by  delivery  of  possession  of  the  chattels  within 
seven  days  after,  must  be  attested  and  registered  in 
accordance  with  the  conditions  of  the  Act :  otherwise 
it  will  be  liable  to  become  void,  as  against  the  assignor's 
creditors,  with  regard  to  such  chattels  comprised  therein 
as  remain  in  the  assignor's  apparent  possession,  and  will 
also  be  liable  to  be  defeated  by  a  subsequent  absolute 
assignment  duly  registered  (h).  Assignments  of  chattels 
for  the  benefit  of  the  assignor's  creditors  or  by  way  of 
marriage  settlement  are,  however,  exempt  from  the 
provisions  of  this  Act  (i) ;  and  any  absolute  assignment 
of  chattels  by  deed  is  valid  as  between  assignor  and 
assignee,  though  not  registered  {h).  Assignments  of 
chattels  by  deed  made  by  way  of  security  for  the  pay- 
ment of  money  are  altogether  void  unless  made  and 
registered  in  accordance  with  the  Bills  of  Sale  Act  of 
1882  (0- 

4.  The  fourth  and  most  usual  mode  of  alienation  of  Sale, 
chattels  personal  is  by  sale.     It  is  here  that  the  contrast 

Booth,  3  1].  &  Ad.  498 ;  Carr  v.  the  amending  Act  of  1882,  stated 

Burdiss,  1  C.  M.  &  E.  443,  782,  in  Appendix  A. 

788;  1  0.  B.  381,  n. ;  Parke,  B.,  (li)  Tnrh  v.  Southern  Counties 

Flory  V.  Denyiy,  7  Ex.  583;    31  Deposit  Banl;  i'l  Ch.  B.  ill. 

Ch.  D.  286.  (0  Stat.  41  &  42  Vict.  c.  31 ,  s.  4. 

(d)  See  Bract,  to.  100  b ;  Shep.  (A")  Tuck  v.  Southern  Counties 
Touch,  by  Preston,  224 ;  Holmes  Deposit  Bank,  42  Ch.  D.  471  ; 
on  the  Cuuimou  Law,  272,  273.  Antoniadi  v.  Smith,  1901,  2  K.  B. 

(e)  Ante,  p.  65.  589 :  but  cf.  Uophins  v.  Gudgeon, 
(/)  Cochrane     v.     Moore,     25       1906,  1  K.  B.  690. 

Q.  B.  D.  57,  64—67,  73.  (0  Stat.  45  &  40  Vict.  c.  43, 

(g)  Stat.  41  &  42  Vict.  c.  31  ;       stated  in  Appendix  A. 
see  ss.  4,  8,  10,  11,  and  s.  10  of 
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Effect  of  a 
contract  for 
the  sale  of 
lands. 


Contract  for 
sale  of  goods 
transfers  the 
property. 


Sale  and 
agreement 
to  sell. 


presents  itself  most  stron,uIy  between  the  means 
to  be  employed  for  the  alienation  of  real  property  and 
chattels  personal.  "When  a  contract  has  been  entered 
into  for  the  sale  of  lands,  the  legal  estate  in  such  lands 
still  remains  vested  in  the  vendor;  and  it  is  not  trans- 
ferred to  the  vendee  until  the  vendor  shall  have  executed 
and  delivered  to  him  a  proper  deed  of  conveyance.  In 
equity,  it  is  true  that  the  lands  belong  to  the  purchaser 
from  the  moment  of  the  signature  of  the  contract ;  and 
from  the  same  moment  the  purchase-money  Vjelongs,  in 
equity,  to  the  vendor.  But  at  law  the  only  result  of 
the  signature  of  a  contract  for  the  sale  of  lands  is, 
that  each  party  acquires  a  right  to  sue  the  other  for 
pecuniary  damages,  in  case  such  contract  be  not  per- 
formed {m).  Not  so,  however,  the  case  of  a  contract  for 
the  sale  of  chattels  personal.  Such  a  contract  transfers 
the  legal  ownership  of  the  goods  sold  to  the  buyer, 
without  the  necessity  of  any  further  formality  :  although 
it  is  a  question  of  the  intention  of  the  parties  in  each 
particular  case,  whether  the  property  in  the  goods  shall 
so  pass  immediately  upon  the  formation  of  the  contract, 
or  subsequently,  upon  the  fulfilment  of  some  condition, 
which  by  the  terms  or  nature  of  the  contract  is  prece- 
dent to  the  transfer  of  the  ownership  of  the  goods  (w). 
The  law  as  to  the  sale  of  goods  has  been  partially  codi- 
fied l)y  the  Sale  of  Goods  Act,  1893  (o),  and  with  respect 
to  the  effect  of  a  contract  of  sale  in  passing  the  property 
in  the  goods  sold  is  now  contained  in  the  following 
provisions : — 

Sect.  1. — (1.)  A  contract  of  sale  of  goods  (/>)  is  a  contract 
whereby  the  seller  transfers  or  agrees  to  transfer  the  property 
in  goods  to  the  buyer  for  a  money  consideration,  called  the 
price.  There  may  be  a  contract  of  sale  between  one  part  owner 
and  another. 


(»n)  Williams,  V.  &  P.  i.  438 
sq.  ;  ii.  935.  946,  957. 

(/i)  ISenjamin  on  Sales,  227  sq., 
2nd  ed. ;  310,  5th  ed.,  stat.  5G  & 
57  Vict.  c.  71,  S3.  16,  17,  below. 


(o)  Rtat.  5G&  57  Vict.  c.  71. 

(jy)  In  tliis  act  '•ijnods"  in- 
clude all  chattels  personal  other 
than  things  in  action  and  money  ; 
sect.  62. 
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(2.)  A  contract  of  sale  may  be  absolute  or  conditional. 

(3.)  Where  under  a  contract  of  sale  the  property  in  the  goods 
is  transferred  from  the  seller  to  the  buyer  the  contract  is  called 
a  sale  ;  but  where  the  transfer  of  the  property  in  the  goods  is 
to  take  place  at  a  future  time  or  subject  to  some  condition 
thereafter  to  be  fulfilled  the  contract  is  called  an  agreement 
to  sell. 

(4.)  An  agreement  to  sell  becomes  a  sale  when  the  time  elapses 
or  the  conditions  are  fulfilled  subject  to  which  the  property  in 
the  goods  is  to  be  transferred. 

Sect.  16.  Where  there  is  a  contract  for  the  sale  of  unascer- 
tained goods  (f/)  no  property  in  the  goods  is  transferred  to  the 
buyer  unless  and  until  the  goods  are  ascertained. 

Sect.  17.  (1.)  Where  there  is  a  contract  for  the  sale  of 
specific  or  ascertained  goods  (r),  the  property  in  them  is  trans- 
ferred to  the  buyer  at  such  time  as  the  parties  to  the  contract 
intend  it  to  be  transferred,  (s) 

(2.)  For  the  purpose  of  ascertaining  the  intention  of  the 
parties  regard  shall  be  had  to  the  terms  of  the  contract,  the 
conduct  of  the  parties,  and  the  circumstances  of  the  case. 

Sect.  18.  Unless  a  different  intention  appears,  the  following 
are  rules  for  ascertaining  the  intention  of  the  parties  as  to  the 
time  at  which  the  property  in  the  goods  is  to  pass  to  the  buyer. 

Kule  1. — Where  there  is  an  unconditional  contract  for  the 
sale  of  specific  goods,  in  a  deliverable  state  (t),  the  property 
in  the  goods  passes  to  the  buyer  when  the  contract  is  made, 
and  it  is  immaterial  whether  the  time  of  payment  or  the 
time  of  delivery,  or  both,  be  postponed  («). 


(q)  As  of  an  article  to  be  manu- 
factured, or  of  a  certain  quantity 
of  goods  in  general  (e.g.  10  tons 
of  flax),  without  a  specitic  identi- 
fication of  tiiem.  See  Atlcinson 
V.  Bell,  8  B.  &  C.  277';  32  K.  R. 
382 ;  Wilkins  v.  Bromliead,  6 
Man.  &  Gr.  963;  Lee  v.  Griffin,  1 
B.  &  S.  272 ;  Busk  v.  Davies,  2 
M.  &  S.  397 :  15  E.  E.  288 ;  Shipley 
V.  Davis,  5  Taunt.  617. 

(r)  I.e.,  goods  identified  and 
agreed  upon  at  the  time  a  con- 
tract of  sale  is  made;  sect.  62. 

(«)  See  Varley  v.  WMpp,  1900, 
1  Q.  B.  513. 

(J.)  I.e.,  in  such  a  state  tliat 
the  buyer  would  under  tlie  con- 
tract be  bound  to  take  delivery 
of  them ;  sect.  62. 

(«)  Tins  rule  codifies  the 
modem  law  of  sale  laid  down  in 


Simmons  v.  Swift,  5  B.  &  C.  857, 
862;  29  R.  E.  438;  Tarling  v. 
Baxter,  6  B.  &  C.  360;  30  E.  E. 
355  ;  Dixon  v.  Yates,  5  B.  &  Ad. 
313,  340 ;  39  E.  E.  489  ;  Martin- 
dale  V.  Smith,  1  Q.  B.  389 ;  Gil- 
mour  V.  Supple,  11  Moo.  P.  C. 
551,  566;  Blackburn  on  Sale, 
196, 197;  265,  266,  2nd  ed. ;  Ben- 
jamin on  Sale,  227—234,  2nd  ed. ; 
310—314,  5th  ed.  It  was  for- 
merly considered  that  no  sale 
of  goods  passing  the  property 
therein  could  be  made  without 
payment  of  part  of  the  price, 
unless  the  goods  were  delivered 
to  tlie  purchaser,  or  something 
were  given  in  earnest  of  the  bar- 
gain, or  a  day  were  fixed  for 
delivery  of  the  goods  and  pay- 
ment ;  Shep.  Touch.  224 ;  Noy's 
Maxims,  pp.    87—89;    2   Black. 


Goods  must  be 
ascertained. 


Property 
passes  when 
intended  to 
pass. 


Eules  for 

ascertaining 

intention. 
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Rule  2.— Where  there  is  ca  contract  for  the  sale  of  specific 
goods  and  the  seller  is  bound  to  do  something  to  the  goods, 
for  the  purpose  of  putting  them  into  a  deliverable  state, 
the  property  does  not  pass  until  such  thing  be  done,  and 
the  buyer  has  notice  thereof. 
Rule  3. — Where  there  is  a  contract  for  the  sale  of  specific 
goods  in  a  deliverable  state,  but  the  seller  is  bound  to 
weigh,  measure,  test,  or  do  some  other  act  or  thing  with 
reference  to  the  goods  for  the  purpose  of  ascertaining  the 
price,  the  property  does  not  pass  until  such  act  or  thing  be 
done,  and  the  buyer  has  notice  thereof. 
Rule  4. — When  goods  are  delivered  to  the  buyer  on  approval 
or  "on  sale  or  return  "  or  other  similar  terms  the  property 
therein  passes  to  the  buyer  : — 
(a.)  When  he  signifies  his  approval  or  acceptance  to  the 
seller  or  does  any  other  act  adopting  the  trans- 
action (i') : 
(h.)  If  he  does  not  signify  his  approval  or  acceptance  to 
the  seller  but  retains  the  goods  without  giving 
notice  of  rejection,  then,  if  a  time  has  been  fixed 
for  the  return  of  the  goods,  on  the  expiration  of 
such  time,  and,  if  no  time  has  been  fixed,  on  the 
expiration  of  a  reasonable  time.    What  is  a  reason- 
able time  is  a  question  of  fact. 
Rule  5. — (1.)  Where  there  is  a  contract  for  the  sale  of  unascer- 
tained (iv)  or  future  goods  (x)  by  description,  and  goods  of 
that  description  and  in  a  deliverable  state  are  uncondition- 
ally appropriated  to  the  contract,  either  by  the  seller  with 
the  assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of 
the  seller,  the  proi^erty  in  the  goods  thereupon  passes  to  the 
buyer  (i/).    Such  assent  may  be  express  or  implied,  and  may 
be  given  either  before  or  after  the  appropriation  is  made  : 
(2.)  Where,  in  pursuance  of  the  contract,  the  seller  delivers 
the  goods  to  the  buyer  or  to  a  carrier  or  other  bailee  or 
custodier  (whether  named  by  the  buyer  or  not)  for  the 
purpose  of  transmission  to  the  buyer,  and  does  not  reserve 
the  right  of  disposal,  he  is  deemed  to  have  unconditionally 
appropriated  the  goods  to  the  contract. 
J!-7SI?of  °  ^^^*'  19-— Where  there  is  a  contract  for  the  sale  of  specific 

disposal.  goods  or  where  goods  arc  subsequently  appropriated  to  the 

Comm.  447,  448.     As  to  the  early  (a-)  7.e.,  goods  to  be  manufac- 

liiw  of  Side,  see  a7ite,  p.  GO,  n.  (e).  tured  or  acquired   by   the  seller 

((•)  As    pledging    tlie     goods,  after  tlie  making  of  the  contract 

Kirlhdm   v.   Atttuhorough,   1SU7,  of  sale  ;  sect.  5. 

1  Q.  a.  201  ;  cf.  Weimr  v.  Gill,  (y)  See  lieiil  v.  Macbeth.  1904. 

Iit05,  -2  K.  B.  172.  A.  <J.  223. 

(ic)  Sec  n.  (q),  p.  Ti\,  above. 
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contract,  the  seller  may,  by  the  terms  of  the  contract  or  appro- 
priation,  reserve  the  right  of  disposal  of  the  goods  until  certain 
conditions  are  fulfilled.  In  such  case,  notwithstanding  the 
delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee 
or  custodier  for  the  purpose  of  transmission  to  the  buyer,  the 
property  in  the  goods  does  not  pass  to  the  buyer  until  the 
conditions  imposed  by  the  seller  are  fulfilled. 

(2.)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  order  of  the  seller  or  his  agent,  the 
seller  is  prima  facie  deemed  to  reserve  the  right  of  disposal. 

(3.)  Where  the  seller  of  goods  draws  on  the  buyer  for  the 
price,  and  transmits  the  bill  of  exchange  and  bill  of  lading  to 
the  buyer  together  to  secure  acceptance  or  payment  of  the  bill 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if 
he  does  not  honour  the  bill  of  exchange,  and  if  he  wrongfully 
retains  the  bill  of  lading  the  property  in  the  goods  does  not  pass 
to  him  (z). 

The  provisions  above  stated  apply  to  sales  of  goods  Formation 
of  any  value.  But  the  rules  for  the  formation  of  a  valid  gale, 
contract  of  sale  (without  which  there  cannot  of  course 
be  any  transfer  of  ownership)  depend  upon  the  value 
of  the  goods.  Contracts  for  the  sale  of  goods  under  the 
value  of  10^.  are  governed  by  the  common  law  rules  for 
the  formation  of  contract  (a),  and  may  be  made  by  the 
mere  consent  of  the  parties  however  expressed,  whether 
in  writing,  by  word  of  mouth,  or  by  their  conduct  (h). 
But  in  order  to  establish  a  binding  contract  for  the  sale  Requisites  for 

t'llG  S(11g  of 

of  goods  of  the  value  of  107.  or  upwards,  the  require-  goods  of  the 
ments  of  the  4th  section  of  the  Sale   of  Goods  Act,  value  of  loz. 

.  or  upwards. 

1893  (c),  must  be  satisfied.  This  section  re-enacts, 
with  slight  alterations,  the  provisions  (d)  of  the  17th 
section  of  the  Statute  of  Frauds  (e),  as  amended  by 
Lord  Tenterden's  Act  (/),  and  runs  as  follows: — 

Sect.  4.— (1.)  A  contract  for  the  sale  of  any  goods  ((/)  of  the   Contract  of 

sale  for  lOl. 

(z)  See  Cahn  v.  PoclcetVs,  (tc,  (e)  Stat.  29  Car.  II.  c.  3.    In    and  upwards. 

Co.,  1899,  1  Q.  B.  643.  the  revised  edition  of  the  Statutes 

(a)  See  post.  Part  II.  eh.  II.  this  is  sect.  16. 

(6)  Stat.  56  &  57  Vict.  c.  71,  (/)  Stat.  9  Geo.  IV.  c.  14,  s.  7. 

8.  3.  (g)  See   ante,    p.   72,    n.    (p), 

(c)  Stat.  56  &  57  Vict.  c.  71.  Sect.  17  of  tlie  Statute  of  Frauds 

(d)  Repealed  by  sect.  60  of  the  spoke  of  '■  goods,  wares  and  nicr- 
Act  of  1893.  chandizes." 
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value  of  ten  pounds  or  upwards  shall  not  be  enforceable  by 
action  unless  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  contract,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  contract  be  made  and  signed  by 
the  party  to  be  charged  or  his  agent  in  that  behalf. 

(2.)  The  provisions  of  this  section  apply  to  every  such  con- 
tract, notwithstanding  that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  delivery,  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  delivery. 

(3 )  There  is  an  acceptance  of  goods  within  the  meaning  of 
this  section  when  the  buyer  does  any  act  in  relation  to  the  goods 
which  recognizes  a  pre-existing  contract  of  sale,  whether  there 
be  an  acceptance  in  performance  of  the  contract  or  not  (A)- 

(4.)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

The  17th  section  of  the  Statute  of  Frauds  has  been 
interpreted  by  a  vast  number  of  cases  decided  on  almost 
every  one  of  the  phrases  it  contains  (i) ;  and  these  cases 
of  course  remain  authorities  upon  the  construction  of 
the  4th  section  of  the  Sale  of  Goods  Act,  so  far  as  its 
provisions  repeat  the  previous  enactments.  The  chief 
difficulty  has  been  to  determine  the  exact  meaning  of 
receipt  within  the  acceptance  of  part  of  the  goods  and  actual  receipt  of 
the  same,  required  on  the  part  of  the  buyer,  and  to  ascer- 
tain in  each  particular  case  whether  such  acceptance  and 
actual  receipt  have  taken  place  or  not.  The  acceptance 
required,  as  to  which  an  authoritative  rule  is  now  sup- 
plied by  the  3rd  sub-section  of  the  present  enactment, 
is  not  necessarily  such  as  shall  preclude  the  purchaser 
from  afterwards  objecting  to  the  quality  of  the  goods  (h), 
and  it  may  l)e  prior  to  the  receipt  (/).  And  it  has  been 
hehl  that  to  inspect  and  reject  goods  as  not  equal  to 


What  is  an 
acceptance 
and  actual 


(//)  See  Taylor  v.  GreatEnstf.rn 
Tiailwcaj  Co..  1901,  1  K.  15.  774. 

(i)  See  IJcnjamin  on  Sales, 
r.k.  I.  I't.  II.  72  sq.  2nd  ed.; 
1  lit  fq.,  5th  ed. 

(7.)  Morton  v.  Tihhett,  15  Q.  P.. 
428  ;  BukIuII  v.  Whcder,  15  Q.  13. 
442;  Currie  v.  Amli-rson,  2  E.  & 


E.  592,  600;  Page  v.  Morgan,  In 
Q.  B.  D.  228.  See,  however, 
Hunt  V.  Hecht,  8  Exch.  814; 
Nichohon  v.  Bower,  1  E.  &  E.  72  ; 
Smith  V.  Hwhoii.  G  B.  &  S.  431. 

(i)  Cus'icl:  V.  Tiohinson,  1   B.  & 
S.  290. 
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sample  is  an  act  recognizing  a  pre-existing  contract  for 
sale,  and  is  therefore  evidence  of  the  acceptance  required 
by  the  statute  (ni).     Actual  receipt  seems,  according  to 
the  great  preponderance  of  authority,  to  mean  receipt  of 
the  possession  of  the  goods,  and  to  be  merely  correlative 
to  delivery  of  possession  on  the  part  of  the  vendor  (n). 
Tliere   must,  therefore,   be   an   actual   transfer   of  the 
article  sold,  or  some  part  thereof,  by  the  seller,  and  an 
actual  taking  possession    of  it  by  the  buyer  (o).     The 
possession  of  a  simple  bailee  is,  however,  as  we  have 
seen  (p),  constructively  the  possession  of  the  bailor.     If 
therefore  the  vendor  should  change  his  character  and 
become  the  bailee  of   the   purchaser,  there  may  be   a 
sufficient  actual  receipt  in  law  on  the  part  of  the  pur- 
chaser, although  the  goods  still  remain  in  the  possession 
of  the  vendor  (q).    So  if  any  part  of  the  goods  be  delivered 
to  an  agent  of  the  buyer,  or  to  a  carrier,  whether  named 
by  him  or  not,  this  is  a  sufficient  receipt  by  the  buyer 
himself  (r);    and   if  the  goods  should  be  in  the   pos- 
session of  a  warehouseman  or  wharfinger  at  the  time  of 
sale,  the  receipt  by  the  purchaser  of  a  delivery  order, 
provided  it  were  coupled  with  the  assent  of  the  bailee, 
would  be  a  sufficient  receipt  of  the  goods  within  the 
statute  (s).      The   wharfinger   holds   the   goods   as   the 
agent  of  the  vendor,  until  he  has  agreed  with  the  pur- 
chaser to  hold  for  him.     Then,  and  not  till  then,  the 
wharfinger  is  the  agent  or  bailee  of  the  purchaser,  and  the 
possession  of  such  wharfinger  is  that  of  the  purchaser ; 
and  then  only  is  there  a  constructive  delivery  to  him  (f). 

(m)  Abbott  V.   Wolsey,  1895,   2  &  E.  494, 498 ;  Benjamiu  on  Sales, 

Q.  B.  97.  135,  2nd  ed. ;  218,  5tli  rd.  ■  stat. 

(?i)  Benjamin    on    Sales,    140,  56  &  57  Vict.  c.  71,  s.  32,  sub-s.  1. 

2nd  ed. ;  222,  5th  cd.  (s)  Bentall  v.  Burn,  3  B.  it  C. 

(o)  Baldeijv.  Parker,  2  B.&C.  423;    27  K.  K.  391;    Fearson  v. 

37,  41 ;  26  II.  K.  260.  Dawson,  1  E.,  B.  &  E.  448.     See 

(  p)  Ante,  pp.  55,  67.  ante,  p.  69. 

(q)  Castle  v.   Sworder,  6  H.  &  (t)  Farina  v.   Home,   16  M.  & 

N.  828  ;    Benjamiu  on  Sales,  132,  W.  119,  123  ;  Benjamin  on  Sales, 

2nd  ed.;  216,  5th  ed.  132,  2nd  ed.;  216,  5th  ed. ;  stat. 

(r)  Dawes  v.  Peck,  8  T.  R.  330  ;  56  &  57  Vict.  c.  71,  s.  29,  sub-s.  3. 
4  R.  R.  675  ;  Hart  v.  Bush,  1  E.,  B. 
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The  rcquisi-         The  requisitions  of  the  statute,  it  will  be  oljservecl, 
the  statute        ''^'^  ^'^  tliG  alternative.     Either  the  buyer  must  accept 

arc  in  the         pj^^-t  ,jf  the  f'oods  sold,  and  actually  receive  the  same, 
nlttrnative.        ^     ,  °  ... 

or  he  must  give  something  m  earnest  or  in  part  pay- 
ment, or  some  note  or  memorandum  in  writing  must  be 
signed.  In  the  absence  of  the  two  former  alternatives, 
therefore,  sales  of  goods  of  the  value  of  10/,  or  more 
^lemoiandum  must  be  established  by  the  evidence  of  a  note  or  memo- 
randum in  writing  duly  signed  (it).  It  is  generally 
necessary,  in  order  to  satisfy  the  statute,  that  the  terms 
of  the  contract  should  so  appear  from  the  writing  as  to 
enable  the  Court  to  understand  wdiat  they  were.  But 
wliere  there  is  no  actual  agreement  as  to  price,  the 
price  need  not  appear  in  writing ;  for  the  law  implies  a 
promise  by  the  buyer  to  pay  a  reasonable  price  (»).  If, 
however,  a  price  be  orally  agreed  on,  it  must  be  shown 
in  writing  in  order  to  satisfy  the  statute  (y).  The  only 
signature  required  by  the  statute  is  that  of  the  party 
to  be  charged  or  liis  agent,  the  contract  thus  being 
enforceable  at  the  option  of  the  party  who  has  not 
signed  (2).  But  it  is  settled  that  the  memorandum 
must  show,  by  name  or  description,  who  is  the  party 
in  whose  favour  the  other  is  to  be  charged,  or  the 
contract  cannot  be  enforced  (a).  An  auctioneer  is  the 
agent  for  both  parties  at  a  public  sale  for  the  purpose 
of  signing  (5).  Brokers,  also,  as  a  general  rule,  are 
agents  for  both  parties  fur  the  same  purpose,  and  their 
signature  to  the  memorandum  or  note  of  the  agreement 
is  binding  on  both  principals,  if  the  memorandum  be 

(h)  See  Lee  v.  Crljjin,  1  B.  &  (x)  Staf.  56  &  57  Vict,  c,  71, 

S.  272;    Wilkinson  v.  Erans,  L.  s.  8. 

E.  1  C.  P.  407;    Vandenhenjli  v.  (j/)    Benjamin   on   Sales,   184, 

Spooner,  L.  E.  1  Ex.  ol6;  Lucas  2Dded. ;  2G4,  5th  ed. 

V.  Dixon,  22  Q.  B.  D.  857.     An  (z)    lb.    188,    2nd    ed. ;    269, 

agreement,  letter  or  memorandum  5th  ed. 

made  for  or  relating  to  the  sale  (a)  lb.  1G9,  171,  2nd  ed. ;  248, 

of  any  goods,  wares  or  merchan-  249,  5th  ed. 

dise,  is  exempt   from  all   stamp  (b)  lb.  201,  2nd  ed. ;  28->,  5th 

duty ;  stat.  54  &  55  Yict.  c.  39,  ed. 
First  Schedule,  tit.  Agreement. 
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otherwise  sufficieut  under  the  statute  (e).  S(j  that  au 
entry  of  a  sale  in  a  broker's  book,  signed  Ijy  him,  may 
be  sufficient  evidence  of  the  contract  (d),  and  so  may  a 
broker's  bought  and  sold  notes,  or  either  of  them,  pro- 
vided there  be  no  variance  between  them  (e).  But  one 
of  the  contracting  parties  to  a  sale  cannot  be  the  agent 
for  the  other  for  the  purpose  of  signing  a  memorandum 
of  the  liargain  (/).  When  a  contract  for  the  sale  of 
goods  is  made  valid  solely  by  a  memorandum  in  writing 
under  the  Sale  of  Goods  Act,  the  memorandum  must  be 
attested  and  registered  in  accordance  with  the  Bills  of 
Sale  Act,  1878  (g),  in  order  to  give  it  complete  validity 
with  regard  to  goods  remaining  in  the  seller's  apparent 
possession,  as  against  his  creditors  and  subsequent 
assignees  (h) :  but  this  is  not  necessary  in  the  case  of 
transfers  of  goods  in  the  ordinary  course  of  business  of 
any  trade  or  calling  (^).  And  contracts  for  the  sale 
of  goods,  which  are  complete  and  valid  without  the 
aid  of  writing,  are  not  affected  by  the  provisions  of  the 
Bills  of  Sale  Act  (Z;). 

Contracts  made  for  the  sale  of  goods  worth  lOZ.  or  Effect  of  nou- 

more  without  complying  with  the  conditions  of  the  4th  ^Th  condf- 

section  of  the  Sale  of  Goods  Act  (/)  are  not  void,  but  tions  of  sect.  4 

only  unenforceable  (m).     And  where  such  contracts  are  Goods  Act. 

(f)  lb.  203  sq.,  2nd  ed.  ;    283,  Appendix  A. 

28i,  5th  ed.  (/<)  Be  Roberts,  35  Cb.  D.  19(3  ; 

(fZ)    Thompson   v.   Gardiner,  1  Hopkins  v.  Gndnron,  190G,  1  K.  B. 

C  P.  D.  777.  (J!)(). 

(e)  Goom  v.  Afliilo,  6  B.  &  C.  (/)  Stat.  41  &  42  Vict.  c.  31, 

117;  30  R.  R.  2G2  ;  SievewrigM  v.  s.  4. 

Archibald,  17  Q.  B.  115;  Parton  (k)  North  Central  Waqgon  Co. 
V.  Crofts,  16  C.  B.  N.  S.  11 ;  TJwmp-  v.  Manchester,  Sheffield  and  Lin- 
son  V.  Gardiner,  1  0.  P.  D.  777 ;  cohishire  By.  Co.,  35  Ch.  D.  191 ; 
see  Benjamin  on  1-^ale.s,  205—224,  13  App.  Cas.  554 ;  Bamsay  \. 
2nd  ed.;  285—297,  5th  ed.  ;  Manjrett,  1894,  2  Q.  B.  18. 
Blackbnrn  on  Sale,  ch.  v.  pp.  {I)  Ante,  p.  75. 
78  sq.,  2nd  ed.  (m)  See  Leronx  v.  Broion,   12 

(/)  Farebrother  v.  Simmons,  5  C.  B.  801;  Bailey  v.  Sweeting,  9 

B.  &  Aid.  333 ;  24  R.  R.  399 ;  Shar-  C.  B.  N.  S.  843,  859  ;  3[addison 

man  v.  Brandt,  L.  R.  6  Q.  B.  720.  v.  Alden^on,  8  App.  Cas.  467,  488 ; 

(;/)  Stat.  41  &  42  Vict.  c.  31  ;  Britain  v.  Rossiter,  11  Q.  B.  D. 

see  ss.  4,  8,  10,  and  s.  10  of  the  123,  127;  Taylor  v.  Great  Eastern 

amending  Act  of  1882,  stated  in  By.  Co.,  1901,  1  K.  B.  774. 
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of  a  nature  to  pass  the  property  in  the  goods  sold  (n),  it 
seems  that  they  will  confer  on  the  buyer  a  voidable 
title  to  the  goods  (o).  The  construction  of  the  4th 
section  in  this  respect  is  important  with  reference  to 
section  23  of  the  same  Act  enacting  that,  when  the 
seller  of  goods  has  a  voidable  title  thereto,  but  his  title 
has  not  been  avoided  at  the  time  of  sale,  the  buyer 
acquires  a  good  title  to  the  goods,  provided  he  buys 
them  in  good  faith  and  witliout  notice  of  the  seller's 
defect  in  title  (^j*).  For  example,  if  specific  chattels 
worth  10/,  be  sold  by  word  of  mouth,  without  delivery 
of  possession,  part  payment  or  earnest,  the  buyer  would 
appear  to  acquire  the  ownership  of  them  until  the  con- 
tract be  avoided.  And  under  the  23rd  section  a  resale 
of  the  goods  by  the  buyer  in  the  meantime  to  a  second 
purchaser  buying  in  good  faith  and  without  notice  of 
the  defect  in  title  would  deprive  the  original  seller 
of  the  ownership,  which  would  otherwise  re-vest  in  him 
on  the  avoidance  of  the  contract. 


When  the 
agreement  is 
not  to  be 
performed 
within  a  year. 


If  the  agreement  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  then,  how- 
ever small  be  the  value  of  the  goods,  no  action  can  be 
brought  upon  it,  unless  the  agreement,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.  This  is 
another  provision  of  the  Statute  of  Frauds  (q),  and  will 
be  hereafter  noticed  more  particularly. 


Possession  of 
goods  sold. 


Although  the  property  in  goods  sold  may  pass,  as  we 
have  seen  (r),  from  the  seller  to  the  buyer,  immediately 


(?i)  See  ante,  pp.  72 — 75. 

(o)  See  Load  v.  Cireen,  15  IM.  & 
W.  216,  221;  White  v.  Ganhn, 
10  C.  B.  919;  Vease  v.  Gloahec, 
L.  R.  1  P.  C.  219,  229,  230; 
Clouqh  V.  L.  &  N.  W.  By.  Co., 
L.  R.  7  Ex.  26,  34  s^. ;  Eugill  v. 


Maslcer,  22  Q.  B.  D.  364  ;  Taylor 
V.  Great  Eastern  By.  Co.,  1901,  1 
K.  B.  774. 

{p)  t>ee  ante,  p.  24,  n.  (m). 

Iq)  29  Car.  II.  c.  3,  s.  4. 

(;•)  Ante,  pp.  72,  73. 
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upon  the  formation  of  a  valid  contract  for  sale,  yet  the 

possession   of  the   goods   of  course  remains  with  the 

vendor  until  he  deliver  them,  which  he  is  bound  to  do 

when  the  purchaser  is  ready  to  pay  the  price,  but  not 

before,  unless  otherwise  agreed  (s).     And  if  the  whole  Vendor's  lien. 

of  the  price  be  not  duly  paid  or  tendered,  then,  where 

the  goods  have  been  sold  without  any  stipulation  as  to 

credit,  or  where  the  goods  have  been  sold  on  credit,  but 

the  term  of  credit   has  expired,  or  where   the   buyer 

becomes  insolvent  (t),  the  seller  remaining  in  possession 

of   the  goods  has  a  lien  upon  them ;    that  is  to  say, 

notwithstanding  that  the  iiropcrty   in    the  goods   may 

have  passed  to  the  buyer,  the  seller  is  entitled  to  retain 

possession  of  them  until  payment  or  tender  of  the  whole 

of  the  price  {u).     And  where  the  property  in  the  goods 

has  not  passed  to  the  buyer,  the  seller  has  a  right  of 

withholding  delivery  similar  to  and  co-extensive  with 

his  right  of  lien  {x).   Formerly,  the  seller's  lien  remained 

so  long  as  he  retained  actual  or  constructive  (y)  possession 

of  the   goods,  notwithstanding  that   he   had   given  an 

order  upon  the  warehousemen  or  other  actual  custodians 

of  the  goods,  authorizing  them  to  deliver  the  goods  to 

the    purchaser   or   his   assigns  (2) :    although   where    a 

seller  had  handed  over  to  the  buyer    warrants  which 

authorized  the  delivery  of  the  goods  to  the  bearer  only, 

and  were  taken  to  represent  the  goods  by  the  usage  of 

trade,  the  seller  was  prevented  from  setting  up  his  lien 


(x)  liawson  y.  Johnston,  1  East,  (as  to  which,  see  post,  Pt.  II.  Ch. 

203;    6  R.   E.   252;    Bloxam   v.  IV.)  or  not:  stat.  5G  &  57  Vict. 

Santhrs,  4  B.  &  C.  941 ;  28  R.  R.  c.  71,  s.  62  (3). 

519;  Stat.  56  &   57  Vict.  c.  71,  (m)  Stat.  56  &  57  Vict.  c.  71, 

ss.  27,  28,  39  (2).  ss.  38,  39,  41. 

(0  A  person  is  deemed  to  be  (a;)  Sect.  39  (2). 

insolvent  within  the  meaning,'  of  (</)  Ante,  pp.  5b,  67. 

the  Sale  of  Goods  Act,  1893,  who  (z)  Bixon  v.  Yates,  5  B.  &  Ad. 

either  has  ceased  to  pay  his  debts  313 ;  M'Ewaii  v.  Smith,  2  H.  L.  C. 

in  the  ordinary  course   of  busi-  309 ;  Griffiths  v.  Ferry,  1  E.  &  E. 

ness,  or  cannot  pay  his  debts  as  680 ;  Grice  v.  Eichardson,  3  App. 

they  become  due,  whether  he  has  Cas.   319  ;   see  ante,  p.    69   and 

committed  an  act  of  bankruptcy  n.  (y). 

W.P.P.  6 
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Vendor's  licii 
may  be  de- 
feated under 

Factors  Act. 


Disposition 
of  goods  by 
buyer  in 
possession 
vol  id  under 
Factors  Act. 


against  the  liolder  of  the  warrant  («).  But  in  this 
respect  the  law  has  been  altered ;  and  under  the  Factors 
Act,  1889,  and  the  Sale  of  Goods  Act,  1893,  if  the 
vendor  hand  over  to  tlie  Ijuyer  any  delivery  order  or 
other  document  of  title  (b)  to  the  goods,  and  the  latter 
transfer  the  same  to  a  person  who  takes  it  in  good  faith 
and  for  valuable  consideration,  the  vendor's  lien  will  be 
defeated  or  postponed,  according  as  the  last-mentioned 
transfer  were  made  l)y  way  of  sale,  or  by  way  of  pledge 
or  other  disposition  for  value  (c).  When  the  goods  are 
once  delivered  by  the  vendor  out  of  his  own  actual  or 
constructive  possession,  his  lien  is  gone  (d) :  for  lien  in 
law  is,  as  we  have  seen  (e),  merely  a  right  to  retain 
possession,  and  not  to  recover  it  when  given  up.  But 
the  vendor  may  exercise  his  right  of  lien,  notwithstanding 
that  he  is  in  possession  of  the  goods  as  agent  or  bailee 
or  custodian  for  the  buyer  (/).  Under  the  Factors  Act, 
1889,  and  the  Sale  of  Goods  Act,  1893  ((/),  where  a 
person  having  bought  or  agreed  to  luiy  goods,  obtains 
with  the  consent  of  the  seller  possession  of  the  goods 
or  of  the  documents  of  title  thereto  (h),  the  latter  is  liable 
to  be  deprived  of  his  lien  or  other  right  in  respect  of  the 
goods  by  the  delivery  or  transfer  over  of  such  goods 
or  documents  for  valualjle  consideration  to  any  person 


(«)  Merchant  Baiiking  Co.  of 
London  v.  Phoenix  Bessemer  Steel 
Co.,  5  C'h.  D.  205. 

(h)  Including:  any  bill  of  ladintr, 
dock  Avarrant.  warehouse-keeper's 
certificate,  and  warrant  or  order 
for  the  delivery  of  goods,  and 
any  other  document  used  in  the 
ordinary  course  of  Inisiness  as 
proof  of  the  possession  or  control 
of  goods,  or  authorizing  or  pur- 
porting to  authorize,  either  by 
indorsement  or  by  delivery,  tlic 
possessor  of  the  document  to 
transfer  or  receive  the  goods 
thereby  represented  ;i  stat.  52  & 
53  Vict.  c.  45,  s.  1  (4).  Such 
docmnents  are  excepted  from  the 
provisions   of  the   Bills  of  Sale 


Acts,  1878  and  1882  ;  stats.  41  & 
42  Vict.  c.  31,  s.  4  ;  45  &  46  Vict, 
c.  43,  s.  4 ;  see  Be  Hamilton, 
Young  <t-  Co.,  1905,  2  K.  li.  772. 

(c)  Stat.  52  &  53  Vict.  c.  45, 
s.  10,  replacing  40  &  41  Vict, 
c.  39,  s.  5 ;  5G  &  57  Vict.  c.  71, 
ss.  47,  G2. 

(d)  Stat.  56  &  57  Vict.  c.  71, 
s.  43. 

(e)  Ante,  pp.  59.  63. 

(/)  Stat.  56  &  57  Vict.  c.  71, 
s.  41  (2);  see  attte,  p.  77. 

((/)  Stats.  52  &  53  Vict.  c.  45, 
s.  9,  see  ss.  2  (1),  5;  56  &  57 
Vict.  c.  71,  8.  25  (2);  an(<, -p.  22, 
n.  (e). 

(//)  See  Nicholson  v.  Harper, 
1895,  2  Cii.  415. 
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receiving  tlie  same  in  good  faith  and  without  notice  of 

the  seller's  lieu  or  right.     It  appears  that  one,  who  has 

agreed  to  sell  goods  without  parting  with  his  property 

in  them  (i),  may  lose  his  property  in  the  goods  in  this 

manner,  if  he  allow  the  buyer  to  obtain  possession  of 

them  or  of  the  documents  of  title  to  them  (k).     It  will 

be  observed  that  the  above  provisions  of  the  Factors  and 

Sale  of  Goods  Acts  considerably  modify  the  effect  of  the 

common  law  rule  that,  where  goods  are  in  the  possession 

of  a  simple  bailee,  the  bailor's  constructive  possession 

is  not  transferred  merely  by  handing  over  a  delivery 

order,  without  the  assent  of  the  bailee  (/).     As  we  have  Disposition 

seen  (7?i),  under  the  same  Acts,  when  a  buyer  of  goods  geife^in 

allows  the  vendor  to  remain  in  possession  of  them,  or  of  possession 

the  documents  of  title  (n)  to  them,  he  runs  the  risk  of  Factors  Act. 

having  his  title  to  the  goods  displaced  by  the  delivery 

or  transfer  for  value  of  the  goods  or  documents  by  the 

seller  to  any  person  receiving  the  same  in  good  faith 

and  without  notice  of  the  sale. 

In  certain  circumstances,  the  vendor  of  goods  has 
a  right  to  resume  their  possession,  with  which  he  had 
previously  parted  under  a  contract  for  sale.  This  right  Stoppage  in 
is  called  the  right  of  stoppage  in  transitu  ;  and  it  occurs 
when  goods  are  consigned  entirely  or  partly  (o)  on  credit 
from  one  person  to  another,  and  the  consignee  becomes 
insolvent  {p)  before  the  goods  arrive.  In  this  event  the 
consignor  {q)  has  a  right  to  direct  the  captain  of  the 
ship,  or  other  carrier,  to  deliver  the  goods  to  himself 

(0  Ante,  pp.  72—75.  ante,  p.  75). 

{k)  Lee  v.  Butler,  1893,  2  Q.  B.  {I)  Ante,  p.  69,  ii.  (y). 

SlSj^vhere  possession  of  furniture  (m)  Hee  ante,  p.  22,  n.  (e). 

was  given  under  a  hire-purchase  (n)  Stats.  52  &  53  Vict.  c.  45, 

agreement  (cf.  Uelbij  v.  Maitheios,  s.  8  ;  56  &  57  Vict.  c.  71,  s.  25  (1)  ; 

1895,  A.  C.  471) ;  Cahn  v.  Pockett's,  see  s.  48  (2). 

&c.,  Co.,  1899,  1  Q.  B.  643,  where  (o)  Ho>himi  v.  Lmj,  7  T.  R.  440  ; 

the  seller  sent  the  buyer  a  bill  of  4  II.  R.  483. 

lading   accompanied  by    a  draft  (p)  See  ante,  p.  81,  n.  (t). 

for  the  price,  and  the  buyer  in-  (g)  See   stat.    56    &   57    Vict, 

dorsed   over   the   bill   of    lading  c.'71,  s.  38  (2);  Bird  v.  Brown, 

M'ithout  accepting  the  draft  (see  4  Ex.  786. 

G-2 
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or  his  agent  instead  of  to  the  consignee,  who  lias  thus 
I'irst  allowed  become  unable  to  pay  for  them  (r).  The  right  of  stoppage 
in  trandtn  was  first  allowed  and  enforced  only  by  the 
Court  of  Chancery,  which  in  the  exercise  of  its  equitable 
jurisdiction,  considered  that,  in  the  circumstances 
above  mentioned,  it  was  very  allowable  in  equity  for  the 
consignor  to  get  his  goods  again  into  his  own  hands  (s). 
But  the  right  was  subsequently  acknowledged  and 
enforced  by  the  courts  of  law.  As  this  right  was 
originally  of  equitaljle  origin,  it  cannot  be  expected  to 
depend  on  strictly  legal  principles  ;  and  the  doctrines  of 
law  on  this  particular  subject  are  in  fact  unlike  its  usual 
doctrines  on  other  matters.  Thus  it  is  at  variance  with 
the  general  principles  of  law  that  a  man  should  be 
allowed  to  transfer  to  another  a  right  which  he  has  not, 
or  that  a  second  purchaser  should  stand  in  a  better 
position  than  his  vendor  {t) ;  but  at  common  law  the 
consignee  of  goods  may,  by  indorsing  the  bill  of  lading 
to  a  hond  fide  indorsee,  defeat  the  consignor's  right  to 
stop  in  transitu  (u).  And  now,  under  the  Factors  Act, 
1889  (o)),  and  the  Sale  of  Goods  Act,  1893  (y),  where 
amj  document  of  title  {z)  to  goods  has  been  lawfully 
transferred  to  any  person  as  buyer  or  owner  of  the 
goods,   and   that   person   transfers   the  document  to  a 

(r)  The    law    of   stoppage   in  money  does  not  absolutely  defeat 

transitu  is  now  regulated  by  the  tlie  consignor's  right  to  stop  the 

Sale   of  Goods   Act,    18D3.   stat.  goods   in    transitu.     Ii>    such    a 

50  &  57  Vict.  c.  71,  ss.  39,  44 — 48.  c.ise,  if  tlie  consignor  ttop    the 

(s)   Wiseman   v.    Vandepidt,    2  goods,  the  amount  due  to  the  in- 

Veru.  203  ;  Sneew  Frefcot,!  Aik.  dorsee   upon   his   security    must 

245.  first   be   satisfied ;    but,    subject 

(<)  Dixon  V.  Yatei>,  5  B.  el"  Ad.  thereto,   the   consignor    will    be 

339  ;  see  ante,  pp.  22,  2:>.  entitled  to  the  goods,  or  the  pro- 

(«)  Lichharrow  v.  Mason,  2  T.  ceeds  of  sale  of  the  goods,  for  his 

K.  G3;  1  II.    Bl.    357;    1   Smith,  own  benefit;    Re   Wctzinthus,   5 

L.  C;  1  R.  K.  425;    Jenkyns  v.  B.k  X<\.8\1  \  Spnldiiujw.  Rudinq, 

Ushorne,  7  Man.  &  Gr.  G78,  G99 ;  6  Bcav.  37G ;    Kemp  v.  Falk,  7 

Rogt^v.  The  Comptoir  d'  Enrompte  App.  Cas.  573. 

de  'Paris,  I..  If.  2  P.  C.  393.     See  (x)  Stat.  52  &  53  Vict.  c.  45, 

Ej-  parte  GoJding,  Davis  <(•    Co..  8.    10,   replacing   40   &  41   Vict. 

Limited,  Re   Knight,  13  Ch.  D.  c.  39,  s.  5. 

628.     The  indor.stracnt  and    dc-  (y)  Stat.  5G  &   57  Vict.  c.  71, 

livery  of  a  bill  of  lading  by  way  s.  47. 

of  security    for    an    adivance    of  (2)  Ante,  it.  S2,n.  (h). 
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person  who  takes  it  iu  good  faith  and  for  valuable  con- 
.sideration,  then,  if  such  last-mentioned  transfer  was  by 
way  of  sale,  the  unpaid  seller's  right  of  stoppage  in 
transitu  is  defeated,  and  if  such  last-mentioned  transfer 
was  by  way  of  pledge  or  other  disposition  for  value,  the 
unpaid  seller's  right  of  stoppage  in  transitu  can  only 
be  exercised  subject  to  the  rights  of  the  transferee. 
And  under  other  provisions  of  the  same  Acts  already 
noticed  (a),  the  seller's  right  of  stoppage  in  transitu 
may  be  lost  or  postponed,  if  the  buyer  obtain  with  his 
consent  possession  of  the  bill  of  lading  or  other  docu- 
ment of  title  to  the  goods,  and  deliver  or  transfer  over 
the  same  for  value  to  any  other  person  receiving  them 
in  good  faith  and  without  notice  of  the  seller's  right ; 
notwithstanding  that  the  circumstances  in  which  the 
buyer  obtained  possession  of  the  document  did  not 
amount  to  a  complete  law^ful  transfer  thereof  to  him  («). 
A  delivery  of  goods  to  a  carrier,  whether  named  by  the 
buyer  or  not,  is  deemed,  jprimd  facie,  to  be  a  delivery  of 
the  goods  to  the  buyer  (h),  and  divests  the  seller's  lien 
for  unpaid  purchase-money,  unless  he  reserve  the  right 
of  disposal  of  the  goods  (c).  But  until  the  transit  is 
completely  ended,  or  the  goods  come  to  the  actual 
possession  of  the  buyer  or  his  agent  {d),  the  seller's 
right  to  stop  them  in  transitu  may  still  be  exercised  in 
the  event  of  the  buyer's  insolvency  (e),  unless  such 
right  be  defeated,  as  we  have  said,  by  a  hona  fide 
transfer  of  the  bill  of  lading,  or  other  document  of 
title  (/).  Thus,  although  by  the  sale  of  the  goods  the 
property  in  them,  involving  the  risk  of  their  loss  (g), 
may  have  passed  to  the  purchaser,  and  although  the 
possession  of  them  have  been  delivered  to  a  carrier 
named  by  him,  still  such  possession  may  be  resumed 

(a)  Ante,  pp.  82,  83.      Calm   v.  (c)  Sect.  43. 

I'oclietVf,  &c.,  Co.,   1899,  1   Q.  B.  (d)  See  sect.  45. 

043.  (e)  Sect.  44. 

(6)  Stat.  56  .V-  57  Viet.  c.  71,  (/)  Sect.  47. 

s.  32(1).  (</)  See  sect.  20. 
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l.)y  the  vendor  during  the  jinu-ney,  in  the  event  of  the 
insolvency  of  the  vendee.  As  this  right  is  a  departure 
from  legal  principles  on  the  vendor's  behalf,  it  is  allowed 
only  in  case  the  buyer  becomes  insolvent  (h).  When 
possession  of  goods  has  been  resumed  by  the  vendor 
under  his  right  of  stoppage  m  transitu,  he  is  restored 
to  the  lien  for  the  unpaid  purchase-money  which  he  had 
before  he  parted  with  such  possession  (i). 

Ke-sale  by  If  tlic  whole  of  the  price  of  goods  Ijc  not  duly  paid 

scllerofgoods.  or  tendered,  the  seller,  besides  the  above-mentioned 
rights  of  lien,  withholding  delivery  and  stoppage  in 
transitu  (k),  has  a  right  of  re-sale  as  limited  by  the 
Sale  of  Goods  Act  (/).  That  is  to  say,  wdiere  the  goods 
are  of  a  perishable  nature,  or  where  the  unpaid  seller 
gives  notice  to  the  buyer  of  his  intention  to  re-sell, 
and  the  buyer  does  not  within  a  reasonable  time  pay  or 
tender  the  price,  the  seller  may  re-sell  the  goods,  and 
recover  from  the  original  buyer  damages  for  any  loss 
occasioned  by  his  lu-each  of  contract  (m).  Where  an 
unpaid  seller,  who  has  exercised  his  right  of  lien  or 
retention  or  stoppage  in  transitu,  re-sells  the  goods,  the 
buyer  acquires  a  good  title  thereto  as  against  the  original 
buyer  (?i).  But  the  original  contract  of  sale  is  not 
rescinded  by  the  mere  exercise  by  an  unpaid  seller  of 
his  right  of  lien  or  retention  or  stoppage  in  transitu  (o)  ; 
nor,  it  is  submitted,  by  a  re-sale  under  the  seller's  power 
of  re-sale  implied  by  law  (p).  For  it  is  thought  that 
the  power  of  re- sale  so  given  to  the  vender  by  the  Sale 
of  Goods  Act  is  merely  to  realize  the  price,  and  resembles 
the  right  of  a  pawnee  of  goods  with  a  power  of  sale  (q). 

(h)  See  aide,  p.  81,  n.  (t).  (n)  Sect.  48  (2). 

(0  Sect.    44;      Benjamin  an          (o)  Sect.  48  (1). 

Sales,  723—725,  2nd   ed. ;    92G,  (p)  Benjamin  on    Sales,    GoS, 

5th  ed.  2ud  ed. ;  see  pp.  934  sq.,  9r)2  sq.. 

(h)  Ante,  pp.  HI .  83.  5tli  ed. 

(0  Stat.  5G  .^-  57  Vict.  c.   71,  (q)  J6..  644,  645,  655,  2nd  ed.  ; 

ss.  38,  :i9.  see  pp.  952.  961,  5th  ed. :  ante.  p. 

(in)  Sect.  48  (:i).  54,  n.  (/). 
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If,  therefore,  the  goods  be  so  re-sold  for  more  than  the 
original  price,  it  is  thought  that  the  original  buyer  will 
be  entitled  to  the  surplus  (r).  But  where  the  seller 
expresslij  reserves  a  right  of  re-sale  in  case  the  buyer 
should  make  default,  and  on  the  buyer  making  default, 
re-sells  the  goods,  the  original  contract  of  sale  is  thereby 
rescinded,  though  without  prejudice  to  any  claim  the 
seller  may  have  for  damages  (,s).  In  this  case,  therefore, 
the  original  buyer  has  no  claim  to  any  profit  on  the 
re-sale,  for  the  ownership  of  the  goods  only  passed  to 
him  conditionally,  and  on  exercise  of  the  right  of  re-sale 
reserved,  his  title  to  the  goods  was  avoided  (/;).  As, 
however,  a  sale  reserving  an  express  right  of  re-sale 
gives  the  purchaser  a  voidable  title  to  the  goods,  a 
re-sale  by  him  before  his  title  is  avoided  to  a  second 
purchaser  buying  in  good  faith  without  notice  of  the 
defect  in  title,  would  appear  to  deprive  the  original 
seller,  or  the  purchaser  from  him,  of  the  ownership 
which  would  otherwise  vest  in  one  of  them  upon  exer- 
cise of  the  seller's  right  of  re-sale  (w).  The  exercise 
of  the  seller's  right  of  re-sale,  whether  it  be  implied 
by  law  or  expressly  reserved,  is  further  subject  to  the 
above-mentioned  provisions  of  the  Factors  and  Sale  of 
Goods  Acts  as  to  dispositions  by  buyers  and  sellers  who 
are  in  possession  of  the  goods  sold,  or  the  documents  of 
title  thereto  (x). 

There  is  one  case  in  which  the  property  in  goods  Satisfaction 

passes  from  one  person  to  another  by  payment  of  their  ^r  the  valuo 

value  without  any  actual  sale.     On  satisfaction  of  a  ^^  S°o/?^  i". 
■^  _  .an  action  tor 

judgment  obtained  in  an  action  of  trespass,  detinue  or   wrongful 
trover  (jj)   for   the   value    of    goods  wrongfully    taken,  ^f  ^^^^^ '°" 

(r)  Benjamin    on    Sales,    048  Benjamin    on    Sales,    Goij,    654, 

2ncl  ed. ;  see  pp.  952,  953,  5th  ed.  2nd  ed. ;    see   pp.   944  «g.,  960, 

(s)  Stat.  50  &  57  Vict.  c.  71,  5th  ed. 
s.  48  (4).  (m)  Sect.  2:!,  ante,  p.  80. 

(0  Lamond  v.  Davall,  9  Q.  B.         (x)  Ante,  pp.  22,  n.  (e),  82,  83. 
1030;  Sug.  V.  k  P.  39,  14th  ed. ;         iy)  Ante,  pp.  12.  15,  10. 
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dcLaiued  or  converted,  as  damages,  the  property  in  the 
goods  hecame  completely  vested  in  the  defendant  ("). 
If  therefore,  in  any  action  for  the  wrongful  deprivation 
of  goods  nnder  the  present  practice  (a),  the  value  of  the 
goods  be  assessed  as  damages  (J),  the  defendant,  on 
payment  of  the  amount  of  the  damages,  but  not  before, 
will  be  entitled  to  retain  the  goods  in  respect  of  which 
the  action  is  brought ;  and  the  complete  ownership  of 
them  will  vest  in  him  accordingly. 

:\lortgage  Goods  may  be  the  object  of  a  mortgage,  as  well  as  of 

°^°  ^'  an  absolute  conveyance  or  sale.     A  mortgage  of  goods 

is  analogous  to  a  mortgage  of  land  (c)  ;  and  has  usually 
taken  the  form  of  an  assignment  of  specified  chattels 
by  deed  to  a  person  advancing  money  as  a  loan,  with  a 
proviso  for  redemption  of  the  mortgaged  goods  on  repay- 
ment of  the  money  lent  with  interest  at  a  specified 
time ;  and  it  has  been  usual  further  to  provide  that  the 
mortgagor  shall  retain  possession  of  the  goods  until 
default  shall  be  made  in  payment,  in  which  case  the 
mortgagee  shall  be  at  liberty  to  take  possession  of  the 
goods  and  sell  them  (d).  Under  such  a  deed  the  pro- 
perty in  the  mortgaged  chattels  passed  at  once  to  the 
mortgagee  (e),  the  mortgagor  retaining  only  their  posses- 
sion according  to  the  terms  of  the  deed,  nntil  he  should 
make   default    in  payment  (/),  with  a  legal  riglit  to 

(z)  Cooper  V.  Shepherd,  3  C.  B.  oOO ;  Hiort  v.  London  and  North 

2G6,  272  ;  Brinsmeadw  Harrison,  Western  By.  Co.,  4:  Ex.  D.  188. 

L.   R.   (5   C.  P.   581 ;    Ex    parte  (c)  See  Williams,  R.  P.  530  sq., 

Drahe,  Re  Ware,  5  Vh.  D.  80tJ.  20th  eel. 

(rt)  Ante,  pp.  20,  51.  (d)  See   Jamian's    Conveyauc- 

(6)  The  measure  of    damages  ing,  v.  244.  vi.  277,  IJrd  ed.  by 

in  suoli  actions  is  generally  the  Sweet;    Davidsim,    Prec.    Conv. 

value  of   the   goods,   unless   the  vol.  ii.  pt.   ii.   pp.    093   sq.,  099, 

plaintiflf    sliould    have   sustained  1133,  3rd  ed. ;    141  sg.,  140,593, 

any  special  damage  tlirough  the  4th  ed. 

loss  of  the  goods  :    see  Bodley  v.  (e)  Aide,   p.  70 ;    Gale  v.  Bur- 

Iteynolds,  8  Q.  B.  779  ;  France  v.  nell,  7  Q.  B.  850. 

Gnudet,  I>.  R.  0  Q.  B.  199;   Mul-  (/)  The  proviso  entitling  the 

liuir  v.   Florence,  3  Q.  B.  U.  484,  mortgagor   to   possession   of   the 

490 :  Johnson  v.  Lancashire  ami  goods  until  default  gave  him  for 

Vorkshire  By.  Co.,  3  C.  1'.  D.  499,  the  time  the  exclusive  right  to 
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redeem  the  goods  by  payment  within  the  exact  time 
specified.  If  the  mortgagor  made  default  in  payment, 
the  mortgagee  became  entitled  according  to  the  terms 
of  the  deed  to  take  possession  of  the  goods.  If  he  did 
so,  the  mortgagor,  having  parted  with  the  ownership  as 
well  as  the  possession  of  the  goods,  had  no  legal  remedy 
to  recover  them,  in  case  he  were  afterwards  enabled  to 
pay  what  was  due  from  him  {g).  In  equity,  however,  he 
would  have  been  admitted  to  redeem  the  goods,  notwith- 
standing that  the  appointed  time  for  payment  of  his 
debt  were  past  {h).  But  he  would,  of  course,  have  been 
bound  by  any  sale  of  the  goods  duly  made  by  the  mort- 
gagee in  accordance  with  the  deed  (i) ;  and  in  case  of 
such  a  sale  would  only  have  been  entitled,  even  in  equity, 
to  any  surplus  realized  by  the  mortgagee  beyond  his 
debt  and  costs.  Although  mortgages  of  chattels  have  Bill  of  sale, 
been  usually  made  by  deed  of  assignment  (generally 
called  a  bill  of  sale),  a  mortgage  of  goods  may  be  made, 
at  common  law,  without  deed,  i'or  a  mortgage  of 
chattels  is  but  a  conditional  sale  of  them  ;  and  the  pro- 
perty in  goods  may  pass  to  a  purchaser  of  them  under 
a  conditional  as  well  as  an  absolute  sale  {k)  ;  and  there 
is  no  necessity  at  common  law  for  any  condition  or  pro- 
viso for  redemption  respecting  personal  chattels  to  l)e 

their  possession,    and    therefore  C.  B.  N.  S.  443 ;    Johnson  v.  Dij)- 

disabled     the     mortgagee     from  rose,  1898,  1  Q.  B.  512. 

bringing    trover    for    the    goods  (/«)  Ryal  v.  Roberts,  Barn.  Ch. 

against  a  stranger  until  after  the  38;    Kemp  v.   Westhrooh,  1    Yes. 

mortgagor  had  made  default  in  sen.    278 ;     Johnson  v.    Diprose, 

payment:    Bradley   v.   Copley.    1  1893,  1  Q.  B.  512. 

C.  B.    GS5 ;    Brierley  \.  Kendall,  (i)  Ex  farte  Official  Receiver, 

17   Q.  B.  937;    ajite,  p.   51.     In  .Be  Morritt,  18  Q.  B.  D.  222,  232 

this  respect  a  mortgage  of  goods  ■ — 23G. 

difters   from  a  mere  pledge,   in  (/;)  Ante,  pp.  72,  73  and  n.  («)• 

which  the  property  in  the  goods  Tlie   provisions    of   the   Sale   of 

remains   with   the  pledgor;    and  Goods  Act,  1893,  relating  to  cun- 

tlie  pledgee,  thougli  he  may  have  tracts   of  sale,  do  not.  however, 

power  to  sell  them,  obtains  pos-  apply  to  any  transaction  in  the 

session  only,  the  right  to  retain  form  of  a  contract  for  sale  which 

which  enables  him  to    maintain  is  intended  to  operate  by  way  of 

trover  for  them  against  all  per-  mortgage,  pledge,  charge,  or  other 

sons,  while  the  pledge  continues ;  security:  stat.  50  v*t  57  Vict.  c.  71, 

ante,  pp.  54  — 5G.  s.  Gl  (4). 
{(])  See  Maugham  v.  Sharpe,  17 
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made  l)y  deed  ;  it  may  ^vell  be  made  by  parol  (/).  At  the 
present  time,  however,  all  written  instruments  creating 
mortgages  of  goods  are  required  to  be  executed  in  con- 
formity to  the  conditions  ot  the  Bills  of  Sale  Acts,  1878 
r.ili  of  Siilo  and  1882  (m).  For  by  the  latter  statute,  all  bills  of  sale 
^'d'iss'^^  of  personal  chattels  given  by  way  of  security  for  the 
payment  of  money  are  absolutely  void,  unless  duly  made 
and  registered  in  accordance  with  the  forms  thereby 
required  (w).  The  same  Act  also  makes  void  all  such 
bills  of  sale  given  in  consideration  of  any  sum  under 
thirty  pounds  (o).  But,  although  these  Acts  make  void 
(with  some  exceptions)  (j)),  informal  documents  giving 
a  right  to  take  possession  of  goods  as  security  for  a 
debt  (q),  they  do  not  apply  to  documents  accompanying 
transactions  in  which  the  possession  of  goods  is  actually 
transferred  as  security  for  a  debt,  as  in  the  case  of  a 
pledge  (r).  And  sales  (s)  and  mortgages,  which  operate 
as  complete  assurances  of  the  property  in  goods  and  are 
valid  and  perfect  without  the  aid  of  writing,  are  not 
affected  by  the  provisions  of  the  Acts  (t).  The  main 
provisions  of  the  Bills  of  Sale  Acts  are  stated  in  the 
Appendix  (u),  t(j  which  the  reader  is  referred  for  more 
particular  information  concerning  them.  They  are 
important,  but  exceedingly  complicated,  and  difficult  to 
understand.  As  we  shall  presently  see,  mortgages  of 
goods,   which    remain   in    the   mortgagor's   possession, 

(I)  Litt.  s.  305  ;  Reei-es  v.  Cap-  (r)  Ex     parte     Huhhard,     Re 

jjer,  f)  BiDg.  N.  C.  13G ;  T/tomson  Eardwicl:,    17    Q.    B.    D.    090; 

V.  rettitt,  10  Q.  B.  101;  Flory   v.  Hilton  v.  Tticker,  89  Ch.  D.  609; 

Denny,!  Kx.  581.  Morris   v.   Delobhel   Flipo,  1892, 

(m)  ytats.  41  &  42  Vict.  c.  V,l ;  2  C'li.  352  ;  Charlesworth  v.  Mills, 

45  &  40  Vict.  c.  4:!.  1892,  A.  C.  231, 

(n)  i^tat.  45  &  40  Vict.  c.  43,  (.«)  Ante,  p.  79. 

es.  8,9;  i?««esv.  i?ees,  17  Q.B.  D.  (t)  Neiclove  v.  Shrewsbury,  21 

408.  Q.   B.   I).   41  ;    see   Re    Watson, 

(o)  Sect.  12.  Jl'x    parte    Official    Receiver,    25 

(p)  See  sect.  4  of  the  Act  of  Q.  B.  D.  27;    Beclcett  v.   Tower 

1878,  Stat.  41   &  42  Vict.  c.  31,  Assets   Co.,   1891,  1    Q.  B.  638; 

stated   in    Appendix   (.\),  j)ost ;  London   and    Yorkshire  Bank   v. 

Re  inanilton,  Yaiing  A- Co.,  ldi):>.  White,    11    Time3    L.    E.    570; 

2  K.  B.  381.  772.  post.  p.  92.  Maas  v.  I'-pper,  1905,  A.  C.  102. 

(q)   Ex      part'      Parsons,     Re  (u)  Apjiendix  (A),  post. 
Toionsend,  10  Q.  B.  D.  .■i:!2. 
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order  or  disposition  in  his  trade  or  business,  are  ]ial)le 
to  be  avoided  in  the  event  of  liis  ])ankruptcy,  though 
duly  made  and  registered  under  the  Bills  of  Sale  Acts, 

A  few  Words  may  be  added  with  respect  to  the  Transfer  in 
transfer  in  equity  of  property  in  chattels.  This  takes  pronerty^in 
place  either  by  the  creation  by  one,  who  is  both  legal  chattels. 
and  beneficial  owner  of  chattels,  of  a  trust  in  favour  of 
another,  or  by  the  assignment  by  one,  for  whom  chattels 
are  held  in  trust,  of  his  equitable  interest  therein.  As 
we  have  seen  (x),  a  trust  of  chattels  may  be  well 
declared  by  word  of  mouth,  and  is  valid,  without  any 
transfer  of  possession,  though  not  made  for  valuable 
consideration.  In  other  respects  the  creation  of  trusts 
of  chattels  is  governed  by  the  same  rules  as  in  the  case 
of  land  (if).  Thus  equity  will  not  lend  its  aid  to  perfect 
or  uphold  an  incomplete  transfer  of  the  legal  ownership 
of  chattels  intended  as  a  gift  (z).  And  trusts  may  be 
implied  from  the  acts  of  parties  as  well  as  expressly 
declared.  For  instance,  when  particular  chattels  become 
subject  to  a  contract  to  transfer  them  made  ]jy  their 
owner  and  capable  of  specific  enforcement,  a  trust  will 
be  implied  in  favour  of  the  intended  transferee,  and  the 
equitable  ownership  of  the  goods  will  pass  to  him 
accordingly  (a).  With  regard  to  the  transfer  of  the 
equitable  ownership  of  chattels  by  one,  on  trust  for 
whom  they  are  held,  the  Statute  of  Frauds  requires  all 
assignments  or  grants  of  any  trust  or  confidence  to  be 
in  writing  signed  by  the  assignor,  or  by  will  (b) ;  and 
makes  no  mention  of  any  exception  in  the  case  of 
chattels  (c).  All  written  declarations  of  trust  of  chattels 
made  without  transfer,  and  all  written  agreements, 
by  which  a  right  in  equity  to  any  personal  chattels  is 

(a;)  Ante,  pp.  26,  GO.  tague,  lie  O'Brien,  1  Ch.  D.  554 ; 

(v)  See  AViUiams.   R.   P.  17'.>,  'post,  p.  92. 

2<»th  ed.  (h)  Stat.  21)  Car.  II.  c.  3,  s.  'J. 

(z)  RichanU       v.      Delhriihje,  (cj  See   PoHoek    on    Contracf 

I..  B.  18  Eq.  II.  -219,  7th  ed. ;  Lewin  ou  Trusts. 

(ft)  See   Burn    v.    Carndho,   i  573,  Cth  ed. ;  8G9,  IltUed. 
3Iy.  &  Cr.  G'JO;  J'.'x  parte  Man- 
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conferred,  are  now  subject  Lo  tlic  provisions  of  the  Bills 
of  Sale  Acts,  1878  and  1882,  unless  made  for  the  benefit 
of  creditors  generally  or  by  way  of  marriage  settlement. 
They  must  therefore  be  duly  attested  and  registered 
under  the  Act  of  1878,  if  intended  to  operate  as  an 
absolute  equitable  transfer  of  the  chattels,  or  else  they 
will  be  liable  to  be  avoided,  as  against  the  creditors 
of  the  transferring  party,  with  respect  to  any  chattels 
which  remain  in  his  apparent  possession,  for  more  than 
seven  days  after  their  execution ;  and  if  made  by  way 
of  security  for  the  payment  of  money,  they  must  be  duly 
made  and  registered  in  accordance  with  the  forms 
required  by  the  Act  of  1882,  or  else  they  will  be 
absolutely  void((^).  As  we  have  seen(e),  transfers  of 
goods  in  the  ordinary  course  of  business  of  any  trade 
or  calling  are  excepted  from  the  provisions  of  the  Bills 
of  Sale  Acts ;  and  so  are  delivery  orders  and  similar 
documents  of  title  to  goods,  including  any  documents 
used  in  the  ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods  (/). 


A  grant  can- 
not be  made 
of  that  in 
which  a  man 
has  no  actual 
or  potential 
property. 


Although  the  property  in  personal  chattels  may  be 
freely  aliened,  it  is  impossible  for  a  man  to  make  a  valid 
grant  in  law  of  that  in  which  he  has  no  actual  or 
potential  property,  but  which  he  only  expects  to  have. 
A  person  who  has  an  interest  in  land  may  grant  all  the 
fruit  which  may  grow  upon  it  hereafter  (jj).  So  a  grant 
of  the  next  year's  wool  of  all  the  sheep  which  a  man 
now  has  is  valid,  because  he  has  a  potential  property  in 
such  wool  (/i).  But  a  grant  of  the  wool  of  all  the  sheep 
■which  a  man  ever  shall  have  is  void(i).     And  in  the 


(d)  8ce  stats.  41  &  42  Vict. 
c.  31,  ss.  4,  8,  10,  11;  45  &  46 
Vict.  c.  4.3,  S8.  3,  4,  8—10  ;  stated 
in  Appendix  (A),  post. 

(e)  Ante,  p.  79 ;  see  Appenilix 
(A),  post. 

(/)  See  lie  Uamilton,  Younri& 
Co.,  190."i,  2  K.  13.  381,  772. 


(g)  Grantham  v.  Ucudey,  Hob. 
132;  Fetch  v.  Tnlin,  I.")  M.  &  W. 
110;  see  also  Clements  v.  Mnttheics, 
11  Q.  B.  D.  808:  cf.  Williams, 
R.  P.  OS  and  n.  (I).  20th  ed. 

(/«)  Per  Pollock,  C.  IJ..  ].", 
M.  &  W.  lit;. 

(/)  Com.  Dig.  tit.  Grant  (D). 
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same  manner  the  assignment  of  a  man's  stock-in-trade 
passes  the  i^ropertu,  or  legal  ownership,  in  such  articles 
only  as  are  his  at  the  time  he  executes  such  assignment, 
and  does  not  pass  the  property  in  any  other  articles 
which  he  may  afterwards  purchase  {j) ;  not  even  if  the 
instrument  of  assignment  should  purport  to  convey  all 
goods  which  should  at  any  time  thereafter  be  in  or  upon 
his  dwelling-house  (Ar).  But  a  man  may  contract  to  Contract  to 
transfer  the  property  in  chattels,  which  may  afterwards  acquired  '^'' 
come  to  belong  to  him ;  and,  if  the  contract  be  made  for  chattels, 
valuable  consideration  and  the  chattels  be  sufficiently 
identified,  he  may  be  compelled,  under  the  equitable 
jurisdiction  of  the  court  to  enforce  the  specific  per- 
formance of  contracts,  to  transfer  his  ownership  in  such 
chattels,  when  he  shall  have  acquired  them  {I).  And 
any  instrument  purporting  to  assign  chattels  to  be 
afterwards  acquired  can  only  take  effect  as  a  contract 
to  transfer  the  legal  ownership  in  such  chattels,  when 
they  shall  have  been  acquired  {m).  But  in  consequence 
of  the  doctrine  of  equity  treating  as  actually  accom- 
plished what  is  agreed  to  be  done  (to),  when  any  chattels 

(,/)  Tapfield    v.     Hillman,     (J  be   charf;ed  with  a  debt,  is  not 

Man.  &  Gr.   24.5;  S.  C.  <i  Scott,  void:    He   Count  D'Epineuil,  20 

N.  R.  9(;7.  Ch.  D.  758 ;   see  riU  Ch.  1).  352, 

(/i)  LuMi  V.  Thornton,  1  C.  B.  357;     13    App.    Cas.    530,    531, 

379;    Gale   v.   Burnell,  7    Q.  B.  535.      But   a   contract   made   in 

850;    Belrling   v.  Read,   11   Jur.  consideration  of  marriage  by  an 

N.    S.    51c7 ;     3    H.   &   C.   955 ;  intended  husband  to  convey  all 

ColJyer  v.  Isaacs,  19  Ch.  D.  342  ;  the  personal  property,  to  which 

Joseph  V.  Lyons,  15  Q.  B.  D.  280  ;  lie  might  afterwards  become  en- 

Hallas  V.  liohinson,  ib.  288.  titled,   upon    the    trusts   of   the 

(I)  Holroyd     v.    Marshall,    10  marriage     settlement    has    been 

H.  L,  C.  191;    Broion  v.   Bate-  held  to  be  a  valid  contract :  ieioi's 

man,  L.  R.   2  C.  P.  272;  Blulce  v.  Madochs,  8  Yes.  150;  17  Ves. 

V.  Izard,  1(1  W.  \\.  108  ;  Clements  48  ;  7  II.  R.  10  ;  Hardy  v.  Green. 

v.   Matthews,  11   Q.  B.   D.  808;  12Beav.  182;  Fyfex.  Arhuthnot, 

Joseph  V.  Lyons,  15  Q.  B.  D.  280  ;  1  De  G.  &  J.  401) ;  Be  Turcan,  40 

Re   Clarke,   35   Ch.   D.  109  ;    3G  Cii.  D.  5  ;  Re  Rets,  nhi  supra. 
Ch.    D.    348 ;    Tailby  v.    Oficial  (m)  Hotrotjd    v.    Marshall,    10 

Receirer,  13  App.  Cas.    523 ;  Re  H.  L.  C.  191 ;  Collyer  v.   Isaacs, 

Reis,  1904,  2  K.  B.  7(;9,  affirmed  19  Ch.  D.  .•M2;  Joseph  v.  Lyons, 

nom.    Clough    v.    Samuel,    1905,  15  Q.  B.  D.  280  ;    stat.  50  &  57 

A.    C.    442.     It    is    a    question  Vict.  c.  71,  s.  5;  Re  Ellenborouijh, 

whether  a  contract,  that  all  the  1903,  1  Ch.  (597. 
personal  property  which  a  man  (?i)  See   Williams,  R.  P.   183, 

may    afterwards    acquire    shall  20tli  ed. 
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bucoiuc  subject  to  a  contract  to  assign  tliem,  wliich  is 
capal)le  of  being  specifically  enforced,  the  equitable 
interest  therein  passes  to  the  intended  assignee  so  soon 
as  the  intending  assignor  has  acquired  the  legal  owner- 
si  lip  of  them  (o).  For  du'ectly  tlie  intending  assignor 
comes  to  be  the  legal  owner  of  any  such  chattels  as  he 
has  contracted  to  assign,  a  trust  is  imposed  upon  him  by 
the  rules  of  equity  in  favour  of  the  intended  assignee. 
Thenceforward  the  former  is  in  the  position  of  a  trustee, 
holding  his  legal  rights  for  the  benefit  of  the  latter. 
The  latter  will  not,  however,  be  invested  with  the  legal 
ownership  of  such  chattels,  until  it  be  transferred  to  him 
by  delivery  of  possession,  or  other  effectual  means  (  p). 
The  Bills  of  Sale  Act  of  1882  now  makes  void  (with 
certain  specified  exceptions),  except  as  against  the 
grantor,  all  written  assignments,  made  by  way  of  security 
for  the  payment  of  money,  of  any  tangible  goods,  of 
which  tlie  grantor  is  not  the  true  owner  at  the  time  (q). 


(o)  Langlon  v.  Eortniu  1  Hare, 
549;  Holroyd  v.  Marslialh  10 
H.  L.  C.  191  ;  Broivnv.  Bateman, 
L.  K.  -2  C.  P.  272:  Blahe  v. 
hard,  1(5  W.  R.  108:  Clements 
V.  3Iatthews,  11  Q.  B.  D.  808; 
Tailby  v.  Official  Receiver,  l-> 
App.  Caa.  s'l'i). 

(p)  See  Jjunn  v.  Thornton,  1 
C.  Ji.  379  :  Clements  v.  Matthews, 
11  Q.  B.  D.  SOS ;  Joseph  v.  Lyon><, 
15  Q.  B.  D.  280;  Ilallas  v. 
Bnhiiison,  ib.  288.  Thus  under  a 
mortgaf,'e  of  chattels  to  be  after- 
wards acquired,  coupled  with  a 
licence  to  seize  them,  the  property 
in  such  chattels  is  fompletely 
transferred  upon  actual  seizure 
thereof  in  jmrsuauce  of  the 
licence :  Congreve  v.  Ereits,  10 
Ex.  298;  Carr  v.  Acramnn,  11 
Ex.  5G8 ;  Uopf  v.  Tlayley,  5 
E.  &  B.  8:!0;  AUatt  v.  Carr,  G 
^\.  R.  578;  ChideV  v.  Gals- 
worthy, G  C.  B.  N.  8.  471 ;  Beere 
V.  Whitmore,  4  De  G.  J.  &  S.  1. 
Under  contracts  assi.iruini;  chat- 
tels, which  shall  afterwards  come 
into  the  assignee's  possession,  the 


legal  ownership  of  the  chattels 
passes  as  soon  as  they  are  de- 
livered into  such  possession: 
Beeres  v.  Barlow,  12  Q.  B.  D.  4:}G ; 
Morris  v.  DeJohhel  Flipo,  1892, 
2  Ch.  i}o2.  As  we  have  seen 
{ante,  pp.  73 — 75),  on  a  contract 
for  the  absolute  sale  of  chattels 
to  be  afterwards  acquired  or 
manufactured  by  the  buyer,  the 
property  passes,  as  a  rule,  when 
goods  of  the  description  sold  are 
iinconditionally  appropriated  to 
the  contract  with  the  assent  of 
both  parties.  But  in  this  last 
case,  unless  the  contract  be  for 
the  sale  of  some  specific  chattel 
to  be  afterwards  acquired  by  the 
seller,  no  equitable  interest  will 
pass  to  the  buyer  upon  the  mere 
acquisition  by  the  seller  of  goods 
of  the  description  sold ;  for  the 
court  will  not  enforce  the  specific 
performance  of  a  contract  for  the 
sale  of  goods,  unless  they  be  speci- 
fied or  ascertained ;  see  ante,  p. 
19,  note  (t),  and  cases  cited  in 
note  {I),  above. 

iq)  Stat.   45  &  4G  Vict,  c,  43, 
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Certain  exceptions  arc  made  to  the  general  right  of  Personal 
alienating  chattels  on  account  of  personal  incapacity. 
By  the  common  law,  an  alien  or  foreigner  was  under  great 
restrictions  as  to    the   acquirement  of  real   estate  (r) ; 
but  was  under  no  disability  with  respect  of  the  acquire- 
ment  of  property   in   chattels    personal  (s).      And   at 
common  law,  an  alien,  if   not  an  enemy,  might  bring 
personal   actions  (0.      Under   the   Naturalization   Act,  TheXaturali- 
1870  (u),  an  alien  now  stands  on  the  same  footing  as  a  jgi'°"  ^^*' 
natural-born  British  subject  with  regard  to  real  as  well 
as  personal  property,  save  only  in  respect  of  owning  a 
British  ship  (v).     At  common  law,  the  gift  or  conveyance 
of  an  in/ant  (that  is,  a  person  under  the  age  of  twenty-  inf.^^nt,  idiot 
one)  is  voidable  (x):  but  l)y  the  effect  of  the  Infants  aud  lunatic 
Belief  Act,   1874  (i/),  an  infant's  conveyance  of  any 
lands  or  goods   by  way  of  mortgage  or  otherwise    to 
secure    the    repayment    of     money    lent    to    him,   is 
absolutely  void  (,:).     The  voluntary  gift  or  conveyance 
of  an  idiot  or  lunatic  seems  to  be  absolutely  void  (a) : 
l)ut  conveyances  made   by  a   lunatic  or  an  idiot    for 
valuable  consideration  appear  to  be  voidable  only  on 
his  part,  if  the  other  party  knew  of  his  mental  condition, 
and  to  be  valid,  if  the  other  party  were  dealing  with 
him  in  good  faith  and  without  knowledge  of  or  reasonable 
cause  to  suspect  his  infirmity  of  mind(&).     In  all  these 
respects  the  law  of  chattels  personal  is  the  same  as  that 

ss.  5,  G,  stated  in  Appendix  (A);  (x)  Bac.  Abr.  Infancy  aud  Age 

see  Kelly  v.  KeJlond,  20  Q.  B.  D.  (I.),  3 ;  2  Wms.  V.  &  V.  785,  78G 

509,  571;  S.  C.  suL  nom.  Thomas  and  n.  (n). 

V.  Kelly.  i:5  App.  Cas.  SOG.  (y)  Stat.  37  &  38  Vict.  c.  G2, 

(r)  Williams,      R.      P.      294,  s.  1. 

20th  ed.  (z)  Thtrslanv.NoUiiKiham.&c., 

(8)  And.  25;  1   Black.  Comin.  BIdg.  Soc,  1902,  1   C'li.'l;    1903, 

860.  A.  C.  G. 

(0  Dyer,  2  b ;  P.  &  IVI.  Hist.  (a)  Bac.  Abr.  Idiots  and  Luna- 

Eng.  Law,  i.  442-448.  tics  (F.). 

(m)  Stat.  33  Vict.  c.  14,  repeal-  (h)  Molton  v.  Camroux,  2    Ex. 

ing  7  &  S  Vict.  c.  GG,  10  &  11  487;  4  Ex.  17;  Price  v.  Berrimj- 

Vict.  c.  83,  and   other   statutes,  ton,  3  ^lac.  &  G.  48G,  495—498 ; 

and  amended  by  33   &  34  Vict.  Bea  ran  v.  McDonnell,  9  Ex.  309; 

c.  102,  and  35  &  30  Vict.  c.  39.  Elliot  v.  Ince,  7  De  G.  M.  &  G. 

(r)  See  next  chapter.  475,  487,  488. 
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:Marrie(i  of  real  estate  and  chattels  real(c).     Before  the  Married 

Women's  Property  Act,  1882  (fZ),  came  into  operation, 
married  women  also  were  incapable  of  making  any 
disposition  of  personal  chattels,  except  such  as  might 
have  been  settled  in  equity  in  trust  for  their  own  separate 
rise ;  for  marriage  was  an  absolute  gift  in  law  of  all  the 
wife's  choses  in  possession  to  her  husband,  as  well  those 
she  was  possessed  of  at  the  time  of  the  marriage,  as  those 

Outlaw.  which  came  to  her  during  her  coverture  (e).     Where  a 

person  is  outlawed,  or  put  out  of  the  protection  of  the 
law,  as  he  may  be  by  due  process,  if  he  fly  from  justice 
upon  criminal  proceedings  against  him,  his  goods  and 
chattels  become  forfeited  to  the  Crown  (/).  An  outlaw, 
therefore,  cannot  make  any  valid  disposition  of  his 
chattels  after  the  title  of  the  Crown  to  have  them  has 
accrued ;  and  any  previous  disposition  of  them  made 
with  intent  to  avoid  the  forfeiture  will  be  void  (9). 
Formerly,  the  goods  of  a  person  convicted  of  treason 
or  felony  were  forfeited  on  conviction  to  the  Crown  (h)  ; 
but  an  Act  of  1870  abolished  the  forfeiture  of  chattels 

Convicta.  in  this  case  (i).     By  the  same  Act  (A;),  however,  convicts, 

or  persons  against  whom  judgment  of  death  or  penal 
servitude  has  since  the  Act  been  pronounced  or  recorded 

(c)  See  Williams.  R.  P.  287—  Comm.  387, 388  ;  Per/c/z/x  v.  Brwl- 
292,  20tli  ed. ;  2  Wins.  V.  &  P.  leij,  1  Hare,  219,  227;  Chowne  v. 
18')  sq.,  801  sq.  £ayJi'<,  38  Beav.  351,  35(;. 

(d)  Stat.  45  &  4G  Vict.  c.  75.  (h)    Black.  Comm.  ii.  421,  iv. 

(e)  Co.  Litt.  300  a;  1  Rop.  386;  see  also  stat.  9  Geo.  II. 
Husb.  and  Wife,  1(59.  See  po^«,  c.  32,  a.  3;  Eobert^  v.  Walker,  1 
the  chapter  on  Husband  and  Russ.  &  :M.  752, 7f>0  ;  32  R.  R.  318  ; 
AVife:  Williams'  Conveyancing  Stakes  v.  Ho! den,  I  Keen,  1^5;  Re 
Statutes.  :'>73— 392.  Thompsons  Trnds,  22  Beav.  50(5. 

(/)  4  Black.   Comm.  319.     In  Felons  might  dispose  of  their  goods 

practice,    however,    outlawry    is  in  good  faith  and  for  value,  but 

rarely   resorted    to  :    Short    and  not  otherwise,  after  the  crime  and 

3Iellor's    Crown    Practice,    381.  before   cinviction;    sec  previous 

Outlawry    might    formerly   take  note.     Forfeiture  of  ciiattels  for 

place  in  civil  proceedings  also  :  3  flight  {ante.  p.  9),  having  become 

Black.   Comm.    283,   284;    ante,  practically    obsolete    (4     Black, 

p.    18,   n.   (c);   but  this  having  Comm.  387),   was   abolished    by 

become  obsolete  in  practice,  was  stat.  7  &  8  Geo.  IV.  c.  28,  a.  5. 

abolished  by  stat.  42  &  43  Vict.  (/)  Stat.  33  &  34  Vict.  c.  23,  s.  1. 

c.  59.  (A-)  Sects.  G,  8. 

ig)  See  8  Rep.  82  b.  ;  4  Black. 
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for  treason  or  felony,  are  incapable,  while  subject  td 
the  operation  of  the  Act,  of  alienating  or  charging  any 
property,  or  of  making  any  contract.  And  an  adminis- 
trator of  any  convict's  property  may  be  appointed,  in 
whom  all  his  real  and  personal  property  shall  vest,  to 
re-vest  in  the  convict  or  his  representatives,  on  his  death, 
bankruptcy,  completion  of  his  term  of  punishment,  or 
pardon  (Z).  But  these  disabilities  on  the  part  of  a 
convict  are  suspended  while  he  is  lawfully  at  large 
under  any  licence  (m). 

There  is  no  prohibition  on  the  alienation  of  chattels  Gifts  to  cor- 
personal  to  a  corporation,  such  as  exists  in  the  case  of  |n  charitV' 
land  (n),  nor  is  the  alienation  of  chattels  personal  for 
charitable  purposes  placed  under  any  restriction  (o). 
But  conveyances  of  chattels  tending  to  defraud  creditors 
are  liable  to  become  void,  as  against  them,  as  we  shall 
presently  see ;  and  so  are  voluntary  conveyances  in  the 
event  of  the  bankruptcy  of  the  conveying  party  within 
ten  years  after  their  making  (|)). 


§  2,  Of  Alienation  for  Deht. 

Choses  in  possession  have  long  been  liable  to  involun- 
tary alienation  for  the  payment  of  the  debts  of  their 
owner,  both  in  his  lifetime  and  after  his  death.  As  a 
rule,  the  contracting  of  a  debt  merely  gives  the  creditor 
the  right  to  sue  the  debtor  personally  for  the  money 
due,  and  it  is  not  until  the  former  has  obtained  the 
judgment  of  a  court  of  justice  in  his  favour  that  he  can 
proceed  to  obtain  satisfaction  of  his  claim  out  of  the 
debtor's  property  (q).     There  are,  however,  certain  cases  Distress. 

(0  Sects.  7,  9,  10, 18.  ed. ;  1  Wms.  V.  &  V.  383  8-7. 

(m)  Sect.  30.  (p)  Stats.  13  Eliz.  c.  o ;    4G  & 

(?0    See  Williams,    K.    P.  75,  47  Vict.  c.  52,  ss.  4,  47,  48. 

295,  20th  ed. ;   2  Wms.  V.  &  P.  (q)  Sec   Williams,  E.  P.  2(il, 

852  sq.  20th  ed. ;  ante,  pp.  18,  30. 

(o)  See  Williams,  R.  P.  70,  20th 

W.P.P.  7 
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ill  which  chattels  may  be  distrained  and  sohl  to  satisfy 
a  claim  against  their  owner,  without  his  liaving  been 
sued  for  payment  (r).  The  most  important  are  the 
following: — In  the  ease  of  rent  service (s)  being  in 
arrear,  the  landlord  is  entitled  by  the  common  law  to 
distrain  all  chattels  (except  those  privileged  from  dis- 
tress) (^)  whicli  are  found  upon  the  premises  in  respect 
of  which  the  rent  is  due  (it) ;  and  he  is  enabled  by 
statute  to  have  the  distrained  goods  sold  to  satisfy  his 
claim  (x).  The  same  remedy  by  distress  is  given  by 
statute  (?/)  in  the  case  of  rent  seek,  as  in  the  case  of 
rent  reserved  upon  lease.  Chattels  may  also  be  seized 
and  sold,  without  suit,  under  prerogative  process  duly 
issued  for  the  purpose,  to  satisfy  a  debt  due  from  their 
owner  to  the  Crown  (z).  And  under  various  statutes, 
chattels  may  be  distrained  and  sold  to  satisfy  land  tax, 
income  tax  and  inhabited  house  duty  unpaid  after 
demand  (a),  and  parochial  or  borough  rates  unpaid 
after  a  summons  for  their  payment  (h). 

Execution  Except  in  the  case  of  seizure  under  a  distress  or 

agains  goo  s.  pj-gj-Qg^ti  ve  process,  chattels  are  only  liable  to  involuntary 
alienation  for  debt,  in  the  owner's  lifetime,  in  execution 
of  a  judgment  obtained  against  him,  and  upon  his  bank- 
ruptcy. If  judgment  be  obtained  in  the  High  Court  of 
Justice  for  the  recovery  or  payment  of  a  sum  of  money, 
the  judgment  debtor's  goods  and  chattels  may  be  taken 

(r)  3  Black.  Comm.  G  sq.  s.  n  ;    see   Williams,   R.   P.   417, 

(s)    See  Williams,  R.   P.  :]27,  2()tli  ed. 

20tii  cd.  (z)  See  Manning's   Exchequer 

(/)  As  to  these  see  Woodfall,  Practice,   pt.   i.  bk.   i.,  2iid   ed. ; 

Landlord   and    Tenant,   p.    id'),  Chitty  on  the  Prerogatives  of  the 

ITthed.  Crown,  ch.    xii. ;    stat.  28  &   29 

((/)    ."!   r>lack.  Ciimm.    8;    see  Vict.  c.  lOi,  s.  47. 

Woodfall,  Landlord  and  Tenant,  (a)  Stat.  43  &  44  Vict.  c.  19, 

eh.  xi.,    17th  ed.,   as  to  distress  ss.  85,  8(j ;  Elliott  v.  Yates,  1900, 

fur  rent  generally.  2  Q.  B.  370. 

(a;)  Stat.  2  Wni.  &  Mary,  c.  5;  (6)  See   stat.     12    &    13   Vict, 

see  ante,  p.  G4  ;  Woodfall.  Land-  c.  14;  Index  to  Statutes,  tit.  Dis- 

lord   and   Tenant,   pp.    538    sq.,  tress;  Lumsden  v.  Burnett,  1898, 

17th  ed.  2  Q.  B.  177. 

(y)  Stat.    4    Geo.    II.    c.    28, 
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in  execution  and  sold   under  the  writ  of  fieri  facias 

{fi.  fa.)  (c).     This  writ  is  of  very  ancient  date,  and  is  Writ  of  fieri 

usually  said  to  be  given  by  the  common  law ;  though 

some  suppose  that  its  name  arose  from  the  wording  of 

the  statute  of  Edward  I.  (d),  by  which  the  writ  of  elegit 

was  provided  (c).     The  writ  directs  the  sheriff  to  cause 

the  amount  of  the  judgment  debt  to  be  realized  out  of 

the  goods  and  chattels  of  the  debtor,  quod  fieri  facias 

de  bonis  et  catallis,  &c. ;    and   a  sale  of  the  goods  is 

made  by  tlie  sheriff  accordingly  (/).     Goods,  however, 

are  not,  as  lands  formerly  were,  affected  l)y  the  mere 

entry  of  a  judgment  of  a  court  of  law  against  the  owner. 

The  debtor  was  always  allowed  to  alienate  his  goods 

until  the  writ  of  execution  was  issued ;  although  by  a 

fiction  of  law  all  judicial  proceedings,  writs  of  execution 

included,  formerly  related  back  to  the  first  day  of  the 

term   to   which    they   belonged  (^).     Goods,  therefore, 

which  had  been  sold  after  the  first  day  of  a  term,  might 

yet  practically  have  been  seized  under  a  writ  of  fi.  fa. 

relating  back  to  that  day,  but  subsequently  issued.     To  Statute  of 

remedy  this  evil,  it  is  enacted  in  the  Sale  of  Goods  Act, 

1893  (A),  in  place  of  one  of  the  sections  of  the  Statute 

of  Frauds  («'),  that  a  writ  of  fieri  facias  or  other  writ  of 

(c)  See  Eules  of  tlic  Supreme  tion(C'.2).  Bystat.  8  Anno,  c.  18 
Court,  188o,  Order  XLII.  r.  ?>,  (c.  14  in  Rufihead),  s.  1,  amended 
and  Appx.  H.  No.  1,  where  the  by  7  &  8  Yict.  c.  96,  s.  G7,  the 
form  of  the  writ  of  ^. /a.  is  given.  landlord  is  given  a  right  to  be 

(d)  Stat.  K!  Edw.  I.  c.  18,  called  paid  one  year's  arrears  of  rent,  or 
the  Statute  of  Westminster  the  not  more  than  four  weeks'  arrears 
Second.  See  Williams,  R.  P.  2(J2,  where  the  tenement  is  let  at  a 
HOth  ed.  Meekly  rent,  or  not  more   than 

(e)  Bac.  Abr.  Execution  (C).  four    terras'    arrears   where   the 
(/)  The  common  law  rule  was      tenement    is    let   for   any  otlier 

that,  under   the    writ  of  fi.  fa.,  term  less  than  a  year,  before  any 

the  sheriff  could  only  seize  such  goods  taken  in  execution  against 

tilings  as  he  could  sell ;  Legg  v.  his  tenant  are  removed  from  off 

Erans,  0   M.  &  W.  of!,  41 ;  but  the  premises ;  see  Re  Mackenzie, 

by  Stat.  1  &  2  Vict.  c.  110,  s.  12,  1899,  2  Q.  B.  5(JG. 

the   sheriff  was    empowered    to  {g)  Com.   Dig.  tit.   Execution 

seize  money  and  bank  notes  as  (D.  2);  Anon.,  2  Vent.  218.     See 

well,  and  also  tangible  securities  2  Sugd.  Vend.  &  Pur.  9th  ed.  198. 

for  money,  such   as  bills  of  ex-  Qi)  Stat.  56  &  57  Vict.  c.  71, 

change,  notes,  cheques,  or  bonds,  s.  26. 

all  of  which  were  formerly  exempt  {i)  Stat.  29  Car.  II.  c.  o,  s.  16. 
from  seizure ;  Bac.  Abr.  Execu. 


Frauds. 
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execution  against  goods  shall  bind  the  property  in  the 
goods  of  the  execution  debtor  as  from  the  time  when 
the  writ  is  delivered  to  the  sheriff  (A:)  to  be  executed; 
and,  for  the  better  manifestation  of  sucli  time,  it  shall 
be  the  duty  of  the  sheriff,  without  fee,  upon  the  receipt 
of  any  such  writ  to  endorse  upon  the  back  thereof  the 
hour,  day,  month,  and  year  when  he  received  the  same. 
And  it  is  further  provided  in  the  same  Act  of  1893  (/), 
in  place  of  an  enactment  of  1856  (m),  that  no  such  writ 
shall  prejudice  the  title  to  such  goods  acquired  by  any 
person  in  good  faith  and  for  valuable  consideration, 
unless  such  person  had  at  the  time  when  he  acquired 
liis  title  notice  that  such  writ,  or  any  other  writ  by 
virtue  of  which  the  goods  of  the  execution  debtor  might 
be  seized  or  attached,  had  been  delivered  to  and  remained 
unexecuted  in  the  hands  of  the  sherift'.  Goods  and 
chattels  may  therefore  be  safely  alienated,  although 
judgment  exist  against  their  owner,  provided  a  writ  of 
execution  be  not  actually  in  the  hands  of  the  sheriff; 
and  even  in  this  last  event,  a  good  title  will  be  acquired 
by  any  person,  who  takes  them  in  good  faith  and  for 
valuable  consideration,  without  notice  of  a  writ  of 
execution  having  been  delivered  to  the  sheriff  and 
remaining  unexecuted  in  his  hands.  Formerly,  besides 
the  sale  of  goods  under  the  writ  of  Jicri  facias,  there 
Levari  facias,  might  also  be  a  writ  of  levari  facias,  by  which  the  sheriff 
levied  the  corn  and  other  present  profit  which  grew  on  the 
judgment  debtor's  lands,  together  with  the  rents  then  due, 
and  the  cattle  thereon  (n).  But  this  writ,  having  long 
fallen  out  of  use  (o),  was  abolished  in  civil  proceedings 
l)y  the  Bankruptcy  Act,  1883  (j;).     And  formerly  goods 

(k)  In   this   section   the   term  G  Ex.  208.     See  Tlohson  v.  Thel- 

"sheriff"    includes    any    officer  /wuon,  I..  R.  2  Q.  B.  U42,  5M  ? 

charged  with  the  enforcement  of  («)  2  Wms.   Saunders,   08,   a, 

a  writ  of  execution.  n.  (1). 

(0  Stat.  56  &  57  Yitt.  c.    71.  (o)  See  8  Black.  Comm.  417. 

s.  2C.  (p)  ^tat.   40  &  47  Vict.  c.  52, 

(?«)  Stat.  19  &  20  Vict.  c.  70,  s.  140,  sub-s.  2. 
s.  1 ;  Gladetone  v.  Fadiciclc,  L.  R. 
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might  be  taken  in  execution  under  a  writ  of  elegit,  by  Elegit, 
wliich  the  goods  of  the  debtor  were  delivered   to  his 
creditor  at  an  appraised  vahie,  together  with  possession 
of  his  lands  {q).     But  under  the  Bankruptcy  Act,  1883, 
the  writ  of  elegit  no  longer  extends  to  goods  {r). 

Chattels  may  be  seized  and  sold  in  execution  of  Judgments  of 
j  udgments  obtained  in  inferior  courts  (s),  of  which  courts, 
the  county  courts  {t)  are  now  the  most  important, 
as  well  as  under  a  writ  of  fi.  fa.  issuing  out  of  the 
High  Court  («).  And  the  seizure  of  the  goods  of  any 
person  under  process  in  an  action  in  any  court,  or  in 
any  civil  proceeding  in  the  High  Court,  followed  by  the 
sale  of  the  goods  or  their  retainer  by  the  sheriff  for 
twenty-one  days,  is  now  an  act  of  bankruptcy  («).  But 
an  execution  levied  by  seizure  and  sale  of  the  debtor's 
goods  is  not  invalid  for  tliis  reason  only ;  and  a  purchaser 
of  goods  in  good  faith  on  a  sale  by  the  sheriff  in  all 
cases  acquires  a  good  title  to  them  as  against  the  debtor's 
trustee  in  bankruptcy  (y).  As  we  shall  hereafter  see, 
under  the  bankruptcy  law,  a  judgment  creditor  is  liable, 
in  certain  cases,  to  be  deprived  of  the  fruits  of  an  execu- 
tion in  favour  of  the  creditors  generally  {z).    The  wearing 

(2)  I'ullen  V.  Fnrhecke,   1  Ld.  Vict.  c.  P>i,  certificates  of  judg- 

liaym.    'SH);    Ex  parte  Abbot,  re  ments  of  the  superior  courts  of 

Gourhnj,  15  Ch.  D.  447;   Hough  England,    Scotland    or    Ireland 

V.  Windus,  12  Q.  B.  D.  244 ;  see  may  bo  registered  in  a  superior 

Williams,  E.  P.  2t)2,  20th  ed.  court  in  the  other  parts  of  the 

(r)  Stat.  4fj  &  47  Vict.  c.  52,  United  Kingdom,  when  tlie  same 

ss.  14t)  (sub-s.  1),  169  and  Fiftii  proceedings    may    be    taken    on 

Schedule;  Hough  v.   Wimlus,  12  such   certificate  as   if  it   were   a 

Q.  B.  D.  224.  judgment  of  the  court  in  which 

(•s)  As  to  local  inferior  courts,  it  is  registered ;  see  Re  Watson, 

see    3    Steph.    Comm.    31(3    sq.,  18t»S,  1  Q.  B.  21 ;  Be  Low,  1894, 

11th  ed. ;  Elphinstone  &  Clark  on  1  Ch.  147. 
Searches,  54.  (.1;)  Stat.  53  &  .54  Vict.  c.  71, 

(<)  See  stat.  51  &  52  Vict.  c.  43,  s.    1  ;   Figg    v.    Moore,    18'J4,    2 

ss.  14G  f'q.  Q.  B.  690. 

(m)  As  to  the  removal  of  judg-  (?/)  Stat.  46  &   47  Vict.  c.  52, 

ments  of  the  inferior  courts  into  s.  46,  sub-s.  3. 
the   High  Court,  in   order   that  (2)  See  stats.    46  &    47  Vict, 

execution  may  be  had  thereunder  c.  52,  s.  45  ;  53  &  54  Vict.  c.  71, 

against    the     debtor's     freehold  s.  11,  stated  in   the  chapter   on 

lands,  see  Williams,   R.   P.  271,  Bankruptcy.  poH. 
20th  ed.     Under  stat.  31    &   32 
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The  court 
may  order  a 
sale. 


apparel  aud  bedding  (a)  of  any  judgment  deljtor  or  his 
family,  and  the  tools  and  implements  of  his  trade  (not 
exceeding  in  tlio  whole  the  value  of  five  pounds),  are 
protected  from  seizure  under  any  execution  or  order  of 
any  court  against  Ids  goods  and  chattels  (b).  When  goods 
or  chattels  have  been  seized  in  execution  under  process 
of  the  High  Court,  and  any  claimant  alleges  that  he  is 
entitled,  under  a  bill  of  sale  or  otherwise,  to  the  goods 
or  chattels  by  way  of  security  for  debt,  the  court  or  a 
judge  may  order  a  sale  of  the  whole  or  a  part  thereof, 
and  direct  the  application  of  the  proceeds  of  the  sale  in 
such  manner  and  upon  such  terms  as  may  he  just  (c). 


Execution  Under  the  writ  oi  Ji.fa.,  the  sheriff  could  only  seize 

abre'interests'  ^r  sell  chattels  of  which  the  judgment  debtor  was  the 
in  chattels.  legal  owner  (d).  If  the  latter  were  merely  entitled  to 
an  equitalde  interest  in  goods,  as  when  they  were  held 
on  trust  for  him  or  he  had  only  an  equity  of  redemption, 
and  execution  against  the  goods  were  thus  prevented  at 
law,  the  judgment  creditor  might  sue  in  a  court  of 
equity  for  assistance,  and  so  obtain  a  lien  in  equity  on 
his  debtor's  interest  in  the  goods  (c).  Since  the  Judi- 
cature Acts,  the  same  relief  may  be  obtained  by  the 
appointment  of  a  receiver,  where  any  impediment  exists 
against  taking  goods  in  execution  at  law  (/). 


Bankruptcy.         Choses  in  possession  are  also  liable  to  alienation  for 


(a)  See  Davis  v.  Harris,  1900, 
1  Q.  B.  729. 

(6)  Stats.  8  &  9  Vict.  c.  127, 
8.  S. :  51  &  m  Vict.  c.  43,  s.  147. 

(c)  Orel.  LVII.  r.  12.  This 
rule  reproduces  in  effect  stat. 
23  &  24  Vict.  c.  12*J,  s.  13,  which 
was  repealed  hy  stat.  4G  &  47 
Vict.  c.  49,  saving  the  jurisdic- 
tion thereby  established,  and  re- 
serving the  power  of  making  rules 
of  court  as  to  the  matters  con- 
tained therein.  See  Scarlett  v. 
Hamon,  12  Q.  B.  D.  213;  Sleni 
V.  Tegner,  189S,  1  Q.  B.  37. 


('/)  Scott  V.  Scholey,  8  East, 
4U7  :  9  R.  R.  487. 

(e)  Lewin  on  Trusts,  tJ4r)  sq., 
Gth  ed. ;  lOO.")  sg..  11th  ed. 

(/')  See  Manchester  and  Liver- 
pool District  Banking  Co.  v. 
I'arldiison,  22  Q.  B.  D.  173 ; 
Levasseur  v.  Mason  awl  Barri/f 
1891,  2  Q.  B.  73,  where  the  judg- 
ment debtor's  goods  were  ia 
the  possession  of  a  third  party 
having  a  lien  thereon  ;  and  see 
Harris  v.  Beauchamp,  1894,  1 
Q.  B.  801. 
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debt  in  their  owner's  lifetime  in  the  event  of  his  bank- 
ruptcy.    When  a  debtor  is  adjudged  bankrupt,  all  such   Property  now 
property  as  may  belong  to  or  be  vested  in  him  at  the  t^r^ugteJ! 
commencement  of  the  bankruptcy,  or  may  be  acquired 
by  or  devolve  on  liim  ]jefore   his  discharge,  liecomes 
divisible  among  his  creditors,  and  vests  in  the  official 
receiver  as  trustee  for  the  purposes  of  the  Bankruptcy 
Act,  1883,  until  a  trustee  is  appointed  by  the  creditors, 
and   then  vests  in  the  trustee  so  appointed  (^).     The 
only  exceptions  are  property  held  by  the  bankrupt  on 
trust  for  any  other  person,  and  the  tools  (if  any)  of  his 
trade,  and  the  necessary  wearing  apparel  and  bedding  of 
himself,  his  wife  and  children,  to  a  value  not  exceeding 
twenty  pounds  in  the  whole  {h).     And  the  bankruptcy   Goods  iu  tho 
law  further  provides  (7i)  that  the  property  of  the  bankrupt  order^or"' 

divisible  amongst  his  creditors  shall  comprise  all  "oodsCO  disposition  of 
,  ,.•,,,  °.,a  bankrupt 

being  at  the  commencement  oi  the  bankruptcy  in  the  as  reputed 
possession,  order  or  disjjosition  of  the  bankrupt,  in  his  °^'°^'^- 
trade  or  business  (/t),  by  the  consent  and  permission  of 
the  true  owner,  under  such  circumstances  that  he  is  the 
reimted  ovmer  thereof  (/);  and  all  such  goods  vest  in 
the  trustee  in  bankruptcy  along  with  the   bankrupt's 
own  property  {m).     In   order   to   bring   the   "  reputed 
ownership  "  clauses  of  the  bankruptcy  law  into  opera-  . 
tion,  it  must  be  established  that  the  bankrupt  was  the  ^ 
reputed  owner  of  the  goods  of  another  as  well  as  that 
such  goods  were  in  the  bankrupt's  possession,  order  or 

(g)  Stat.  4G  &  47  Vict.  c.  52,  (?)  See  Ex  'parte  Lovering,  Re 

68.  20,  21,  44,  .54  ;  see  the  chapter  Jones,  L.  K.  9  Ch.  G2I ;  JE«  parte 

on  Bankruptcy  below.  Brooks, Be  Fowler,  2i^Ch.T).2(ii• 

(li)  Stat.  4G  &  47  Vict.  c.  52,  decided   under   the   Bankruptcy 

s.  44.  Act,  1869. 

(<■)  Not    including    things    in  (m)  Stat.  40  &  47  Vict.  c.  52, 

action   other  tlian  debts  due  or  ss.  44,  54.     For  the  previous  law, 

growing  due  to  the  bankrupt  in  see   stats.   32  &  3:3  Vict.  c.  71, 

the  course  of  his  trade  or  busi-  ss.  15,  17;  12  &  13  Vict.  c.  106, 

ness.  8.   125;    5   &   6   Viet.  c.  122,  s. 

(k)  See  Be    WalHs,   Ex  farte  59  sq. ;  1  &  2  Will.  IV.  c.  56,  s.  7  ; 

Sully,    14    Q.    B.    D.    950;    Be  6  Geo.  IV.  c.  16.  s.  72 ;  2lJac.  I. 

Jenlcinson,    15    Q.    B.    D.    441;  c.    19,   s.    11;    Heshp   v.    Baler, 

Sharman  v.  Mason,  1899,  2  Q.  B.  6  Ex.  740, 
679. 
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Goods  rc- 
luiiiuing  in 
a  mort>j:;ig(ir's 
possession  in 
his  frade  or 
business. 


disposition  with  the  consent  of  the  true  owner  (u).  For 
the  object  of  these  provisions  is  to  prevent  traders  and 
men  of  l»usiness  from  ol)taining  false  credit  from  tlie 
j)OSsession  of  property  which  is  not  their  own.  If,  there- 
fore, there  be  in  any  trade  or  business  a  notorious  custom 
for  persons  engaged  therein  to  have  the  possession,  order 
or  disposition  of  goods  which  are  not  their  own,  such 
goods  will  not  pass  to  the  trustee  in  bankruptcy  of  the 
person  so  in  possession  of  them.  For  in  such  a  case  he 
obtains  no  credit  from  the  possession  of  the  goods  (o). 
As  we  have  seen  (j3),  goods  mortgaged  by  Ijill  of  sale  or 
otherwise  usually  remain  in  the  mortgagor's  possession 
until  default  be  made  in  payment  according  to  the  terms 
of  the  agreement;  and  a  mortgagor  does  not  lose  the 
reputation  of  being  owner  of  such  goods,  although  all 
property  in  them  may  have  passed  to  the  mortgagee. 
If,  therefore,  any  mortgaged  goods  remain  in  the 
mortgagor's  possession,  order  or  disposition,  in  his 
trade  or  business,  they  will,  in  the  event  of  his  bank- 
ruptcy, vest  in  the  trustee  for  the  benefit  of  his  creditors 
generally  (q) ;  and  the  mortgagee  will  be  deprived  of 
his  ownership  of  the  goods  (r).  A  considerable  dis- 
advantage is  thus  attached  to  mortgages  of  goods 
employed  in  the  mortgagor's  trade   or  business ;  and 


(»t)  Re  William  Watson  &  Co., 
190i,  2  K.  B.  753. 

(o)  See  Whitfield  v.  Brand, 
H;  M.  &  W.  282  (books  deposited 
witli  a  bookseller  to  be  sold  on 
commission) ;  Hamilton  v.  Bell, 
10  Ej^  545  (clocks  left  with  a 
clockmaker  to  be  cleaned) ;  Hol- 
derness  v.  Eanla'n,  4  Do  G.  F.  & 
J.  258,  27;'),  274  (an  unfinished 
ship  in  a  shipbuilder's  pusscssion) ; 
Ex  parte  Wathins,  En  Condon, 
L.  K.  8  Oh.  520  (wliisky  h-ft  in 
the  vendor's  bonded  warehouse 
till  wanted,  according  to  the 
custom  of  the  trade  in  Liver- 
pool) ;  Ex  parte  Wingfield,  lie 
Florence,  10  Ch.  D.  5!)i  (a  horse 
left  with  a  horse-dealer  on  smIc 


or  return) ;  Cratecour  v.  Salter, 
18  Ch.  D.  30;  Ex  parte  Tur- 
quand.  Re  Parher.  14  Q.  B.  D. 
(j:5(j  (both  cases  of  furniture  hired 
by  hotel-keepers  according  to 
their  usual  custom). 

ip)  Ante,  p.  88. 

(7)  Ryall  v.  Rolle,  1  Atk.  1(J5, 
170  ;  S.  C.  1  Ves.  sen.  348  ;  Fresh- 
ney  v.  Carrick,  1  H.  &  N.  G53; 
Spachman  v.  Miller,  12  C.  B. 
N.  S.  059;  Hornshy  v.  Miller, 
1  E.  &  E.  192;  Stangfield  v. 
Cubitt,  2  I)e  G.  &  J.  222; 
Badger  v.  Shaw,  2  Iv  &  E. 
472  ;  Ex  parte  Harding,  L.  I{. 
15  Eq.  223. 

()•)  Ante,  p.  24,  n.  (m), 
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this  is  not  removed  by  due  registration  of  the  mortgage 
under  the  present  Bills  of  Sale  Acts(s).  It  is  true 
that  by  the  Bills  of  Sale  Act,  1878,  grantees  under 
bills  of  sale  duly  registered  in  accordance  with  the 
Act  were  protected  against  the  inconvenience  in  ques- 
tion (<).  But  this  protection  was  withdrawn  by  the 
Bills  of  Sale  Act,  1882  (u),  from  all  bills  of  sale  given 
by  way  of  security  for  the  payment  of  money  and  not 
duly  registered  before  the  commencement  of  that  Act  (x). 
Absolute  assignments  of  chattels  (?/)  duly  registered 
under  the  Act  of  1878  are  however  still  protected 
from  the  operation  of  the  "  reputed  ownership " 
clauses  of  the  bankruptcy  law,  notwithstanding  that 
the  goods  remain  in  the  assignor's  possession  after 
the  assignment  (r). 

On  the  decease  of  any  person,  his  chattels  have  Alienation  for 
always  been  liable  to  the  payment  of  his  debts  of  every  ^g^'if^  ^^^ 
kind  (a).  The  creditor's  remedy  is  either  to  sue  the 
executor  or  administrator  (&)  of  the  deceased,  when 
execution  can  be  had  against  the  goods  of  the  testator 
or  intestate,  or  to  apply  under  the  equitable  jurisdiction 
of  the  court  for  the  administration  by  the  court  of  the 
deceased  debtor's  estate  (c).  A  creditor  may  also  take 
proceedings  to  have  the  insolvent  estate  of  his  deceased 
debtor  administered  in  bankruptcy.  When  an  order  is 
made  for  the  administration  in  bankruptcy  of  a  deceased 
debtor's  estate,  his  personal  as  well  as  his  real  property 
vests  first  in  the  official  receiver  as  trustee,  and  then  in 
the  trustee  appointed  by  the  creditors ;  and  the  trustee 

(s)  Re  Ginger,  1897,  2   Q.  B.  (y)  Ante,  pp.  70,  71. 

461 ;  and  cases  cited  in  note  (o),  (z)  Swift   v.   Pannell,    21   Cli. 

above.  I).  210. 

(0  Stat.   41   &  42  Vict.  c.  31,  (n)  Ante,-p.2;  Williams,  I{.  P. 

s.  20.  20,  20th  ed. 

(m)  Stat.  4;")   &  4(3  Vict.  c.  4:!,  (b)  Ante,  p.  I!. 

ss.  1—3,  15.  (c)  See   2   Wma.   Exors.    1929 

(x)  1st    Nov.     1882:     see    Ex  sq.,  7th  ed. ;  1505  sq.,  10th  ed. ; 

parte  Izard,  Re  Chappie,  2o  Ch.  Harrison  v.  Kirk,  1904,  A.  C.  1, 


D.  409. 


O  sq, 
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is  empowered  to  realize  the  same  by  sale  or  otherwise, 
and  to  distribute  the  proceeds  among  the  creditors  of 
the  deceased  (cl).  If  a  deceased  debtor's  goods  be 
distributed  by  his  executor  or  administrator  without 
payment  of  his  debts,  whether  through  ignorance  of 
them  or  otherwise,  his  creditors  have  the  right  to 
follow  the  goods  in  the  hands  of  all  persons,  who  may 
acquire  them  otherwise  than  for  valuable  consideration 
without  notice  of  the  creditor's  claims  (c). 

Conveyances         By  a  statute  of  the  reign  of  Elizabeth  (/),  the  gift  or 
defraud  alienation  of  any  lands,  tenements,  hereditaments,  goods 

creditors.  f^^i^i  cliatteh,  made  for  the  purpose  of  delaying,  hindering 

or  defrauding  creditors,  is  rendered  void  as  against  them 
unless  made  upon  good,  which  here  means  valuable,  con- 
sideration, and  hondjide  to  any  person  not  having  at  tlie 
time  of  such  gift  any  notice  of  such  fraud.  No  such  gift 
or  alienation  of  chattels  is  therefore  of  any  avail  against 
the  claim  of  a  judgment  creditor  to  take  the  same  in 
execution,  or  the  title  of  the  debtor's  trustee  in  bank- 
ruptcy, or  against  creditors  who  take  proceedings  to 
secure  payment  of  their  debts  out  of  the  debtor's  estate 
after  his  death  (jj).  The  fraudulent  purpose  intended  by 
the  statute  of  Elizabeth  can  of  course  only  be  judged  of 
by  circumstances.  Thus  it  lias  been  held  that  if  the 
owner  of  goods  make  an  absolute  assignment  of  them 
by  deed  to  one  of  his  creditors,  and  yet  remain  in  the 
possession  of  the  goods,  such  remaining  in  possession 
is  a  badge  of  fraud,  which  renders  the  assignment  void, 
by  virtue  of  the  statute,  as  against  the  other  creditors  Qi). 

(d)  Stat.   K;  &  47  Vict.  c.  52,  1   Ch.  D.  90 ;  Blake  v.  Gale,  32 

s.  125,  amended  l)j'  '>'.'<  &  51  Vict.  Cli.  D.  571. 

c.  71,  s.  21.  (/)  Stat.  13  Eliz.  c.  5. 

((•)  March  v.  Ruisell,  3  My.  k  (g)  liichardsou    v.   Smallwood, 

Cr.    :>1,    40 — 12;     Spaclimun   v.  Jac.  552. 

TimhreU,   8  Sim.  253  ;  Dilkes  v.  (/i)  Twyne's  cane,  3  Rep.  80  b ; 

.Broffdnifod,  2  Giff.  113  ;  2  De  (r.  1    Smith's    Leading    Cases,     1; 

F.  i*c  J.  5t;(; ;  Jerris  v.  Wolferstan,  Edicards  v.  Harben,  2  T.  K.  587 ; 

L.  R.  1 8  Eq.  18  ;   Hunter  v.  Young,  1  R.  R.  548. 
4  Ex.  D.  250  ;  see  Honper  v.  Smart. 
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But  if  the  assigumeut  be  made  Ijy  way  of  mortgage  to 
secure  the  payment  of  money  at  a  future  day,  with  a 
proviso  that  the  debtor  shall  remain  in  possession  of 
the  goods  until  he  shall  make  default  in  payment  (i), 
the  possession  of  the  debtor,  being  then  consistent  with 
the  terms  of  the  deed,  is  not  regarded  in  modern  times 
as  rendering  the  transaction  fraudulent  within  the  mean- 
ing of  the  statute  (h).  It  has  been  decided  that  a  hond 
fide  sale  or  alienation  of  chattels,  though  made  to  secure 
or  satisfy  a  creditor,  is  not  void  under  the  statute  of 
Elizabeth,  merely  because  it  is  made  with  the  intention 
of  defeating  an  expected  execution  at  suit  of  another 
creditor  (Z).     Under  the  bankruptcy  law,  however,  con-  Fraudulent 

c  i_  1     1  1  1     J  preference  of 

veyances  ot  property  made  by  any  person  unable  to  pay  one  creditor 
his  debts  as  they  become  due  out  of  his  own  money,  "^^^'^  others, 
with  a  view  of  giving  one  of  his  creditors  a  preference 
over  the  others,  becomes  void,  as  against  his  trustee  in 
bankruptcy,  if  he  Ije  adjudged  bankrupt  on  a  petition 
presented  within  three  months  after  the  conveyance  (m). 
And  under  the  bankruptcy  la.w(n),  fraudulent  convey- 
ances of  property  are  void,  as  against  a  trustee  in 
l)ankruptcy ;  and  voluntary  settlements  of  any  property 
become  void,  if  the  settlor  be  adjudged  bankrupt  within 
two  years  after  making  them,  and  are  further  liable  to 
become  void,  if  he  be  adjudged  bankrupt  within  ten 
years  after  making  them,  unless  it  can  be  proved  that 

(i)  Ante,  p.  88.  Davidson's    Precedents,    vol.    ii. 

(7t;)  Edwards  v.  Harhen,  2  T.  R.  part  2,  pp.  145 — 147,  4th  ed. ;  i'x 

587;  1  R.  R.  548;    Martindule  v.  parte  Sparrow,  2  De  G.  M.  &  G. 

JJooth,  3  B.  &  Ad.  498 ;  Reed  v.  907. 

Wilmot,    7    Ring.    577.     If    the  (I)  Wood  v.  Dixie,  7  Q.  B.  892 ; 

mortgagor  should   retain  posses-  Hale   v.    Saloon    Omnibus   Co.,  4 

siou  after  default  in  payment  at  Drew.  492  ;  Gladstone  v.  I'adwick, 

the  time  specified,  it  may  possibly  L.  R.  G  Ex.  203,  2U9,  211;    and 

be  doubted  whether  the  security  see  Alton  v.  Harrison,  L.  R.  4  Ch. 

would  not  then  be  void  as  against  (i22 ;  Mason  v.   Briton,  Ac.  Assn., 

creditors   under    the    statute    of  Lim.,  4  Times  L.  R.  755. 

Elizabeth,   for,  by  the   terms  of  (m)  Stat.  4G  &  47  Vict.  c.  52, 

the  deed,  the  mortgagor  is  only  s.  48. 

to  enjoy  possession  M?tii7  default.  («)  Sects.  4, 47 ;  see  the  chapter 

But   the   better  opinion  is  that  on  Bankruptcy,  lielow. 
the  deed  will  still  be  good.     See 
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at  the  time  of  making  the  settlement  he  was  ahle  to 
pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement,  and  that  his  interest  in 
such  property  passed  to  the  trustee  of  sucli  settlement 
on  the  execution  thereof.  The  protection  of  creditors 
against  secret  mortgages  or  assignments  of  chattels  is 
Eills  of  tSalc  also  one  of  the  objects  of  the  Bills  of  Sale  Acts(o),  to 
which  we  have  before  referred  (2^).  As  we  have  seen, 
their  scheme  is  to  secure  the  publicity  of  registration 
for  all  written  assurances  of  the  property  in  goods, 
which  remain  in  the  assignor's  possession.  We  may 
add  that  assignments  of  chattels  required  to  be  registered 
under  the  Bills  of  Sale  Act,  1878  (q),  may  Ijecome  void, 
for  want  of  compliance  with  the  Act,  not  only  as  against 
the  assignor's  execution  creditors  and  trustee  in  bank- 
ruptcy, but  also  as  against  his  assignees  under  any 
assignment  for  the  benefit  of  his  creditors. 

(o)  Stats.  W  &  42  Vict.  c.  31  ;       (A). 
4.5  &  46  Vict.  e.  43,  replacing  an  (p)  Ante,  pp.  71,  79,  90—92. 

Act  of  1854;  see  post.  Appendix  (3)  Ante,  pp.  71,  92. 
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CHAPTER    III. 

OF   SHIPS. 

There  is  one  important  class  of  clioses  in  possession 
which  the  policy  of  the  law  has  rendered  subject  to 
peculiar  rules,  namely,  ships  and  vessels.  The  law  on 
this  subject  is  now  contained  in  the  Merchant  Shipping 
Act,  1894:  (a),  which  replaced  the  Merchant  Shipping 
Act,  1854:  (h),  and  the  Acts  amending  it.  Every 
British  ship,  with  a  few  unimportant  exceptions,  is  British  ships. 
required  to  be  registered  (c) ;  and  no  ship  is  to  l)e 
deemed  a  British  ship  unless  owned  wholly  by  natural- 
born  British  subjects,  persons  duly  naturalized  or  made 
denizens  who  have  thereupon  or  subsequently  taken  the 
oath  of  allegiance  to  the  King  and  are  either  resident 
in  His  Majesty's  dominions  or  partners  in  a  firm 
actually  carrying  on  business  in  His  Majesty's 
dominions,  or  bodies  corporate  established  under  and 
subject  to  the  laws  of  some  part  of  His  Majesty's 
dominions  and  having  their  principal  place  of  Inisiness 
in  those  dominions  (d).  Nothing  contained  in  the 
Naturalization  Act,  1870  (e),  is  to  qualify  an  alien  to 
be  the  owner  of  a  British  ship ;  and  any  natural-born 
British  suljject,  who  has  become  a  citizen  or  subject  of 
any  foreign  state,  is  not  qualified  to  be  the  owner  of  a 
British  ship,  unless  he  has  subsequently  taken  the  oath 
of  allegiance  to  the  King  and  is  either  resident  in  His 
Majesty's  dominions  or  partner  in  a  firm  actually 
carrying   on   business  there  (/).     The   registration   of 

(ft)  Stat.  57  &  58  Vict.  c.  60.  104,  s.  18. 

ib)  Stat.  17  &  18  Vict.  c.  104.  (e)  Stat.  3:'.  Vict.  c.  14,  s.  14; 

(c)  Stat.  57  &  58  Vict.  c.  (50,      ante,  p.  95. 

ss.  2,  3,  replacing  17  &  18  Vict.  (/)  Stat.  57  &  58  Vict.  e.  GO, 

c.  104,  8.  19.  s.  1,  replaciug  17  &   18  Vict,  c, 

(d)  Stat.  57  &  58  Vict.  c.  60,  104,  s.  18. 
s.  1,  replacing  17  &   18  Vict.  c. 
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ships  is  made  by  the  chief  officer  of  customs  at  any 
port  in  the  United  Kingdom  or  Isle  of  Man  approved 
l)y  the  commissioners  of  customs  for  tlie  registry  of 
ships,  and  hy  other  officers  in  the  coh)iiies  and 
possessions  al)road  {g). 

Property  ia  The  property  in  every  ship  is  divided  into  sixty-four 

<i'"^rd  ^'"t^    shares ;  and,  subject  to  the  provisions  of  the  Merchant 
sixty-four         Shipping  Act  with  respect  to  joint  owners  or  owners  by 
arcs.  trausmission,  not  more  than  sixty-four  individuals  shall 

be  entitled  to  be  registered  at  the  same  time  as  owners 
of  any  one  ship ;  but  this  rule  shall  not  affect  the 
l)eneficial  title  of  any  number  of  persons,  or  of  any 
company  represented  by  or  claiming  under  or  through 
any  registered  owner  or  joint  owner.  A  person  shall 
not  be  entitled  to  be  registered  as  owner  of  any 
fractional  part  of  a  share  in  a  ship ;  but  any  number  of 
persons  not  exceeding  five  may  be  registered  as  joint 
owners  of  a  ship,  or  of  a  share  or  shares  therein.  And 
joint  owners  shall  be  considered  as  constituting  one 
person  only,  as  regards  the  number  of  persons  entitled 
to  be  registered  as  owners,  and  shall  not  be  entitled 
to  dispose  in  severalty  of  any  interest  in  any  ship,  or 
in  any  share  therein,  in  respect  of  which  they  are 
registered.  A  Corporation  may  be  registered  as  owner 
No  trust3  by  its  corporate  name  (A).  Xo  notice  of  any  trust, 
the"Jeister  express,  implied,  or  constructive,  shall  be  entered  in 
the  register  book  or  be  receivable  by  the  registrar; 
and,  subject  to  any  rights  and  powers  appearing  by  the 
register  l)ook  to  be  vested  in  any  other  party,  the 
registered  owner  of  a  ship,  or  of  a  share  therein,  shall 
have  power  absolutely  to  dispose,  in  manner  provided 
in  the  Act,  of  the  ship  or  share,  and  to  give  effectual 

(g()  Stat.  57  &  08  Vict.  c.  GO,  s.  .'»,  replacing  17  &  IS  Vict.  c. 

s.  4:,  replacing  17  &  18  Vict.  c.  104,  s.  37,  as  amended  by  43  &  44 

104,  8.  30.  Vict.  c.  18. 

Qi)  .Stat.  57  k  58  Vict.  c.  GO, 
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receipts  for  any  money  paid  or  advanced  by  way  of 
consideration  (i).      But    the   intention  of   the  Act  is,  But  equities 
that,  without  prejudice  to  the  provisions  contained  m  enforced, 
the   Act   for   preventing  notice  of   trusts  from  being 
entered  on  the  register,  and  without  prejudice  to  the 
powers  of  disposition  and  of  giving  receipts  conferred 
by  the  Act  on  registered  owners  and  mortgagees,  and 
without  prejudice  to  the  provisions  contained  in  the  Act 
relating  to  the  exclusion  of  unqualified  persons  from 
the  ownership  of  British  ships,  interests  arising  under 
contract  or  other  equitable  interests  may  be  enforced 
by  or  against  owners  and  mortgagees  of  ships  in  respect 
of  their  interest   therein,  in   the  same  manner  as  in 
respect  of  any  other  personal  property  (k).     It  is  held, 
that  although  under  these  provisions  the  Courts  may 
recognize   and  give    effect    to   equitable    interests   in 
ships  (I),  they  cannot  (in  the  absence  of  fraud)  allow  an 
equitable  title  to  prevail  over  a  title  obtained  from  the 
registered  owner  by  an  assurance  duly  made  and  regis- 
tered in  accordance  with  the  Act.    Thus  an  unregistered 
equitable  charge  upon  a  ship  will  be  postponed  to  a 
subsequent   legal   mortgage    made   and    registered    as 
provided  in  the  Act,  even  though  the  mortgage  were 
taken  witli  notice  of  the  charge  (m). 


Upon  the  completion  of   the   registry  of  a  ship,  a  Certificate  of 
certificate  of  registry  is  given  (n)  ;  which  is  kept  in  the  '^°'^  ^•^' 
custody  of  tlie  master,  and  is  to  be  used  only  for  the 
lawful   navigation  of  the   ship,  and  is  not  subject  to 
detention  by  reason  of  any  title,  lien,  charge,  or  interest 
whatever  had  or  claimed  by  any  owner,  mortgagee  or 

(0  Stat.  57  &  58  Yict.  c  00,  GG8  ;  Staphton  v.  Eaynien,  2  H.  & 

s.  51),  replacing  17  &  18  Vict.  c.  C.  918. 
104,  s.  43.  (m)  Black  v.  Williams,  189r>,  1 

Qc)  Stat.  57  &  58  Vict.  c.  GO,  Ch.  408. 
8.  57,  replacing  25  &  26  Vict.  c.  (n)  Stat.   57  &  58  Vict.  c.  GO, 

G3,  s.  15.  s.  14,  replacing  17  &  18  Vict.  c. 

(0  H'ord  V.  See/.-,  13  C.  B.  N.  S.  104,  s.  44. 
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Other  person  to,  on,  or  in  the  ship(o).  Any  change 
occurring  in  the  registered  ownership  of  a  ship  is 
required  to  be  endorsed  on  her  certificate  of  registry 
either  by  the  registrar  of  the  ship's  port  of  registry, 
or  by  the  registrar  of  any  port  at  wliich  the  ship  arrives 
who  has  been  advised  of  the  change  Ijy  the  registrar  of 
her  port  of  registry  {p).  Provision  is  made  for  granting 
a  new  certificate  in  the  place  of  any  which  may  be 
delivered  up,  or  may  lie  mislaid,  lost  or  destroyed  {q). 

Transferor  A  registered  ship  or  a  sliare  therein,  when  disposed 

of  to  a  person  qualified  to  own  a  British  ship,  must  be 
transferred  by  bill  of  sale  made  in  the  form  prescribed 
by  the  Act,  or  as  near  thereto  as  circumstances  permit, 
and  executed  by  the  transferor  in  the  presence  of  and 
attested  by  a  witness  or  witnesses  (r).  But  the 
transferee  of  a  registered  ship,  or  a  share  therein,  is 
not  entitled  to  be  registered  as  owner  thereof  until  he 
has  made  a  declaration  of  transfer  stating  his  qualifica- 
tion to  own  a  British  ship,  and  that  no  unqualified 
person  or  body  of  persons  is  entitled  as  owner  to  any 
legal  or  beneficial  interest  in  the  ship  or  any  share 
therein  (.s).  The  bill  of  sale,  together  with  the  declara- 
tion of  transfer,  must  then  be  produced  to  the  registrar 
of  the  ship's  port  of  registry,  who  thereupon  enters  iu 
the  register  the  name  of  the  transferee  as  owner  of  the 
ship  or  share  comprised  in  the  bill  of  sale,  and  also 
endorses  on  the  bill  of  sale  the  fact  of  such  entry 
ha\dng  been  made  with  the  date  and  hour  thereof.     All 

(o)  Stat.  57  &  58  Vict.  c.  GO,  s.  c.  104,  s  55,  and  IS  <t  10  Vict.  c. 

15,  replacing  17  &  18  Vict.  c.  104,  91,  s.   11,     See    Chasteauneuf  v, 

B.  50.  Capeyron,  7  App.  Cas.  127. 

(p)  Stat.  57  &  58  Vict.  c.  GO,  s.  (»)  Stat.  57  >t  58  Viet.  c.  GO.  s. 

20,  replacing  17  &  18  Vict.  c.  104,  25,  replacing  17  &  18  Vict.  c.  104, 

B.  45,  s.  5G.     In  the  case  of  a  corpora- 

(q)  Stat.  57  &  58  Vict.  c.  GO,  ss.  tion  tlie  declaration  must  be  made 

17.  18,  21,  replacing  17  &  18  Vict.  by  tlie  secretary  or  other  oflBcer 

c.  104,  S8.  47,  48,  5:5.  authorized  by  the  corporation  for 

(»•)  Stat.  57  &  58  Vict.  c.  GO,  ss.  the  purpose  ;  stat.  57  lV-  ."iS  A'ict. 

24,  65  (2),  replacing  17  &  18  Vict.  c.  GO,  s.  Gl  (2). 
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bills  of  sale  are  entered  in   the  register  book  in  the 
order  of  their  production  to  the  registrar  (/!). 

All  mortgages  of  any  ship,  or  share  therein,  arc  to  Mortgage  of 
be  in  the  form  prescribed  by  the  Act,  or  as  near  thereto  ^^"P^- 
as  circumstances  permit ;  and  on  the  production  of  any 
such  instrument,  the  registrar  of  the  ship's  port  of 
registry  is  to  record  the  same  in  the  register  book. 
Mortgages  shall  be  recorded  by  the  registrar  in  the 
order  of  time  in  which  they  are  produced  to  him  for 
that  purpose,  and  the  registrar  shall  by  memorandum 
under  his  hand  notify  on  each  mortgage  that  the  same 
has  been  recorded  by  him,  stating  the  day  and  hour  of 
that  record  {u).  If  there  are  more  mortgages  than  one 
registered  in  respect  of  the  same  ship  or  share,  the 
mortgagees  are  entitled  in  priority  one  over  the  other 
according  to  the  date  at  which  each  mortgage  is 
recorded  in  the  register  book,  and  not  according  to  the 
date  of  each  mortgage  itself,  notwithstanding  any 
express,  implied  or  constructive  notice  (v).  As  we 
have  seen  (a;),  a  legal  mortgage  duly  made  and  regis- 
tered in  accordance  with  the  Act  has  priority  over  an 
unregistered  equitable  charge,  previously  created,  not- 
withstanding that  the  mortgage  were  taken  with  notice 
of  the  charge.  Except  as  far  as  shall  be  necessary  for 
making  a  mortgaged  ship  or  share  available  as  a 
security  for  the  mortgage  debt,  the  mortgagee  shall  not 
by  reason  of  his  mortgage  be  deemed  to  be  the  owner 
of  the  ship  or  share,  nor  shall  the  mortgagor  be  deemed 
to  have  ceased  to  be  owner  thereof  (y).    Every  registered 

(()  Stat.  57  &  58  Vict.  c.  GO,  s.  34,  replacing  17  &  IS  Vict.  c.  104, 

2G,  replacing  17  &  18  Vict.  c.  104,  s.  70.     See  European  Co.  v.  Royal 

s.  57.  Mail  Co.,  4  K.  &  J.  (J76  ;   Diekin- 

(«)  Stat.  57  &  58  Vict.  c.  GO,  s.  son   v.   Kitchen,  8  E.  &  B.  789 ; 

31,  replacing  17  &  18  Vict.  c.  104,  Marriott   v.    The    Anchor    Bever- 

ss.  GG,  G7.  sionury  Company,  Limited,  2  Giff. 

{v)  Stat.  57  &  58  Vict.  c.  GO,  s.  457 ;    Gollius  v.   Lamport,  4   De 

33,  replacing  17  &  18  Vict.  c.  104,  G.  J.  &  S.  500;   Rusden  v.  Pope, 

s.  69.  L.   E.  3  Ex.  269 ;    The    Heather 

(x)  Ante,  p.  111.  Bell,  1901,  P.  143,  272. 

ly)  Stat.  57  &  58  Vict.  c.  60,  s. 

W.P.P.  8 
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mortgagee  shall  have  power  absolutely  to  dispose  of  the 
ship  or  share  in  respect  of  which  he  is  registered,  and 
to  give  effectual  receipts  for  the  purchase-money ;  but 
where  there  are  more  persons  than  one  registered  as 
mortgagees  of  the  same  ship  or  share,  a  subsequent 
mortgagee  shall  not,  except  under  the  order  of  a  court 
of  competent  jurisdiction,  sell  the  ship  or  share  without 
the  concurrence  of  every  prior  mortgagee  (z).  A  regis- 
tered mortgage  of  a  ship  or  share  shall  not  be  affected 
by  any  act  of  bankruptcy  committed  by  the  mortgagor 
after  the  record  of  the  mortgage,  notwithstanding  that 
the  mortgagor  at  the  commencement  of  the  bankruptcy 
had  the  ship  or  share  in  his  possession,  order  or 
disposition,  or  was  reputed  owner  thereof  (a),  and  the 
mortgage  shall  be  preferred  to  any  right,  claim,  or 
interest  of  the  bankrupt's  other  creditors  or  their 
trustee  (&).  The  transfer  of  a  mortgage  of  a  ship  or 
a  share  therein  is  required  to  be  made  in  the  form 
prescribed  by  the  Act,  and  to  be  registered  (c).  And 
where  a  registered  mortgage  is  discharged,  the  registrar 
shall,  on  production  of  the  mortgage  deed  with  a  receipt 
for  the  mortgage  money  endorsed  thereon,  duly  signed 
and  attested,  make  an  entry  of  the  discharge  of  the 
mortgage  in  the  register  book ;  and  on  that  entry  being 
made,  the  estate,  if  any,  which  passed  to  the  mortgagee, 
shall  vest  in  the  person  in  whom  (having  regard  to 
intervening  acts  and  circumstances,  if  any)  it  would 
have  vested  if  the  mortgage  had  not  been  made  (d).  A 
mortgage  of  a  ship  passes  to  the  mortgagee,  under  the 
word  "  ship,"  all  articles  necessary  to  the  navigation  of 
the  ship  or  the  prosecution  of  the  adventure,  which  are 
on  board  at  the  date  of  the  mortgage ;  and  wdll  further 

(z)  Stat.  57  &  58  A'ict.  c.  GO,  s.  (c)  Stat.  57  &  58  Vict.  c.  GO,  s, 

35,  replacing  17  &  18  Yict.  c.  104,      o7,  replacing  17  &  18,  Vict.  c.  104, 
8.  71.  s.  73. 

(a)  Ante,  p.  103.  (d)  Stat.  57  &  58  Yict.  c.  GO,  a. 

Ih)  Stat.  57  &  58  Vict.  c.  GO,  b.  32,  replacing  17  &  18  Yict.  c.  104, 

36,  replacing  17 Sc  \8  A'ict.  c.  104,  .s.  68. 
s.  72. 
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pass  to   the  iiiortgagco  all   articles  which  may  snljsc- 
queiitly  be  brought  on  board  in  substitution  for  them  (c). 

The   Merchant    Shipping    Act    contains    provisions 
enabling  any  registered  owner  to  empower  any  other 
person  or  persons  to  sell  any  entire  ship,  or  to  mortgage 
any  ship  or  any  share  therein,  at  any  place  out  of  the 
country  or  possession  in  wliich  the  port  of  registry  of 
the  ship  is  situate.     For  this  purpose  what  are  called  Certificates  of 
certificates   of  sale   or   mortgage   are   granted   by   the  mort^ao-e. 
registrar  on  the  conditions  mentioned  intheAct(/). 
Besides   requiring    the    registration   of    absolute    con- 
veyances, mortgages  and  transfers  of  mortgage  of  ships, 
the  Act  further  provides  that  the  transmission  of  the 
property   or   of  the   interest   of  a   mortgagee   in   any 
registered  ship  or  share  therein  on  marriage,  death  or 
bankruptcy,  or  by  any  lawful  means  other  than  a  transfer 
under  the  Act,  shall  be  authenticated  and  registered 
in  manner  therein  prescribed  (g).     The  above  are  the 
principal  provisions  of  the  Act  so  far  as  relate  to  the 
conveyance  of  ships.     For  more  particular  information 
the  reader  must  be  referred  to  the  Act  itself,  which  is 
of  great  length.     It  may,  however,  be  added,  that  all 
instruments  used  in  carrying  into  effect  that  part  of  the 
Act,  which  relates  to  the  registration  of  British  ships  Exempt  from 
and  the  transfer  or  mortgage  thereof,  are  exempt  from  ^*^'"P   "  y- 
stamp  duty  (h).     And  that,  if  any  conveyance  of  a  ship  Kegistratiou 
be  procured  to  be  registered  by  fraud,  the  court  may  P™''"'^^^^  '^y 
rectify  the  register  by  ordering  the  entry  to   be  ex- 
punged (i).  Transfers  or  assignments  of  any  ship  or  vessel 

(e)  Coltman  v.  Chamberlain,  25  or  share  to  a  person  not  qualified 

Q.  B.  D.  328.  to  own  a  British   sbip,  he   may 

(/)  Stat.   57  &  58  Vict.  c.  CO,  obtain  an  order  for  sale  thereof; 

ss.   iJU  — 46,  replacing   17  &   18  see  s.  28  of  the  Act  of  1894,  re- 

Vict.  c.  104,  ss.  76  sg.     See  Orr  placing  s.  (32  of  the  Act  of  1854. 
V.  Dickinson,  John.  1.  (/t)  Stat.  57  &  58  Vict.  c.  GO, 

(g)  Stat.  57  &  58  Vict.  c.  60,  ss.  s.  721,  replacing  17  &  18  Vict.  c. 

27,  38,  replacing  17  &  18  Vict.  c.  104,  s.  9. 

104,  ss.  58,  74.    On  such  trans-  (0  Broiilc  v.  Broonihall,  1906, 1 

mission  of  the  property  in  a  ship  K.  B.  .")71. 
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or  any  share  thereof  are  excepted  from  the  provisions 
of  the  Bills  of  Sale  Acts  {j).  A  ship,  or  any  share 
therein,  may  l)e  taken  in  execution  and  sold  nnder 
the  writ  oi  Ji.  fa.  (k).  And  a  trustee  in  hankruptcy  may 
transfer  the  bankrupt's  shares  in  ships  to  the  same 
extent  as  the  Ijankrupt  liimself  might  have  transferred 
the  same  (I). 


Admiralty 
action  in  rem. 


Shii)s  subject  The  most  striking  difference  that  there  is  in  point  of 
law^^"^'*^™"  law  between  ships  and  other  chattels  is  owing  to  the 
fact  that  ships  have  been  subject  to  maritime  law,  as 
administered  by  the  High  Court  of  Admiralty,  of  which 
the  jurisdiction  is  now  vested  in  the  High  Court  of 
Justice.  According  to  the  law  administered  under  the 
admiralty  jirrisdiction  of  the  Court,  there  are  certain 
claims  which  attach  upon  a  ship  herself,  irrespective  of 
the  [ownership  thereof.  Such  claims  may  be  enforced 
by  proceedings  and  process  in  rem,  that  is,  1)y  an  action 
in  the  Admiralty  Division  arresting  the  ship  herself 
when  lying  at  a  port  within  the  jurisdiction,  and  by  sale 
of  the  ship,  and  application  of  the  proceeds  of  sale  in 
default  of  the  owner's  appearance  to  answer  for  the 
:\raritimclien.  demand  (m).  One  foundation  of  proceedings  in  rem 
against  a  ship  is  a  maritime  lien,  which  is  not  a  mere 
right  to  retain  possession,  like  a  common  law  lien  («), 
but  is  a  claim  or  privilege  upon  a  thing  to  be  carried 
into  effect  by  legal  process.  This  claim  or  privilege 
travels  with  the  thing  into  whosesoever  possession  it  may 
come.  It  is  inchoate  from  the  moment  the  claim  or 
privilege  attaches,  and  when  carried  into  effect  by  legal 
process,  by  a  proceeding  in  rem,  relates  back  to  the 


(j)  Stats.  41  &  42  Vict.  c.  31, 
K.  4 ;  45  &  4»J  Vict.  c.  43,  s.  o ; 
o)(^e,  pp.  71,70.  90,  92. 

(/;)  Aiiti\  p.  99;  Ilaihy  v.  Hen- 
ley, 11  Jr.  Cb.  451  ;  Tlie  Gemma, 
1899,  P.  285. 

(/)  Stat.  46  &  47  Vict.  c.  52,  s. 
50,  sub-8.  3. 

(m)  The   Tmnont,   1  W.   Eob. 


163,  164;  The  Wcdmonlaml,  4 
Notes  of  cases,  173  ;  Cciftrique  v. 
Irnri',  L.  1{.  4  11.  I..  414;  lliiles 
of  the  Supreme  Court.  1883,  Order 
XIII.,  rules  12,  13;  The  NauliJ:, 
1895,  P.  121 ;  The  Crimdon,  1900, 
P.  171. 

(h)  See  ante,  pp.  59 — 64, 
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period  when  it  first  attached  (o).    Collision  (j9)  at  sea,  for  Collision. 
which  the   shipowner   is  responsible,  gives  rise   to  a 
maritime  lieu  for  damages  attaching  upon  the  ship  in 
fault;  and  such  a  lien  may  be  enforced   against    the 
ship,  even   though  she  may  have  been  sold  after  the 
collision  to  a  hona  fide  purchaser  without  notice  of  any 
such  liability  {q).     Salvage  services  rendered  to  a  ship  Salvage. 
also  give  rise  to  a  maritime  lien  (r).     And  a  maritime  ^Mariners'  and 
lien  attaches  upon  a  ship  for  mariners'  wages  (s).     A  ■wages. 
similar  lien  has  been  given  by  statute  for  a  master's 
wages  {t),  and    his  disbursements  for  which  the  ship- 
owner is  liable  {u).     But  it  is  now  settled  that  by  the 


the  early  practice  of  arresting 
the  goods  within  the  Admiral's 
jurisdiction  of  any  person  sued  in 
tiie  Admiralty  Court  in  order  to 
compel  his  appearance  ;  Marsden, 
Select  rieas  of  the  Court  of  Ad- 
miralty (Selden  Socy.)  i.,  Ixxi., 
Ixxii.  ;*  The  Dictator,  1892,  P.  304, 
311;  The  Ripon  City,  1897,  P. 
226,  2;]9  sq.\  Marsden  on  Col- 
lisions, 83  sq.,  4th  ed. 

(p)  See  The  Normandy,  1904, 
P.  187. 


(o)  Earmer  v.  Hell  (The  Bold 
Bnccleuch),  7  Moo.  P.  C.  267,  284, 
285 ;  The  Henrich  BJoru,  10  P.  D. 
54 ;  The  Ripon  City,  1897,  P.  226, 
241;  Ctirrie  v.  McKnight,  1897, 
A.  0.97;  The  Tenjede,  1903,  P. 
27 ;  see  The  Taitmania,  13  P.  D. 
110;  The  Kong  Magnui,\^^\,  P. 
223.  The  better  opinion  seems  to 
be  that  the  doctrine  of  a  maritime 
lien  upon  a  ship  herself,  as  dis- 
tinguished from  a  claim  against 
her  owner,  is  a  late  development 
of  English  Admiralty  law  out  of 

(q)  Earmer  v.  Bell,  ubi.  sup. ;  The  Nymph,  Swab.  86 ;  The  Charles 
Amelia,  L.  E.  2  A.  &  E.  330;  The  Utopia,  1893,  A.  C.  492,  499;  see 
The  Eenrich  Bjorn,  11  App.  Cas.  282—284;  The  Zeta,  1893,  A.  C. 
468.  By  the  admiralty  as  well  as  by  the  common  law  of  England 
the  owner  of  a  ship  was  fully  responsible  for  all  damages  caused  by 
her  improper  navigation.  But  other  countries  having  in  modern 
times  introduced  the  rule,  that  the  shipowner's  liability  in  such  cases 
should  be  limited  to  the  value  of  the  ship  and  freight,  the  principle 
of  limitation  of  liability  was  adopted  in  this  country  by  the  legis- 
lature ;  and  tiie  shipowner's  liability,  on  events  occurring  without  his 
actual  fault  or  privity,  is  now  limited  by  statute  to  an  amount  varying 
with  the  tonnage  of  his  vessel.  See  Lloyd  v.  Guihert,  L.  R.  1  Q-  B. 
115;  The  Dictator,  1892,  P.  304,  313—321  ;  stat.  57  &  58  Vict.  c.  60, 
s.  503,  amended  by  63  &  (J4  Yict.  c.  32,  ss.  1,  3,  and  replacing  17  &  IS 
A^ict.  c.  104.  ss.  504,  506,  amended  by  25  &  26  Vict.  c.  63,  s.  54 ;  and 
53  Geo.  III.  c.  159 :  ]Marsden  on  Collisions,  175—179,  4th  ed. ;  The 
Eopper,  No.  m,  1906,  P.  34. 


(r)  See  The  Eenrich  Bjorn,  10 
P.  D.  44,  52;  11  App.  Cas.  270, 
279,  282. 

(s)  Abbott  on  Merchant  Ship- 
ping, 476,  5tli  ed. ;  810  s^q.,  V.\i\\ 
ed. ;  The  Elin,  8  P.  D.  ".9,  129 ; 
R.  V.  Judge  of  Citi/  of  London 
Court,  25  Q.  B.  D.  339. 


(0  Stat.  57  &  58  Vict.  c.  60,  s. 
167  (1,  3),  replacing  17  &  18  Vict, 
c.  104,  s.  191 ;  24  Vict.  c.  10,  s. 
10. 

(m)  Stat.  57  &  58  Vict.  c.  60.  s. 
167  (2,  3),  replacing  52  &  53  Vict. 
c.  46,  s.  1 ;  see  Morgan  v.  Cadle- 
gate  Steamship  Co.,  1893,  A.  C. 
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law  of  England  there  is  no  maritime  lien  for  necessaries 
King's  and  su])i)lied  to  a  ship  (.f).  Xo  Admiralty  acticm  in  rem 
sovereign's  c^ui  be  maintained  against  any  ship  (wliether  man-of-war 
siiips  exonipt.    ^J^,  j^^,|-)  ^y}^i(3j^  j^  |-|jg  p^perty  of  the  Crown  (ij)  or  of 

any  foreign  sovereign  (z) ;  and  such  vessels  cannot  he 

made  sul)ject  to  any  maritime  lien. 


T^ottonirv. 


Maritime 
interest. 


A  maritime  lien  upon  a  ship  may  also  he  created  by 
a  bottomry  bond.  Bottomry  is  a  contract  whereby  a 
vessel  is  hypothecated  by  her  owner  or  master  for  the 
payment,  in  the  event  of  her  voyage  terminating  suc- 
cessfully, of  money  advanced  to  him  for  the  necessary 
use  of  the  vessel,  together  with  interest ;  which  interest, 
in  consideration  of  the  risk  incurred,  is  generally  far 
beyond  five  per  cent.,  formerly  the  legal  rate,  and  is 
known  as  maritime  interest.  The  name  of  bottomry  is 
given  to  such  a  contract  because  the  ship's  bottom  or 
keel  is  said  to  be  pledged  thereby  (a).  It  is  of  the 
essence  of  bottomry  that  the  lender  should  take  upon 
himself  the  maritime  risk ;  that  is,  that  the  money 
should  be  repayable  only  in  the  event  of  the  ship's  safe 
arrival  (a).  A  bottomry  bond  does  not  pass  the  property 
in  the  ship,  but  attaches  a  claim  upon  her  enforceable, 
like  any  other  maritime  lien,  by  an  admiralty  action 
in  rem  (b).  Bottomry  bonds  are  usually  given  by 
the  masters  of  ships  at  foreign   ports  to  raise  money 


38 ;  The  Orienta,  1895,  P.  49  ;  The 
Eipon  City.  1897.  P.  ^20. 

(a;)  The  Neptune,  o  Knapp  94 ; 
The  Oman.  2  W.  Eol).  HHS ;  The 
India,  :',2  L.  J.  X.  S.,  P.  J\I.  &  A. 
185;  Thp  Rio  Tinto.  9  App.  Cas. 
356;  The  Henrirh  Bjorn,  10 
P.  D.  44;  11  App.  ('as.  270.  Tlie 
civil  law  and  tlie  laws  of  those 
conntries  which  have  adopted  its 
principles,  give  a  maritime  lien 
for  necessaries  8upi)lif'd  to  a  ship  ; 
Abbott  on  iNIerchant  Shipping, 
108,  5th  ed.;  141,  13th  ed. ;  1 
Jlaude  &  Pollock  on  Merchant 
Shipping,  t)G,  4th  ed.  The  Ameri- 
can law  gives  a  maritime  lion  for 


neces.saries  supplied  to  foreign 
ships  ;  see  The  General  Smith,  4 
Wheaton,  438;  The  Brig  Xesfor, 
1  Summer,  73.  The  Scotch  mari- 
time law  appears  to  be  the  same 
as  our  own  ;  Currie  v.  McKnight, 
1897,  A.  C.  97. 

iy)  The  Scotia,  1903,  A.  C.  501. 

(2)  T/te  rarlement  Beige,  5 
V.  1).  197. 

(a)  The  Atlas,  2  Ilagg.  48,  52, 
57,73;  Stainbank  x.  Femiing,  11 
C.  B.  51,  87—89;  StainhanJ:  v. 
Shepard,  13  C.  B.  418. 

(b)  Stai7ihanh  V.  Shepard,  13 
('.  P..  418,  441,  442. 


OF   SHIPS. 


119 


not  procurable  otlierwise   foi'  necessary  repairs  to  the 

vessel  (c).     The  master  of  a  ship  may  charge  her  with 

the  repayment  of  money  advanced  upon  bottomry  in  a 

case   of  necessity,  but  not  otherwise ;  and  only  after 

communicating  with  her   owner,  if  communication  be 

practicable  {d).      And  to  give  validity  to  a  bottomry 

bond  given  by  a  ship's  master  there  must  be  not  only 

the  necessity  of  obtaining  what  is  requisite  to  enable  the 

ship  to  proceed  on  her  voyage,  l)ut  also  the  necessity  of 

raising  the  money  upon  bottomry  on  account  of  the 

impossibility  of  procuring  it  in  any  other  way  {e).     A 

liottomry  bond  given  by  the  owner  of  a  ship  must  be 

based  on  a  like  necessity  in  order  to  create  a  lien  giving 

the  bondholder  priority  to  mortgagees  (/).     Either  the 

owner  or  master  may  make  himself  personally  liable 

as  well  as  the  ship  upon  a  bottomry  contract  {g).     But 

the  master  has  no  authority  to  make  the  owner,  as  well 

as  the  ship,  liable  upon  a  bottomry  bond ;  he  can  bind 

the  ship  only  when  the  necessity  arises  {It).    The  master  Sale  of  ship 

of  a  ship  has  no  authority  to  sell  her,  except  in  a  case   ^^  m^^'^ter. 

of  urgent  necessity  {€). 


There  are  also  claims  which  may  be  enforced  against  Claimsagainst 

a  ship  giving 

„,.,,,  no  maritime 

owner  personally  liable  to  repay    jjgjj 

money  advanced  on  bottomry,  by 


(c)  The  Zodiac,  1  Hagg.  325. 

(d)  Kleimvoit  &  Co.  v.  Cassa 
Maritima  of  Genoa,  2  App.  Cas. 
156. 

(e)  The  Nelson,  1  Hagg.  169, 
175;  The  Reliance,  3  Hagg.  71; 
The  Prince  of  Saxe  Cubotirg, 
3  Moo.  P.  C.  1;  The  Karnak, 
L.  K.  2  A.  &  E.  289,  2  P.  C. 
505 ;  The  Pontida,  9  P.  D,  102, 
177. 

(/)  Tlie  Duhe  of  Bedford,  2 
Hagg.  294;  The  Royal  Arch, 
Swab.  269. 

(fir)  Willis  V.  Palmer,  7  C.  P>. 
N.  S.  360, 361 ;  Williams  &  Bruce's 
Admiralty  Practice,  52. 

(//)  Stainhanh  v.  Fenning,  11 
C.  B.  51,  88,  89;  Staiiihaitk  v. 
Shepiird,  13  0.  B.  418.  The 
master  may,  however,  render  the 


giving  bills  of  exchange  drawn 
on  the  owner  as  a  collateral 
security ;  in  which  case,  if  the 
bills  are  honoured,  tlie  bottomry 
is  discharged,  and,  though  the 
ship  arrive,  the  maritime  interest 
is  not  pavable;  Stainhanh  v. 
Shepard,  13  C.  B.  443,  444. 

(^■)  As  where  a  ship  has  put 
into  port  in  need  of  extensive 
repairs  and  the  master  can  raise 
no  money  on  bottomry  or  other- 
wise, and  communication  witli 
the  owner  is  impracticable ;  see 
The  Segredo,  otherwise  Eliza 
Cornish,  1  Spk.  Ecc.  &  Ad.  36, 
46 ;  The  Olasgoic,  Swab.  145 ; 
The  Margaret,  ibid.  382. 
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a  ship  under  the  admiralty  jurisdiction  as  extended  by 
statute  (k),  but  do  not  give  rise  to  any  maritime  lien  : 
as  claims  for  towage  (/)  or  for  necessaries  supplied 
to  a  foreign  ship ;  or  to  any  ship  whose  owner  is  not 
domiciled  in  England  or  Wales,  elsewhere  than  in  the 
port  to  which  she  belongs  (??i).  Such  claims  do  not 
attach  upon  the  ship  at  the  time  they  arise  or  until  the 
ship  is  arrested  in  the  action  to  enforce  them  (ii).  They 
cannot  therefore  be  enforced  against  the  ship,  if  her 
ownership  be  transfeiTcd  before  her  arrest.  For  the 
ship  can  only  be  arrested  on  such  claims  while  she 
remains  the  property  of  an  owner  personally  liable  to 
satisfy  them  (o). 


Admiralty 
juri:jdiction 
to  give  pos- 
session of  a 
ship. 


The  Court  of  Admiralty  also  had  jurisdiction,  exer- 
cisable by  process  in  rem,  in  a  cause  of  possession  to 
take  a  ship  out  of  the  possession  of  a  wrong-doer,  and 
put  her  into  the  possession  of  the  rightful  owner  (p). 
Formerly  this  jurisdiction  did  not  extend  to  the  decision 
of  questions  of  title  or  ownership,  Init  was  confined 
to  effecting  transfer  of  possession.  It  could  not  be 
exercised,  therefore,  in  cases  where  conflicting  claims 
of  title  or  ownership  were  asserted  in  good  faith  {q). 
But  a  statute  of  the  year  1840  gave  to  the  Court  of 
Admiralty  jurisdiction  to  decide  all  questions  as  to  the 


{Ic)  Stats.  3  &  4  Viet.  c.  G5, 
8.  0 ;  24  Vict.  c.  10,  s.  o. 

(l)  The.  rrincess  Alice,  3  W. 
Rob.  138 ;  see  The  HenricJi 
BJnrn,  10  P.  D.  52,  53;  11  A  pp. 
Caa.  283;  WeMruy  V.  Great 
Yarmouth  Steam  Carrying  Co., 
43  Ch.  D.  241. 

(jtt)  The  Alexander,  1  W.  Eob. 
346,  360;  The  Sophv-,  ihld.  368, 
369;  The  Pacific,  lir.  &  I..  243; 
The  Ttco  EUem,  L.  R.  4  P.  C. 
161  ;  The  Rio  Tinto,  It  App.  Cas. 
356;  The  Henrich  Bjnrn,  10 
P.  D.  44,  54;  11  App.  Cas.  270, 
277  ;  The  Mecca,  1895,  I'.  95. 

(«)  See  The  Cella,  13  P.  D.  82  ; 


The  African,  1894,  P.  141. 

(o)  See  note  (m),  above. 

(p)  Re  Blanchard,  2  B.  &  C. 
244  ;  The  Lagan,  3  Hagg.  Adm. 
Rep.  418. 

(g)  The  Warrior,  3  Dod.  288 ; 
The  Pitt,  1  Hagg.  A.  R.  240; 
The  John,  2  Hagg.  A.  R.  305  ; 
see  also  The  Guardian,  3  Rob. 
93;  The  Aurora,  ibid.  133;  The 
SiMers,  ibid.  213.  The  Court 
would,  liowever,  in  a  cause  of  pos- 
session, decide  questions  of  title 
depending  on  the  law  of  prize; 
The  Counters  of  LauderdaJe,i  Rob, 
283 ;  The  Victoria,  Edw.  97. 
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title  to  or  ownership  of  any  ship  or  vessel  arising  in 
any  cause  of  possession,  salvage,  damage,  wages,  or 
bottomry,  which  should  thereafter  be  instituted  in  the 
said  Court  (?').  So  that  the  rightful  owner  of  a  ship  in 
the  possession  of  another  may  now  proceed  to  assert 
his  title  thereto  in  an  admiralty  action  in  rem  obtaining 
the  arrest  of  the  ship,  and  may  recover  possession  of 
her  upon  establishing  his  claim  (s). 

The  Court  of  Admiralty  also  possessed  an  exceptional  Admiralty 
jurisdiction  in  the  case  of  part  owners  of  a  ship,  to  give  between  co- 
possession  of  the  ship  to  the  owners  of  a  majority  of  the  owners  of  a 
shares,  but  to  restrain  them  from  sending  the  ship  on 
a  voyage  against  the  will  of  the  owners  of  the  minority 
of  shares,  without  giving  security  for  her  safe  return. 
This  jurisdiction  was  enforceable  by  arrest  of  the  ship 
in  a  cause  of  possession  or  restraint  as  the  case  might 
be  if).  The  jurisdiction  of  the  Court  of  Admiralty 
did  not  extend  to  the  determination  of  questions 
of  account  or  title  between  co-owners  (w).  But  the 
Admiralty  Court  Act,  1861  (x),  conferred  on  the  High 
Court  of  Admiralty  jurisdiction  to  decide  all  questions 
arising  between  the  co-owners,  or  any  of  them,  touching 
the  ownership,  possession,  employment  and  earnings 
of  any  ship  registered  in  any  port  of  England  or 
Wales,  or  any  share  thereof;  and  it  empowered  that 
court  to  settle  all  accounts  outstanding  and  unsettled 
between  the  parties  in  relation  thereto,  and  to  direct 
the  ship  or  any  share  thereof  to  be  sold,  and  to  make 
such  order  in  the  premises  as  to  the  court  should  seem 

(*•)  Stat.  3  &  4  Vict.  c.  65,  s.  4.  244,  248  ;  T]ie  Apollo,  1  Hagg. 
(s)  See  The  Segredo,  otherwise  306 ;  The  Valiant,  1  W.  Eob.  64 ; 
Eliza  Cornigh,  1  Spk.  Ecc.  &  Ad.       The  K,nt,  Lush.  495 ;  The  Emj- 


36;     The   Glasgow,    Swab.   145 


The    Empress,    ihid.     160;     The       1900,  P.  4 


Margaret  Mitchell,  ihid.  382 
llules  of  the  Supreme  Court,  1883 
Appendix  A.  Pt.  III.  s.  6,  H 
No.  9.  (a;)  Stat.  24  Vict.  c.  10. 

(()  Be  Blanchard,    2  B.   &  C. 


land,  12  P.  D.  32  ;   Tlie  Cawdor, 


(m)  Haly  V.  Goodgon,  2  Mer. 
77;  The  Apollo,  1  Hagg.  313; 
Castelll  V.  Cook,  7  Hare,  89,  97. 
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lit  (y).  The  same  Act  also  ,^ave  tlie  Court  of  Admiralty 
jurisdiction  ()\-er  any  claim  in  respect  of  any  mortgage 
duly  registered  according  to  the  provisions  of  the 
Merchant  Shipping  Act,  1854  {z). 


Admiralty  By  the  Judicature  Act  of  1873  the  jurisdiction  of  the 

if  Hi<d/coiirt  -^'S^  Court  of  Admiralty  was  transferred  to  and  vested 


of  Justice. 


County 
courts. 


in  the  High  Court  of  Justice  {a),  as  from  the  1st  of 
November,  1875  (?*)  ;  and  all  matters  and  causes  which 
would  have  been  within  the  exclusive  cognizance  of 
the  Court  of  Admiralty  were  assigned  to  the  Probate, 
Divorce  and  Admiralty  Division  of  the  High  Court  (c). 
All  suits  which  were  commenced  by  a  cause  in  rem,  or 
in  personam  in  the  Court  of  Admiralty  are  now  insti- 
tuted by  a  proceeding  called  an  action  {d).  Some  of  the 
county  courts  now  possess  Admiralty  jurisdiction  (e). 


C  'harter- 
I'arty. 


General  ship. 
Bill  of  lading:. 


Sometimes  a  vessel  is  hired  for  a  given  voyage.  The 
instrument  by  which  such  hiring  is  affected  is  termed 
a  charter-party  (/).  Whether  the  legal  possession  of 
the  ship  passes  to  the  hirer  (or  charterer,  as  he  is  called) 
depends  on  the  stipulations  contained  in  the  charter- 
party,  such  as  whether  the  charterer  or  the  owner  is  to 
provide  the  seamen,  and  keep  the  vessel  in  order  {g). 
Where  a  merchant  ship  is  open  to  the  conveyance  of 
goods  generally,  it  is  called  a  general  ship.  The  receipt 
for  the  goods  given  by  the  master  is  called  the  hill 
of  lading  :  it  states  that  the  goods  are  to  be  delivered 
to  tlic  consignee  or  liis  assigns ;  and  by  the  custom  of 


(V)  Sect.  8 ;  The  HerewarJ, 
1895,  P.  284. 

(2)  Sect.  11. 

(a)  Stat.  3(i  &  37  "N'ict.  c.  G6, 
s.  16. 

(h)  Stat.  :!7  &  38  Viet.  c.  83. 

(c)  Stat.  3G  &  37  Vict.  c.  OG, 
s.  34. 

00  Tillies  of  the  Supreme 
Court,  1883,  Order  I.,  rule  1. 


(e)  Stats.  31  &  32  Vict.  c.  71  ; 
32  &  33  Vict.  c.  51. 

(/)  The  stump  duty  on  a 
charter-jjarty  is  now  sixpence; 
stat.  54  &  55  Vict.  c.  39,  First 
Schedule. 

(g)  Bi'un  V.  Hoqrt,  10  Bing. 
345  ;  33  \\.  It.  443  ;  Fmton  V.  Citij 
of  London  Stf-nm  Pach^t  Com- 
pany, 8  Ad.  &  Ell.  835. 
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merchants,  the  bill  of  lading,  when  endorsed  by  the  con- 
signee with  his  name,  becomes  a  negotiable  instrument 
the  delivery  of  which  passes  the  property  in  the  goods  (A) : 
but  it  was  formerly  held  that  the  right  to  sue  upon  the 
contract  contained  in  the  bill  of  lading  to  carry  and 
deliver  the  goods  did  not  pass  by  the  indorsement  (i). 
It  is,  however,  now  enacted  that  every  consignee  of 
goods  named  in  a  bill  of  lading,  and  every  indorsee 
of  a  bill  of  lading,  to  whom  the  property  in  the  goods 
tlierein  mentioned  shall  pass  upon  or  by  reason  of  such 
consignment  or  indorsement  shall  have  transferred  to 
and  vested  in  him  all  right  of  suit,  and  be  subject  to 
the  same  liabilities  in  respect  of  such  goods,  as  if  the 
contract  contained  in  the  bill  of  lading  had  been  made 
with  himself  (k).  The  money  payable  for  the  hire  of  a  Freight. 
ship,  or  for  the  carriage  of  goods  in  it,  is  the  freight, 
which,  whether  accrued  or  accruing,  is  assignable  in  the 
same  manner  as  any  other  ordinary  chose  in  action  (I). 
But  in  the  case  of  a  mortgage  of  a  ship,  the  mortgagee  Rigbt  of 
whose  mortgage  is  first  registered,  obtains,  by  taking  freight 
actual  (m)  or  constructive  (n)  possession,  a  legal  right  to 
the  freight,  with  all  the  advantages  which  equity  gives 
to  a  legal  owner,  in  the  event  of  a  conflict  of  claims  (o). 
The  delivery  of  goods  imported  from  foreign  parts,  and 
the  lien  of  the  shipowner  for  their  freight,  are  now 
regulated  by  the  provisions  of  the  Merchant  Shipping 
Act,  1894  0;). 

(fe)  Caldwell  V.  Ball,  1  T.  Rep.  524 ;  1  M.  &  K.  488  ;  33  E.  E.  135 ; 

205,  216 ;  1  E.  E.  187  ;  see  ante,  Leslie  v.  Guthrie,  1  New  Cases, 

p.  70.  697 ;  Lindsay  v.  Gibhs,  22  Beav. 

(i)  Thompson    v.    Dominy,    14  522. 

Mee.  &  Wels.  403.  (m)  BroiPn  v.  Tanner,  Ti.  E.  3 

(A)  Stat.  18  &  19  Vict.  c.  Ill,  Ch.  597. 

s.  1.     It  has  been  held  that  this  (w)  Rusden   v.  ro]}t',   L.    E.   3 

enactment  does  not  place  the  in-  Ex.  269. 

dorsee  of  a  bill  of  lading,  to  whom  (o)    Liverpool    Marine    Credit 

it  has  been  delivered  by  way  of  Company  v.  Wilson,  L.  E.  7  Ch. 

pledge  only,  in  the  position  of  a  507;   Wilson  v.  Wilson,  L.  E.  14 

party  to   the  contract  contained  Eq.  32 ;  Keitli,  v.  Burrows,  2  C. 

therein;    Seivell   v.    Bnrdicl;    10  P.  D.  1G3;  2  App.  Cas.  636. 

App.  Cas.  74.  (p)  Ante,  p.  61. 

(I)  Dourjlas  V.    Jlmsi'll,  4  Sim. 
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Bottomry 
bond  on  ship, 
freight  and 
cargo. 


The  necessity,  which  authorizes  the  master  of  a  ship 
to  bind  her  l)y  way  of  bottomry,  may  authorize  liim  to 
hypothecate  freight  and  cargo  along  with  the  sliip  by  a 
bottomry  bond.  But  he  can  only  so  bind  the  cargo,  with 
prospect  of  benefit  to  the  cargo  {q)  ;  and  before  doing  so 
he  must  communicate  with  the  cargo  owners  if  practic- 
Respondentia.  able  (r),  Eespondentia  is  a  contract  of  similar  nature 
to  bottomry,  but  entered  into  with  respect  to  cargo  only. 
At  common  law  a  contract  of  respondentia  confers  no 
right  of  property  in  or  lien  upon  the  goods  hypothe- 
cated, the  borrower  only  being  personally  liable  in  the 
event  of  the  safe  termination  of  the  voyage  (-s).  But  the 
holder  of  a  respondentia  ])ond  given  by  the  master  of  a 
ship  and  warranted  by  the  necessity  of  the  case,  may 
enforce  it  against  the  cargo  under  the  admiralty  juris- 
diction of  the  Court  (/),  The  master  of  a  ship  has  no 
authority  to  sell  any  part  of  the  cargo,  except  in  a  case 
of  necessity,  where  he  cannot  communicate  with  the 
cargo-owner  {u). 


Sale  of  cargo 
by  ship's 
maatt'r. 


General 
average. 


Jettison. 


An  incident  of  the  carriage  of  goods  by  sea  is  the 
liability  of  the  several  persons  interested  in  the  ship, 
freight,  and  cargo  to  contribute  rateably  to  indemnify 
a  person  who  has  suffered  loss  l>y  the  sacrifice  volun- 
tarily and  properly  made  of  some  portion  of  the  ship 
or  cargo  to  secure  the  general  safety  of  the  whole.  Such 
a  contribution  is  called  a  general  average  contribu- 
tion (a;).  1l\\q  jettison,  or  throwing  overboard  of  part  of 
the   cargo   in   order   to  save  the  ship,  is  the  simplest 


(g)  Th  Grafdudine,  3  Rub. 
24(1;  Th>  Lizzie,  L.  R.  2  A.  k  E. 
2r)4;  The  Kama!;,  ih.  2IS9;  2 
r.  V.  r)05;  The  Onward,  L.  R.  4 
A.  &  E.  :'.8  :  The  ro)dida,9F.  D. 
102,    177;     The    Chioggia,   1S98, 

r.  1. 

( r)  Kleinicoit  &  Co.  v.  difsa 
Maritima  of  Genoa,  2  App.  Cas. 

(s)  2  Black.  Conim.  4.")7  :  Bu.<h 


V.  Fearon,  4  East  319. 

(<)  (Jargo  Ex  Sultan,  8wub. 
504. 

(m)  Audralian  Steam  Naviga- 
tion Company  v.  Mor.ie,  L.  R.  4 
P.  C.  222,  228 ;  Athiidir  Mutual 
Insurance  Company  v.  Uuth,  It! 
Ch.  L).  474,  481. 

(x)  1  Maude  &  Pollock  on 
Jlerchant  Shipping.  425 — 437, 
4th  ed. 
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instance   of  a   case   of  general  average  (y).     But  the 

principle  extends  to  all  loss  which  arises  in  consequence 

of  extraordinary  sacrifices  made  or  expenses  incurred 

for   the  preservation  of  the  ship   and   cargo  (z).     The  Lien  for 

shii)Owner  has  a  lien  on  cargo  liable  to  contribution  for  general 
^  "  average. 

general  average  (a).  But  no  maritime  lien  arises  from 
liability  to  general  average  contribution  (&).  Where  Particular 
sacrifices  are  made  or  expenses  incurred  to  preserve  ^^'^''^s®- 
particular  articles  only — for  instance,  the  cargo  but  not 
the  ship — the  owners  of  the  articles  saved  are  liable  to 
what  is  called  particular  average ;  for  which  a  like  lien 
is  given  as  in  the  case  of  general  average  (c). 


((/)  Sec  Butler  v.  Wildman,  o 
B.  &  Aid.  o98 ;  22  E.  II.  485 ; 
Halletl  V.  Wigram,  9  C.  15.  580 ; 
Strang,  Steel  (t  Co.  v.  Scott  &  Co., 
14  App.  Cas.  (JOl. 

(z)  Birldey  v.  Fresgrare,  1 
East  220  ;  G  If.  E.  2.")(i ;  Sre7is<len 
V.  Wallace,  lo  Q.  B.  D.  69;  10 
App.  Cas.  404 ;  The  Bona,  1895, 


P.  125  ;  Montgomery  v.  Tmlenunti/, 
d'c.  Insurance  Co.,  1902,  1  K.  B. 
734,  740. 

(a)  Simonds  v.  White,  2  B.  & 
C.  811 ;  20  R.  R.  500.  8ee  Ruth  v. 
Lamport,  16  Q.  B.  D.  442,  7:i5. 

ih)  The  North  Star,  Lush.  io. 

(c)  Hivg4on  v.  Wcndt,  1 
Q.  B.  D.  307. 


126  OF   ClIOSES   IN   POSSESSION. 


CHAPTER  IV. 

UF   CHATTELS   WHICH   DESCEND   TO   THE   HEIli. 

Theke  are  some  kinds  of  choses  in  possession  which 

„       ..       .     form   exceptions   to   the   f^eneral  rules   f^overniDj,'   the 
Lseeptions  to  .    ^  ^       _  .  . 

the  general       ownership  of  goods,  and  their  devolution  upon  their 
ru  cs.  owner's  death.     These   consist   of   certain  chattels  so 

closely  connected  with  land  that  they  partake  of  its 
nature,  pass  along  with  it,  whenever  it  is  disposed  of, 
and,  at  common  law,  descended  along  with  it,  when 
undisposed  of,  to  the  heir  of  the  deceased  owner. 
Under  the  Land  Transfer  Act,  1897  (a),  freehold 
estates  in  fee  simple  now  devolve  on  the  tenant's  death 
upon  his  executors  or  administrators,  who  hold  them, 
subject  to  the  payment  of  his  debts,  on  trust  for  his 
heir  or  devisee.  And  the  devolution  on  death  of  such 
chattels  as  at  common  law  descended  to  the  heir  is  of 
course  modified  so  as  to  correspond  with  the  devolution 
of  the  land  to  which  they  relate.  The  chattels  which 
thus  form  exceptions  are  the  subject  of  the  present 
chapter :  they  consist  principally  of  title  deeds,  heir- 
looms, fixtures,  chattels  .vajetahle,  and  animals  fcrce 
naturce.     Of  each  in  their  order. 

paBB%y^thc  '^^^^^  deeds,  though  movable  articles,  are  not  strictly 

conveyanco  of  speaking  chattels.  They  have  been  called  the  sinews  of 
the  land  (h),  and  are  so  closely  connected  with  it  that 
they  will  pass,  on  a  conveyance  of  the  land,  without 
being  expressly  mentioned :  the  property  in  the  deeds 
passes  out  of  the  vendor  to  the  purchaser  simply  by  the 
grant  of  the  land  itself  (c).     In  like  manner  a  devise  of 

(o)  Stat.  60  &  61  Vict.  c.  65,  Bing.  106  ;  37  E.  R.  374  ;  S.  C.  12 

68.  1 — 4.  Moore  308;  Williams  it  Duchess 

(b)  Co.  Litt.  6  a.  of  Neiccasty "  Contract,  1897, 2  Ch. 

(c)  Eanington  v.  I'lice,  3  B.  &  144, 148. 
Ad.   170;  Philips  v.  liohin^on.  4 
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lauds  by  will  entitled  the  devisee  to  the  possession  of 
the  deeds ;  and  if  a  tenant  in  fee  simple  died  intestate, 
the  title  deeds  of  his  lands  descended  along  with  them 
to  his  heir  at  law  (d).  Title  deeds  of  freehold  estates 
in  fee  simple  now  devolve  in  the  same  manner  as  the 
estates  themselves.  In  former  times,  when  warranty 
was  usually  made  on  the  conveyance  of  land  (e),  the  rule 
was  that  the  feoffor  should  retain  all  deeds  containing 
warranties  made  to  himself  or  to  those  through  whom 
he  claimed,  and  also  all  such  deeds  as  were  material  for 
the  maintenance  of  the  title  to  the  land  (/).  But  if  the 
feoffment  was  made  without  any  warranty,  the  feoffee 
was  entitled  to  the  whole  of  the  deeds ;  for  the  feoffor 
could  receive  no  benefit  by  keeping  them,  nor  sustain 
any  damage  by  delivering  them  (g).  Warranties  have 
now  fallen  into  disuse ;  but  the  principle  of  the  rule 
above  stated  still  applies  when  the  grantor  has  any  other 
lands  to  which  the  deeds  relate,  or  retains  any  legal 
interest  in  the  lands  conveyed ;  for  in  either  of  these 
cases  he  has  still  a  right  to  retain  the  deeds  (h).  And 
it  is  now  expressly  enacted  (i),  that  where  the  vendor 
retains  any  part  of  an  estate,  to  which  any  documents 
of  title  relate,  he  shall  be  entitled  to  retain  such  docu- 
ments. If  the  grantor  should  retain  merely  an  equitable 
right  to  redeem  the  lands,  as  in  the  case  of  a  mortgage 
iu  fee  simple,  it  has  been  said  that  this  equitable  right 
is  a  sufficient  interest  in  the  lands  to  authorize  him  to 
withhold  the  deeds,  unless  they  are  expressly  granted 
to  the  mortgagee  (j).  It  is  very  questionable,  however, 
whether  a  legal  right  ought  to  be  attached  to  an  interest 

(d)  WentwortU's  Office  of  an  Kep.  708 ;  1  R.  R.  603  ;  see  bow- 
Executor,  14th  ed.  153;  Wms.  ever  Sugd.  Peud.  &  Pur.  367, 13th 
Exors.,724,7thed. ;  548,  10th  ed.  ed. ;  441,  442,  14th  ed. ;  2  Prest. 

(e)  See   Williams,  E.  P.   573,  Conv.  4G6. 

20th  ed.  (0  Stat.  37  &  38  Vict.  c.  78 

(f)  Buckhicrst's  Case,  1  Rep.  s.  2,  sub-s.  5  ;  see  1  AVrus.  V.  &  P 
1  b.  603  sq. 

(g)  1  Rep.  1  a.  (j)  Davies  v.  Vernon,  G  Q.  B. 
(/i)  Bro.  Abr.  tit.   Charters  de      443,  447. 

Terre,  pi.  53 ;   Yea  v.  Field,  2  T. 
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merely  equitable.  And  the  doctrine  last  mentioned  is 
opposed  by  more  recent  decisions  (k).  If  anyone 
obtained  title  deeds,  from  a  person  other  than  the  legal 
owner,  by  purchase  for  value  without  notice  of  any 
informality  in  the  other's  title,  a  court  of  equity  would 
not  order  him  to  deliver  up  the  deeds,  even  to  their 
legal  owner  (/).  But  the  plea  of  purchase  for  value 
without  notice  is  no  defence  to  a  claim  by  the  owner 
of  title  deeds  to  recover  possession  of  them  at  law  (m)  ; 
and,  since  the  Judicature  Acts  (n),  such  a  claim  may  be 
enforced  in  any  Division  of  the  High  Court  (o). 

Wheu  tlie  If  a  conveyance  of  lauds  should  be  made  by  way  of 

conveyance  is    ^^^^^  ^j^^^j^  ^f  lands  should  be  granted  to  A.  and  his  heirs 
by  way  of  use.  '  '  .  *=>  . 

to  the  use  of  B.  and  his  heirs,  it  has  been  said  that  the 

title  deeds  of  tlie  land  will  belong  to  A.,  the  grantee ; 
because,  although  the  Statute  of  Uses  (^;)  conveys  the 
legal  estate  in  the  lands  from  A.  to  B.,  it  does  not  affect 
the  title  deeds,  which  must  consequently  still  remain 
vested  in  A.  (q).  But  this  doctrine  has  been  justly 
questioned,  on  the  ground  that  the  legislative  convey- 
ance from  A.  to  B.,  effected  by  the  Statute  of  Uses, 
ought  to  be  at  least  as  powerful  as  the  common  law  con- 
veyance of  the  lands  to  A.  ;  and  if  the  latter  conveyance 
can  carry  with  it  the  deeds  relating  to  the  land,  the 
former  conveyance  should  be  considered  as  powerful 
enough  to  do  the  same  (r) ;  and  it  has  accordingly  been 
so  decided  in  a  case  in  Ireland  (-s). 

The  tenant  of  an  estate  in  fee  simple  in  lands  pos- 
sesses the  highest  interest  which  the  law  of  England 

(7c)  Goode  v.  Burton,  1   Exch.  (o)  lie  Cooptr,  20  Ch.  D.  Gil ; 

Rep.    189  ;    Neidon   v.    Beck,    3  Re  Ingham.  1893,  1  Ch.  352,  361. 

H.   &    N.    220;    see    Williams's  (^j)  27  Hen.  YIII.  c.lO. 

Conveyancing  Statutes,  150;  Re  (q)  1  Sand.  Uses,  4th  ed.  119; 

Jngham,  1893,  1  Ch.  352,  361.  5th  ed.  117. 

(0  UeiKl  V.  Eijerton,  3  P.  \V.  (/)  Sugd.   Vend.   &  Pur.  360, 

280;  Heath  \:  Crealock,!..  B..  10  13th  ed. ;    440,    14th    ed. ;    Co. 

Ch.  22.  Litt.  6  a,  n.  (4). 

(m)  See  Newton  v.  Beck,  3  H.  («)  Malone  v.   Minoughan,    14 

&  N.  220.  Ir.  Com.  Law.  Rep.  540,  dissen- 

(n)  Ante,  pp.  26,  27.  tiente  Hayes,  J. 
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allows  to  any  subject ;  and  such  a  tenant  possesses  also 
an  absolute  property  in  the  title  deeds,  which  he  may 
destroy  at  his  pleasure,  or  sell  for  the  value  of  the  parch- 
ment (t).     But  if  the  lands  to  which  deeds  relate  should  When  the 

TP  .  .,  i-r-    1    hinds  are 

be  settled  on  any  person  for  lite  or  m  tail,  a  qualincd  settled. 

ownership  will  arise  with  respect  to  the  deeds,  different 
in  its  nature  from  that  simple  property  which  is  usually 
held  in  chattels  personal.     As  the  lands  are  now  held 
for  a  limited  estate,  so  a  limited  interest  in  the  deeds 
belongs  to  the  tenant.     The  tenant  for  life  or  in  tail, 
when  in  possession  of  the  lands,  being  the  freeholder  for 
the  time  being,  is  entitled  also  to  the  possession  of  the 
deeds  (u)  ;  whereas  the  tenant  for  a  mere  term  of  years 
of  whatever  length,  not  having  the  freehold  or  feudal 
possession  of  the  lands,  has  no  right  to  deeds  which 
relate   to   such   freehold  (x) ;    although   deeds   relating 
only  to  the  term  belong  to  such  a  tenant,  and  will  pass, 
without  any  express  grant,  to  the  assignee  of  the  term  (y). 
The  tenant  for  life   or   in   tail   in   possession,  though 
entitled  to  the  possession  or  custody  of  the  deeds  which 
relate  to  the  inheritance,  has  no  right  to  injure  or  part 
with  them(s);   he  has  an  interest  in  the  title  deeds 
correspondent  only  to  his  estate  in  the  lands  ;  and  if  he 
should  part  with  the  deeds,  even  for  a  valuable  con- 
sideration, the  remainder-man,  on  coming  into  possession 
of  the  lands,  will  nevertheless  be  entitled  to  the  posses- 
sion of  the  deeds,  just  as  if  the  tenant  for  life  or  in  tail 
had  kept  them  in  his  own  custody  (a). 

(0  Cro.  Eliz.  496.  129, 138 ;  20  R.  E.  279 ;  Wiseman 

(m)  Fordv.  Veering,  1  Ves.jun.  v.  Westland,  1  You.  &  Jer.  117; 

76 ;  Strode  v.  Blachburne,  8  Ves.  30  R.  R.  765  ;  Hotham  v.  Somer- 

225 ;  Garner  v.  Hanmjngton,   22  ville,  5  Beav.  360. 

Beav.  627;  Allwood  v.  Heywood,  (y)  Hooper  v.    Ramsbottom,    6 

1  H.  &  C.  745 ;  Leathesv.  Leathes,  Taunt.  12. 

5   Ch.  D.  221.     It   is  now  held  (z)  Bro.  Abr.  tit.  Charters  do 

that  an  equitable  tenant  for  life  Terre,  pi.  36.     As  to  production 

is  entitled  to  the  custody  of  the  see  <Davies  v.  -Earl  of  Dysart,  20 

title  deeds ;  Ee  Burnahy's  Settled  Beav.   405 ;    Williams'    Convcy- 

Estates,     42     Ch.    D.    621  ;    Re  ancing  Statutes,  13. 

Wythes,  1893,  2  Ch.  369.  (a)  Davies  v.  Vernon,  6  Q.  B. 

(a;)  Churchill  v.  Small,  8  Ves.  443 ;  Eadon  v.  London,  12  W.  R. 

323;  Harper  v.  Faulder,  4  Mad.  53 ;  33  L.  J.  Exch.  34. 

W.P.P.  9 


130 


OF  CIIOSES  IN   POSSESSION. 


Heir-looms.  Heir-looms,  strictly  so  called,  are  now  very  seldom  to 

be  met  with.  They  may  be  defined  to  l)e  such  personal 
chattels  as  go,  by  force  of  a  special  custom^  to  the  heir, 
along  with  the  inheritance,  and  not  to  the  executor  or 
administrator  of  the  last  owner  (/^).  The  owner  of  an 
heir-loom  cannot  by  liis  will  bequeath  the  heir-loom,  if 
he  leave  the  land  to  descend  to  his  heir ;  for  in  such 
a  case  the  force  of  the  custom  will  prevail  over  the 
bequest,  which,  not  coming  into  operation  until  after 
the  decease  of  the  owner,  is  too  late  to  supersede  the 
custom  (e).  But  the  owner  of  an  heir-loom  may  dispose 
of  it  in  his  lifetime  (d).  According  to  some  authorities 
heir-looms  consist  only  of  bulky  articles,  such  as  tables 
and  benches  fixed  to  the  freehold  (e)  ;  but  such  articles 
would  more  properly  fall  within  the  class  of  fixtures,  of 

Crown  jewels,  which  we  shall  next  speak.  The  ancient  jewels  of  the 
crown  are  heir-looms  (/).     And  if  a  nobleman,  knight 

Coat  armour,  or  esquire  be  buried  in  a  church,  and  his  coat  armour  or 
other  ensigns  of  honor  belonging  to  his  degree  be  set  up, 

Tombstone.  or  if  a  tombstone  be  erected  to  his  memory,  his  heirs 
may  maintain  an  action  against  any  person  who  may 

Deed  boxes.  take  or  deface  them  {g).  The  boxes  in  which  the  title 
deeds  of  land  are  kept  are  also  in  the  natnre  of  heir- 
looms, and  will  belong  to  the  heir  or  devisee  of  the  land ; 
for  such  boxes  "  have  their  very  creation  to  be  the 
houses  or  habitations  of  deeds  "  (A) ;  and  accordingly  a 
chest  made  for  other  uses  will  belong  to  the  executor 
or  administrator  of  the  deceased,  although  title  deeds 
should  happen  to  be  found  in  it.  It  appears  that  heir- 
looms and  things  in  the  nature  of  heir-looms  that  would 
descend  to  the  heir  along  with  certain  land,  will  now 
devolve  in  the  same  way  as  the  land  (i).     In  popular 


(6)  See  Co.  Litt.  18  b. ;  Pol- 
grenn  v.  Feara,  1  Cal.  sxxix. ; 
1  Ycrn.  273. 

(c)  Co.  Litt.  185  b. 

Id)  2  Black.  Comm.  429. 

(e)  Spelman's  Glossary,  voce 
Heir-Loom.    See  Wms.    Exors., 


720  sq.,  7th  ed. ;  545,  10th  cd. 

(/)  Co.  Litt.  18  b. 

Ql)  Ibid. 

(h)  Wentworth's  OtEce  of  an 
Executor,  157,  14th  ed. 

(0  Ante,  pp.  2,  n.  («),  12G. 
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language  the  term  "  heir-loom  "  is  generally  applied  to  ropulur  use 
plate,  pictures  or  articles  of  property  which  have  been  a  heir-luom." 
assigned  by  deed  of  settlement  or  bequeathed  by  will  to 
trustees,  in  trust  to  permit  the  same  to  be  used  and 
enjoyed  by  the  persons  for  the  time  being  in  possession, 
under  the  settlement  or  will,  of  the  mansion-house 
in  which  the  articles  may  be  placed.  Of  this  kind  of 
settlement  more  will  be  said  hereafter  Qi). 

Fixtures  are  such  movable  articles  or  chattels  Fixtures, 
personal,  as  are  fixed  to  the  ground  or  soil,  either 
directly  or  indirectly  by  being  attached  to  a  house  or 
other  building.  The  ancient  common  law,  regarding 
land  as  of  far  more  consequeuce  than  any  chattel 
which  could  be  fixed  to  it,  always  considered  everything 
attached  to  the  land  as  part  of  the  land  itself, — the 
maxim  being  qiciequid  pkmtatur  solo,  solo  ccdit  (I). 
Hence  it  followed  that  houses  themselves,  which  consist 
of  aggregates  of  chattels  personal  (namely,  timber  and 
bricks)  fixed  to  the  land,  were  regarded  as  land,  and 
passed  by  a  conveyance  of  the  land  without  the  necessity 
of  express  mention  ;  and  this  is  the  case  at  the  present 
day(wj).  So  now,  a  conveyance  of  a  house  or  other 
building,  whether  absolutely  or  by  way  of  mortgage, 
and  whether  taking  effect  at  law  or  in  equity  only  (n), 
will  comprise  all  ordinary  fixtures,  such  as  stoves, 
grates,  shelves,  locks,  &c.  (o),  and  also  fixtures  erected 
for  the  purposes  of  trade  (^),  without  any  express 
mention,  unless  an  intention  to  withhold  the  fixtures 

(fe)  See  jpost,  Part  IV.  ch.  i.  255  ;    Longstqf  v.  Meagoe,  2  A.  & 

(0  See  4  Rep.  64  a;    1  Lord  E.   167;  Hitc'hman  v.    ]VaUo7i,  4 

Raym.  738 ;  Mackintosh  v.    Trot-  M.  &  W.  409  ;   Ex  parte  Barclay, 

ter,  3  M.  &  W.  184,  186;  Wms.  5  De  G.  M.  &  G.  403;   Mather  v. 

on  Exors.,  727  sq.,  7th  ed. ;  551  Fraser,  2  K.  &  J.  536. 
sq.,  10th  cd. ;  ante,  p.  24,  u.  (j  ).  (p)  Climie  v.    Wood,   L.  E.  3 

(m)  See   Williams,   R.   P.  34,  Ex.  257 ;  4  Ex.  328  ;  Holland  v. 

20th  ed.  Hodgson.,  L.  R.  7  C.  P.  328  ;  Meux 

(n)  Ex  parte  Barclay,  5  De  G.  v.   Jacobs,   L.   R.   7  H.  L.  481 ; 

IVI.  &  G.  403  ;  Meux  v.  Jacobs,  L.  Southport  and    West  Lancashire  . 

R.  7  H.  L.  481.  Banking  Co.  v.  Thompson,  37  Ch. 

(o)  Colegrave  v.  Bias  Santos,  2  D.  64  ;  Be  Yates,  38  Ch.  D.  112. 


B.  &  C.  76  ;  S.  C.  3  Dowl.  &  Ry. 
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can  1)0  gathered  from  the  context  (r/).  And  where 
fixtures  are  attached  by  or  with  the  conctirrence  of  a 
mortgagor  of  land  to  any  building  or  soil  comprised  in 
the  mortgage,  they  become  subject  to  the  mortgagee's 
security,  whether  it  were  a  legal  mortgage  or  merely  an 
equitalde  charge  (?').  So  on  the  decease  of  a  tenant  in 
fee  simple,  the  devisee  of  the  house,  or  the  heir  at  law 
in  case  of  intestacy,  will  in  general  be  beneficially 
entitled  to  tiie  fixtures  set  up  in  it  (s).  These  rules, 
however,  apply  only  to  things  set  up  on  land  as  fixtures 
and  so  as  to  be  an  improvement  to  the  inheritance,  and 
not  to  chattels  temporarily  affixed  to  land  or  a  building 
in  their  owner's  possession  for  their  more  convenient 
use  as  chattels :  but  it  is  sometimes  difficult  to 
determine  into  which  class  some  particular  thing 
attached  to  land  should  fall  (t). 


Fixtures  of 
tenants  for 
years. 


Agricultural 
lixturcs. 


The  ancient  rule  respecting  fixtures  has  been  greatly 
relaxed  in  favour  of  tenants  for  terms  of  years,  who  are 
now  permitted  to  remove  articles  set  up  by  them  for 
the  purposes  of  trade  or  of  ornament  or  domestic  con- 
venience (u),  provided  they  remove  them  before  the 
expiration  of  their  tenancy  (x).  But  the  old  rule  long 
prevailed  with  regard  to  agricultural  fixtures,  which, 
though  set  up  by  the  tenant,  became,  by  being  fixed  to 


(q)  Hare  v.  Horton,  5  B.  &  Ad. 
715. 

(r)  Walmsley  v.  3Iilne,  7  C.  B. 
N.S.  115;  Cullwick  v.  Sicindell, 
I,.  R.  3  Eq.  249 ;  Longbottom  v. 
Berry,  L.  E.  5  Q.  B.  123  ;  Hohwn 
V.  Oornnf]e,  1897,  1  Ch.  182; 
Monti  V.  Barnes,  1901,  1  Q.  B. 
205  ;  Reynohls  v.  Ashhy,  1904,  A. 
C.  466. 

(.s)  Shep.  Toucli.  470 ;  see  1 
Wms.  Exors.  731  sq.,  7th  ed. ; 
555  sq.,  lOth  ed. ;  Elices  v.  3[au\ 
2  Smith,  L.  C.  and  notes  thereto ; 
ante,  p.  126. 

(<)  See  cases  cited  in  notes  (p), 
(r),  above ;  Re  De  Falbe,  1901,  1 
Cb-   533,    fiffd.    Dom.    Leigh    v. 


Taylor,  1902,  A.  C.  157;  Lyon  v. 
London  City  &  Midland  Bank, 
1903,  2  K.  B.  135  ;  Reynolds  v. 
Ashby,  1903,  1  K.  B.  87;  1904, 
A.  C.  466. 

(m)  Grymes  v.  Boweren,  C  Bing, 
437;  31  Iv.  E.  460;  Lambourn  v. 
McLellan,  1903,  2  Ch.  268. 

(a;)  Lyde  v.  Russell,  1  B.  &  Ad. 
394;  35  E.  E.  -.yil  ■  Weeton  v. 
Woodcoel;  7  :\I.  &  W.  14  ;  Leader 
V.  Eomeicood,  5  C.  B.  N.  8.  546 ; 
Pugh  V.  Arton,  L.  E.  8  Eq.  626 ; 
Ex  parte  Stephens,  7  Ch.  D.  127 ; 
Ex  parte  Brook,  Li  re  Roberts, 
10  Ch.  D.  100;  see  Re  Glasdir 
Copper  Works,  Ld.,  1904,  1  Cb. 
819. 
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the  soil,  the  property  of  the  landlord  (?/).     An  Act  of 
1851,  however  (z),  provides  that  fixtures  put  up,  with 
the  consent  in  ivriting  of  the  landlord   for  the  time 
being,  shall  be  the  property  of  the  tenant,  and  shall  be 
removable   by  him   on  giving  to  the  landlord  or  his 
agent  one   month's   previous  notice  in  writing  of   his 
intention  so  to  do,  subject  to  the   landlord's  right   to 
purchase  the  same  by  valuation  in  the  manner  provided 
by  the  Act.     This  Act  extends  to  farm  buildings  either 
detached  or  otherwise,  and  to  engines  and  machinery, 
either  for  agricultural  purposes  or  for  the  purposes  of 
trade  and  agriculture,  although  built  in  or  permanently 
fixed   to  the  soil,  so  as  the  tenant  making   any  such 
removal  do  not  in  anywise  injure  the  land  or  buildings 
belonging  to  the  landlord,  or  otherwise  do  put  the  same 
in   like   plight   and  condition,  or  as   good  plight   and 
condition,  as  the  same  were  in  before  the  erection  of 
anything  so  removed.      And  now  by  the  Agricultural  Agricultural 
Holdings  (England)  Act,  1883  (a),  where  the  tenant  of  (England) 
a  holding,  to  which  the  Act  applies  (&),  affixes  to  his  -^^t,  18S3. 
holding  any  engine,  machinery,  fencing  or  other  fixture, 
or   erects   any   building   for   which    he   is   not    under 
this  Act  or  otherwise  entitled  to  compensation  (c),  and 
which  is  not  so  affixed  or  erected  in  pursuance  of  some 
obligation  in  that  behalf,  or  instead  of  some  fixture  or 
building  belonging  to  the  landlord,  then  such  fixture  or 
building  shall  be  the  property  of  and  be  removable  by 
the  tenant  before  or  within  a  reasonable  time  after  the 

(?/)  Elwes  V.  Maw,  3  East,  38 ;  agricultural  or  wholly  pastoral,  or 

6  R.  R.  523.  in  part  agricultural  and  as  to  the 

(z)  Stat.  14  &  15  Vict.  c.  25,  residue  pastoral,  or  in  whole  or 

B.  3.  in   part  cultivated  as  a  market 

(a)  Stat.  46  &  47  Vict.  c.  61,  garden  ;  and  does  not  apply  to 
s.  34,  which  applies  only  to  things  any  holding  let  to  the  tenant 
affixed  to  a  holding  after  the  year  during  his  continuance  in  any 
1883.  This  enactment  replaced  a  office,  appointment,  or  employ- 
similar  provision  of  an  Act  of  meut  held  under  the  landlord  ; 
1875;  see  stats.  38  &  3!)  Vict.  stat.  46  &  47  Vict.  c.  61,  s.  54; 
c.  92,  ss.  2,  53—57 ;  46  &  47  Vict.  see  also  s.  61. 
c.  61,  s.  62.  (fi)  See  ss.  1—5,  57  ;  Williams, 

Qy)  The   Act  applies  only   to  R.  P.  516,  517,  20th  ed. 
holdings,  whicli  are  either  wholly 
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termination  of  the  tenancy.  But  before  the  removal  of 
any  fixture  or  building,  the  tenant  must  pay  all  rent 
owing  by  him,  and  satisfy  all  his  other  obligations  to  the 
landlord  in  respect  to  the  holding ;  he  must  not  do  any 
avoidable  damage  in  such  removal,  and  must  make  good 
all  damage  occasioned  thereby ;  and  he  must  not  remove 
any  fixture  or  building  without  giving  one  month's  pre- 
vious notice  in  writing  to  the  landlord  of  his  intention  to 
remove  it.  At  any  time  before  the  expiration  of  such 
notice,  the  landlord  may  elect  to  purchase  any  fixture 
or  building  comprised  therein ;  when  the  same  shall  l^e 
left  by  the  tenant,  and  shall  become  the  property  of 
the  landlord,  who  shall  pay  the  tenant  the  fair  value 
thereof  to  an  incoming  tenant  of  the  holding  {d).  These 
provisions  now  apply  equally  to  a  fixture  or  building 
acquired  by  a  tenant  {e). 


Landlord's 
interest  in 
fixtures 
removable  by 
tenant  for 
years. 

Natnre  of  tlic 
tennnt's 
interest  in 
such  fixtures. 


Fixtures  set  up  and  removable  by  a  tenant  for  years 
are  part  of  the  landlord's  reversion,  so  long  as  they 
remain  affixed  to  the  land ;  and  it  is  said  that  in  strict- 
ness of  law  the  tenant  has  only  the  right  to  remove 
them  before  the  end  of  the  term  (/).  In  virtue  of  this 
right,  however,  the  tenant  is  enabled  to  sell  {g)  or  mort- 
gage {h)  such  fixtures  as  his  fixtures,  either  separately 
from  the  land,  to  which  they  are  attached,  or  together 
with  his  own  interest  in  the  land.  And  such  fixtures 
can  be  seized,  sold  and  severed  in  execution  of  a  writ  of 
fi.  fa.  against  him  (i)  ;  and  they  will  pass  in  case  of  his 
bankruptcy  to  the  creditors'  trustee  (Z;).      But  if  the 


(J)  Any  difference  as  to  the 
value  is  to  be  settled  by  arbitra- 
tion under  the  Act  without  ap- 
peal.    See  ss.  8—22,  2i— 28. 

(e)  Stat.  G3  &  G4  Vict.  c.  50, 

8.4. 

(/)  Heap  V.  Barton,  12  C.  B. 
274,278;  Gibson  v.  Hammersmith 
By.  Co.,  32  L.  J.  Ch.  337,  342, 
343 ;  Meiix  V.  Jacobs,  L.  R.  7 
H.    L.    480,    490,    491;    L«e    v. 


GnskeU,  1  Q.  B.  D.  700,  702. 

((7)  Hallen  v.  Bunder,  1  C.  M.  & 
R.  2G6. 

(/i)  Meiix  V.  Jacobs,  L.  R.  7 
H.  L.  481. 

(/)  Poole's  case,  Salk.  3G8 ;  see 
ante,  p.  99, 

(A)  Lre  V.  GasMJ,  1  Q.  B.  D. 
700  ;  Lcimbourny.  McLellan,  1903, 
2  Ch.  208. 
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trustee  in  bankruptcy  disclaim  the  lease  (l),  he  will  lose 
his  right  to  sever  the  fixtures  (m).     It  has  been  held  that 
fixtures  of  this  kind,  while  remaining  actually  attached 
to  the  land,  though  removable,    are   not  the  tenant's 
goods  and  chattels  strictly  so  called  (?i),  nor  an  interest 
in  land ;  and  that  they  might  therefore  well  be  sold  by 
oral  agreement,  without   any  of  the  formalities   pre- 
scribed by  the  4th  or  the  17th  section  of  the  Statute  of 
Frauds  (o).     But  goods,  as  defined  in  the  Sale  of  Croods 
Act,  1893  {p),  include  things  attached  to  or  forming 
part  of  land  which  are  agi-eed  to  be  severed  before  sale 
or  under  the  contract  of  sale;  so  that  sales  of  such 
things  of  the  value  of  £10  and  upwards  are  regulated 
by  the  4th  section  of  that  Act  {q).     Any  instrument  in  Written 
writing,  by  which  fixtures  are  separately  assigned,  or  gxTureT^"* 
charged,  upon  a  sale  or  mortgage  thereof,  apart  from   separately 
any  interest  in  the  land  to  which  they  are  attached,  is  jg  ^  bill  of     ' 
a  bill  of  sale  within  the  meaning  of  the  Bills  of  Sale  '^^l®- 
Acts,  1878  and  1882  (r),  and   must  be  executed   and 
registered  in  the  manner  and  form  provided  in  those 
Acts  in  order  to  attain  complete  validity  (s).     These   '' 
Acts  do  not  apply  to  any  assignment  of  fixtures  together 
with  a  frceJiold  or  leasehold   interest  in   any  land   or 
building  to  which  they  are  affixed ;  except  only  in  the 
case  of  trade  machinery  as  defined  in  the  Acts,  which 
is  to  be  deemed  to  be  personal  chattels,  and  whereof 
any  disposition,  which  would  be  a  bill  of  sale  as  to  any 
other  personal  chattels,  is  to  be  deemed  to  be  a  bill  of 
sale  {t).     But  it  has  been  decided  that  even  such  trade 


(J)  See  WiUiams  E.  P.  509, 
20th  ed. 

(m)  Ex  parte  Stephens,  7  Ch.  D. 
127 ;  Ex  parte  Brook,  10  Ch.  D. 
100. 

(?i)  Lee  V.  Risdon,  7  Taunt. 
191. 

(o)  Stat.  29  Car.  II.  c.  3 ;  Lee 
V.  Gasl-ell,  1  Q.  B.  D.  700.  See 
as  to  8.  17,  aute,  p.  75 ;  a.s  to 
s.  4,  post.  Part  II.,  Ch.  II. 


(p)  Stat.  5G  &  57  Vict.  c.  71, 
s.  Ul  (2). 

(q)  See  ante,  p.  75. 

(r)  Stats.  41  &  42  Vict.  c.  31, 
8S.  4,  5,  7,  8,  10,  11 ;  45  &  4G  Vict. 
c.  43,  ss.  3,  8,  9 ;  all  stated  in 
Appendix  (A),  post. 

(s)  See  ariie,  pp.  71,  79,  90-92. 

(0  See  Stat.  41  &  42  Vict.  c.  31, 
ss.  4,  5,  stated  in  Appendix  (A), 
post. 
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Surrender  of 
the  term  by 
the  tenant. 


Such  fixtures 
are  an  acces- 
sion to  the 
luuil  in  favour 
of  an  assignee 
or  mortgagee 
of  the  term. 


machinery  may  well  jiass,  as  an  accession  to  the  land, 
by  the  mere  conveyance  of  the  land,  to  which  it  is 
attached,  and  although  the  land  be  copyhold;  and 
that,  if  such  machinery  be  conveyed  in  this  way,  and 
not  by  virtue  of  any  express  assignment  thereof,  as  a 
separate  subject  of  transfer,  the  instrument  o^  con- 
veyance is  not  a  bill  of  sale  within  the  meaning  of 
the  Acts(?i).  If  a  tenant  for  years  sell  or  mortgage 
fixtures  removable  by  him,  he  cannot  by  surrendering 
the  term  deprive  the  purchaser  or  mortgagee  of  the 
right  to  remove  them  within  a  reasonable  time  there- 
after (v).  And  such  fixtures,  being  an  accession  to  the 
land,  will  pass,  without  express  mention,  upon  any  con- 
veyance taking  effect  at  law  or  in  equity^of  the  tenant's 
interest  in  the  land  demised  to  him,  or  will  become 
subject  to  any  mortgage  of  his  interest  in  the  land 
made  Ijefore  the  fixtures  were  set  up  (x) ;  so  that  if  the 
tenant  put  up  removable  fixtures  and  then  mortgage 
his  term,  or  if  he  mortgage  his  term  and  afterwards 
put  up  such  fixtures,  he  will  have  no  right  to  remove 
the  fixtures  as  against  the  mortgagee  of  the  term, 
though  they  remain  removable  as  against  the  land- 
lord (y). 


Fixtures  of 
tenant  for 
life. 


Fixtures  of 
tenant  in  fee. 


A  relaxation  of  the  old  rule  has  also  been  made  in 
favour  of  the  executors  of  a  tenant  for  life,  who  are 
allowed  to  remove  fixtures  set  up  by  their  testator  for 
the  purposes  of  trade  or  of  ornament  or  domestic  con- 
venience (5;).     But  the  rule  of  the  common   law  still 


(m)  Be  Tales,  38  Ch.  D.  112; 
lie  Brooke,  1894,  2  Ch.  600;  cf. 
i>mall  V.  National  rroriiicial 
Bank  of  Eiujlaml,  1894,  1  Ch. 
G86. 

(i>)  LoHilon  and  Westminster 
Loan  and  Discount  Co.  v.  Drake,  G 
C.  B.  N.  S.  798 ;  Sinnt  v.  I'iHey, 
L.  R.  10  Ex.  1H7;  Re  Glasdir 
Copper  Works,  Ld.,  1904,  1  Ch. 
819,  824 ;  see  Williams  R.  P.  513, 
20th  ed. 


(x)  Ante, pp.  131. 132,  and  notes 
(n),  (o),  (^),  (r). 

(y)  ReynohU  v.  Ashhy,  1903, 
1  K.  B.  87,  99,  affd.  1904,  A.  C. 
4G(J. 

(2)  Lawton  v.  Lawton,  3  Atk. 
14;  Be  De  Falbe,  1901,  1  Ch. 
523,  affd.  nom.  Liigh  v.  Tai/lor, 
1902,  A.  C.  157;  lie  Uuhe,  1905, 
1  Ch.  40G  ;  1  Wms.  Exors.  741  sq., 
7th  ed. ;  563  sq^.,  10th  ed. 
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retains  much  of  its  force  as  between  the  devisee  or  heir 
of  a  tenant  in  fee  simple  and  his  executor  or  administra- 
tor (a).  Thus  a  tenant  for  years  may  remove  ornamental 
chimney-pieces  set  up  by  him  during  his  tenancy  (&) ; 
but  if  erected  liy  a  tenant  in  fee  simple,  they  will  pass 
with  the  house  to  the  devisee  or  heir  (c).  So  machinery 
employed  in  carrying  on  iron  works  or  collieries  may 
be  removed  by  a  lessee  for  years,  if  erected  by  him ; 
but  if  erected  by  a  tenant  in  fee  simple,  such  machinery, 
even  though  removable  without  injury  to  the  freehold, 
will  belong  to  the  heir  or  the  devisee  of  the  land  (dy  - 
However  it  seems  that  pier  glasses,  fixed  by  nails,  and 
not  let  into  panels,  and  hangings  fastened  up  for  orna- 
ment, will  now  belong  to  the  executor  or  administrator 
of  a  tenant  in  fee  simple  as  part  of  his  personal 
estate  (e). 


Where  fixtures  are  demised  to  a  tenant  along  with  the  When  fixtures 
house,  mill  or  other  building  in  which  they  may  happen  ^^^  ^^^^^  ' 
to  be,  the  property  in  the  fixtures  still  remains  in  the 
landlord,  subject  to  the  tenant's  right  to  the  possession 
and  use  of  them  during  his  term  (/) ;  and  if  they  should 
be  severed  from  the  building  by  the  tenant  or  any  other 
person,  or  should  be  separated  by  accident,  the  landlord 
will  acquire  an  immediate  right  to  the  possession  of 
them  (g).  In  this  respect  they  are  subject  to  the  same 
rules  as  timber,  which,  as  we  shall  see,  is  equally  a  part 
of  the  inheritance  until  severed,  and  when  cut  becomes 
the  personal  property  of  the  owner  of  the  fee  (h).  Fix- 
tures, which  would  descend  with  the  house  or  building 

(a)  See  1  Wms.  Esors.  731  sq.,  (e)  Squire  v.  Mayor,  2  Eq.  Ca. 
7tl)  ed.;  555  sg-.,  10th  ed. ;  Norton  Abr.  430,  pi.  7;  S.  C.  2  Freem. 
V.  Daslnoood,  1896, 2  Ch.  497,  500  ;       249  ;  Be  De  Falbe,  ubi  mp. 

Re  De  Falbe,  iihi  sup.  (f)  Boy  dell    v.    M'Michael,   1 

(b)  Bishop  V.  Elliot,  11  Ex.  C.  M.  &  R.  177:  Hitchman  v. 
113.  Walto7i,im.&\\.iOO. 

(c)  Dudley  V.  Warde,Amh.  113.  (g)  Far  rant    v.     Thompson,    5 

(d)  Fisher  v.  Dixon.  12  CI.  &  B.  &  Aid.  820;  24  R.  R.  571. 
Fin.  312.  (h)  Be  AinsUe,  30  Ch.  D.  485. 


us 
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to  the  heir  of  the  owner  of  the  fee  on  intestacy,  are  not 
in  fact  his  goods  and  chattels  properly  so  called  (i). 


Chattels  Chattels  vesjetable  consist,  as  their  name  imports,  of 

°  '  movable  articles  of  a  vegetable  origin,  such  as  timber, 
underwood,  corn  and  fruit.  All  these  articles,  so  long 
as  they  remain  unsevered  from  the  land,  are  for  many 
purposes  considered  as  part  of  it ;  and  they  will  pass 
by  a  conveyance  or  devise  of  the  land  without  express 
mention  (/,:).  If,  however,  the  trees  should  be  expressly 
excepted  out  of  the  conveyance,  they  will  remain  the 
personal  property  of  the  grantor,  although  severed  only 
in  contemplation  of  law  (I) ;  and  in  like  manner  the 
trees  alone  may  be  granted  by  a  tenant  in  fee  simple, 
and  will  then  form  the  personal  property  of  the  grantee, 
even  before  they  are  cut  down  (m).  But  if  a  tenant  of 
lands  in  fee  simple  should  die  without  having  sold  or 
devised  them  (n),  the  law  then  draws  a  distinction  be- 
tween such  vegetable  products  as  are  the  annual  results 

Emblements,  of  agricultural  labour,  and  such  as  are  not.  The  former 
class  are  called  by  the  name  of  emhlements,  and  the 
right  to  reap  them  belongs  to  the  executor  or  adminis- 
trator of  the  deceased  in  exclusion  of  the  heir  (o) ; 
whilst  the  latter  class  descend  to  the  heir  along  with  the 
laud  (p).  The  reason  of  tlie  distinction  appears  to  be 
that  as  annual  crops  are  mainly  tlie  result  of  labour 
incurred  at  the  expense  of  the  owner's  personal  estate, 
his  personal  estate  ought  to  reap  the  benefit  of  the  crop 
which  results  {q).  Accordingly  crops  of  corn,  and  grain 
of  all  kinds,  flax,  hemp,  and  everything  yielding  an 


(J)  Winn  V.  Ingilby,  5  B.  &  Aid. 
G25;  24  R.  K.*503:  Halleji  v. 
Runder,  1  C.  M.  &  E.  260 ;  Lee 
V.  Gaskell,  1  Q.  B.  D.  700. 

(k)  Com.  Dig.  tit.  Biens  (II). 

(/)  Herlahenden^ 8  case.  4  Rep. 
G3b. 

(m)  Wentworth's  Office  of  au 
Executor,  14th  ed.  148 ;  1  Wms. 
Exors.  707, 7th  ed. ;  534, 10th  ed. ; 


Marshall  v.  Green,  1  C.  P.  D.  35. 

(n)  As  to  a  devisee,  see  Eudge 
V.  Wlnnall,  12  Beav.  357;  Cooper 
V.  WooJfit,  2  H.  &  N.  122. 

Co)  Com.  Dig.  tit.  Biens  (G); 
1  Wms.  Esors.  709  sq.,  7th  ed. ; 
53fi  sg..  10th  ed. 

(p)  Sec  a>d<',  p.  126. 

(5)  Wentworth's  Office  of  an 
Executor,  14th  ed.  147. 
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artificial  annual  profit  produced  by  labour,  belong  to  the 
executor  or  administrator  as  against  the  heir;  whilst 
timber,  fruit  trees,  grass,  and  clover,  which  do  not  repay 
within  the  year  the  labour  by  which  they  are  produced, 
belong  to  the  heir  as  part  of  the  land  (r).  The  right 
to  emblements  also  belongs  to  the  executor  or  adminis- 
trator of  a  tenant  for  life  (s),  and  to  a  tenant  at  will 
if  dismissed  from  his  tenancy  before  harvest  (t).  The 
claims  of  tenants  at  rack  rent,  whose  tenancies  may 
determine  by  the  death  or  cesser  of  the  estate  of  tenants 
for  life,  or  for  any  other  uncertain  interest,  are  now  pro- 
vided for  by  an  enactment  of  the  last  reign,  giving  the 
tenants  at  rack  rent  a  right  to  continue  to  hold  until  the 
expiration  of  the  current  year  of  their  tenancy  (u). 

When  lands  are  let  to  a  tenant  for  years  or  life,  if  When  lands 
no  exception  is  made  of  the  timber,  the  property  in  the  y^^rs  or°life. 
timber  will  still  remain  in  the  owner  of  the  inheritance, 
subject  to  the  tenant's  right  to  have  the  mast  and  fruit 
growing   upon  it,  and  the  loppings  for  fuel,  and   the 
benefit  of  the  shade  for  his  cattle  (.«).     Accordingly,  all 
fruit  which  may  be  plucked,  or  bushes  or   trees,  not 
being  timber,  which  may  be  cut  or  blown  down,  will 
belong  to  the  tenant  (2/);  but  timber  trees,  which  may 
be  cut  or  blown  down,  will   immediately  become  the 
property  of  the  owner  of  the  first  estate  of  inheritance 
in  the  land,  whether  in  fee  simple  or  in  tail  (z).    Timber  Timber  trees, 
trees  are  oak,  ash,  and  elm  in  all  places  ;  and  in  some 
particular  parts  of  the  country,  by  local  custom,  where 

(r)  See  Graves  v.    Weld,  5  B.  Bing.  38i ;  35  K.  R.  5G8  ;  Pidglcy 

&  Ad.  105 ;  39  R.  R.  419  ;  ante,  v.  Bending,  2  Coll.  275. 

p.  12G.  (z)  Herlal-enden^s  case,  4  Rep. 

(s)  Williams, R.  P.  128,  20th ed.  C3  a;   Whitfield  v.   Beioit,  2   P. 

(0  Ihid.  p.  488.  Wins.  240 ;  3  P.  Wms.  268  ;  Lush- 

(«)  Stat.  14  &  15  Vict.  c.  25,  ington  v.   Boldero,  15  Beav.    1 ; 

s.  1.     See   Williams,  R.  P.  128,  Homjimod  y.  Bonywood,  L.  R.  18 

20th  ed.  Eq.  30G,  311.      See  Lowndes    v. 

(a;)  Liford's  case,  11  Rep.  48  b.  Norton,  G  Ch.  D.  139;  Hartley  v. 

(2/)  Channon  v.  Batch,  5  B.  &  Pendarves,  1901,  2  Ch.  498. 
C.  897 ;  Berriman  v.  Peacock,  9 
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Tenant  with- 
out impeach- 
nu-nt  of  waste 


Other  trees  are  generally  used  for  Ijuilding,  they  are 
for  that  reason  considered  as  timber  («).  But  if  the 
tenant  should  be  a  tenant  without  im2)each7nent  of 
ivasfe  (sine  impditione  vasti),  timber  cut  down  by  him 
in  a  husband-like  manner  will  become  his  own  property 
when  actually  severed  (h),  but  not  before  (c) ;  for  the 
words  "  without  impeachment  of  waste  "  imply  a  release 
of  all  demands  in  respect  of  any  waste  which  may  be 
committed  ((/).  If,  however,  the  words  should  be  merely 
ivithout  being  impleaded  for  ivaste,  the  property  in 
the  trees  when  cut  would  still  remain  in  the  landlord, 
and  the  action  only  would  be  discharged,  which  he 
might  otherwise  have  maintained  against  the  tenant 
for  the  waste  committed  by  the  act  of  felling  the 
timber  (e). 


Animals /er^ 
vaturx. 


Animals/er«j  naturce,  or  wild  animals,  including  game, 
are  exceptions  from  the  rules. which  relate  to  other  mov- 
ables, on  the  ground  that  until  they  are  caught  there 
is  no  property  in  them(/).  If  therefore  the  owner  of 
land  in  fee  simple  should  die,  tlie  game  on  his  land, 
or  the  fish  in  any  river  or  pond  upon  the  land,  will 
not  belong  to  his  executor  or  administrator  as  part  of 
his  personal  estate  (^).  And  if  a  man  should  have  a 
park  or  warren,  he  has  no  true  property  in  the  deer, 
conies,  pheasants,  or  partridges ;  but  they  belong  to  him 
only  "  ratione  privilegii  for  his  game  and  pleasure  so 
long  as  they  remain  in  the  privileged  place  "  Qi).  But 
a  property  in  wild  animals  may  be  obtained  by  reclaiming 


(a)  2  Black.  Comm.  281 ;  Ba*h- 
wood  V.  Magniac,  1891,  3  Ch. 
806. 

(6)  Lewis  Bowies'  case,  1 1  Rep. 
82  b;  Baker  v.  Sebright,  13  Ch. 
D.  179.  See  Williams,  II.  P.  11(J, 
20th  ed. 

(c)  Cholmeley  v.  I'axton,  3  Bin^. 
207:  10  B.  &  C.  561;  28  R. 
R.  619;  Re  LleicelHn,  37  Ch.  D. 
317. 


(d)  11  Rep.  82  b. 

(e)  Walter  Idle's  case,  11  Rep. 
83  a. 

(/)  Antf,  p.  47. 

(;/)  Co.  Litt.  8  a;  The  ca^e  of 
Steam,  7  Rep.  17  b ;  a7ile,  p.  126. 

(h)  7  Rep.  17  b;  Year-Book, 
3  Hen.  YI.  55  b,  56  a ;  F.  N.  B. 
87,  n.  (o) ;  11.  v.  Townley,  L.  R. 
1  C.  C.  R.  315. 
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or  catching  tlicm  {propter  industriam),  or  by  reason  of 
their  being  unable  to  get  away  {propter  impioientiam)  {i). 
Thus  deer,  even  though  in  a  legal  park,  may  be  so 
tame  and  reclaimed  as  to  pass  to  the  executors  of  the 
owner  of  the  park  on  his  decease  (Z:) ;  so  rabbits  in  a 
hutch,  fish  in  a  box,  and  young  pigeons  in  a  dove-house, 
unable  to  fly,  will  belong  to  the  executor  or  adminis- 
trator of  the  owner,  and  not  to  his  heir.  It  appears  to  Hawks  and 
have  been  formerly  thought  that  hawks  and  hounds  were  ^' 

not  subjects  of  personal  property,  but  would  descend 
with  the  lands  to  the  heir ;  Ijut  this  opinion  is  not 
now  law.  "  For,"  observes  the  author  of  the  Office  of 
an  Executor (/),  "although  they  be  for  the  most  part 
but  things  of  pleasure,  that  hindereth  not  but  they  may 
be  valuable  as  well  as  instruments  of  music,  both  tend- 
ing to  delight  and  exhilarate  the  spirit ;  a  cry  of  hounds 
hath  to  my  sense  more  spirit  and  vivacity  than  any 
other  music." 


The 'occupier  of  land  for  the  time  has  now  the  sole  Eight  to  kill 
right  of  killing  and  taking  the  game  upon  the  land,   "^^^l  t^'^'^e 
unless  such  right  be  reserved  to  the  landlord  or  any 
other  person  {711).     And  under  the  Ground  Game  Act,  Tlie  Ground 
1880  (w),  every  occupier  of  land  has,  as  incident  to  and  ^g™^  ^*^*' 
inseparable  from  his  occupation  of  the  land,  the  right 
to  kill  and  take  hares  and  rabbits  thereon,  concurrently 
with  any  other  person  who  may  be  entitled  to  kill  and 
take  such  animals  on  the  same  land  ;  but  the  right  so 

(i)  2  Black.  Oomm.  391,  394;  pheasant;?,     partridges,     grouse, 

Wms.  Exors.   704,  7th  ed. ;  532,  heath  or  moor  game,  black  game 

10th  cd.  and  bustards;  s.   2.     See   as   to 

(70  Morgan    v.    The    Earl    of  poaching,  stat.  25  &  26  Vict.  c. 

Abergavenny,  8  C.  B.  768.  114;  and  as  to  wild  birds  stats. 

(I)  Wentworth's  Office  of    an  43   &  44  Vict.  c.  35;    44  &  45 

Executor,    143,    llth    ed.     The  Vict.  c.  51. 

author  of  this  work  is  supposed  («)  Stat.  43  &  44  Vict.  c.  47,  s. 

to  have  been   Mr.  Justice  Dod-  1 ;  see  Morgan  v.  Jackson,  1895, 

dridge.  1   Q.  B.  885;  Sfa7iton  v.  Broion, 

(m)  Stat.  1  &  2  Win.  IV.  c.  32,  1900,  1   Q.  B.  671;  Sherrard  v. 

see  ss.  6 — 8.     Game  for  the  pur-  Gascoigne,    1900,   2   Q.   B.  279 ; 

poses  of  this  Act  includes  hares,  Anderson  v.  Vicary,  ih.  287. 
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conferred  on  the  occupier  is  subject  to  the  limitations 
specified  in  the  Act  (o).  Wliere  the  landlord  has 
reserved  to  himself  the  right  of  killing  game,  he  may- 
authorize  any  person  or  persons,  who  shall  have  obtained 
licences  to  kill  game  (ji),  to  enter  upon  the  land  for  the 
Lord  of  ;i  purpose  of  pursuing  and  killing  game  thereon  {q).  And 
manor.  ^j^^  Yov(\.  of  any  manor  or  reputed  manor  has  the  right 

to  pursue  and  kill  the  game  upon  the  wastes  or  com- 
mons within  the  manor,  and  to  authorize  any  other 
person  or  persons  who  shall  have  obtained  licences  to 
kill  game  to  enter  upon  such  wastes  or  commons  for 
the  same  purpose  (r). 

Property  in  When  game  or  other  wild  animals  were  killed  on  any 

game.  jg^j^^j  1-,y  ^^^y  other  person  than  the  rightful  owner  (s), 

the  law,  with  respect  to  the  property  in  the  game,  was 
formerly  as  follows  :  If  a  man  started  any  game  within 
his  own  grounds  and  followed  it  into  another's,  and 
killed  it  there,  the  property  remained  in  himself.-  And 
so  if  a  stranger  started  game  in  one  man's  chase  or  free 
warren,  and  hunted  it  into  another  liberty,  the  property 
continued  in  the  owner  of  the  chase  or  warren;  this 
property  arising  from  privilege,  and  not  being  changed 
by  the  act  of  a  mere  stranger.  Or  if  a  man  started 
game  on  another's  private  grounds,  and  killed  it  there, 
the  property  belonged  to  him  on  whose  ground  it  was 
killed.  Whereas,  if  after  being  started  there,  it  was 
killed  in  the  grounds  of  a  third  person,  the  property 
belonged  not  to  the  owner  of  the  first  ground,  because 
the  property  was  local ;  nor  yet  to  the  owner  of  the 

(o)  ^^^^el•e  at  the  date  of  the  the  Act,  until  tlic  determination 

passing  of  the  Act  the  right  to  of  that  contract,  to  kill  and  take 

kill  and  take   ground  game  on  ground  game  on  such  land ;  see 

any  land   was  vested   by   lease,  s.  5. 

contract    of    tenancy,    or    other  ip)  Stat.  23  &  24  Vict.  c.  90. 

contract  bond  fide  made  for  valu-  iq)  Stat.  1  &  2  Will.  IV.  c.  32, 

able  consideration,  in  some  person  s.  ll. 

other  than  the  occupier,  the  occu-  (/•)  Sect.  10. 

pier  would  not  be  entitled  under  («)  See  ante,  p.  47. 
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second,  because  it  was  not  started  in  liis  soil ;  but  it 
vested  in  the  person  who  started  and  killed  it,  though 
guilty  of  a  trespass  against  both  the  owners  (t).  And 
this  appears  to  be  still  the  law  with  respect  to  wild 
animals  which  are  not  game  (u).  But  with  respect  to 
game  (x)  an  alteration  appears  to  have  been  made  by 
the  Game  Act  (ij),  which  seems  to  vest  the  property  in 
game  killed  on  any  land  by  strangers,  in  the  person 
having  the  right  to  kill  and  take  the  game  upon  the 
land  (z). 

(0   2  Bl.  Com.   419;    Church-  844;  18  Jur.  N.  S.  701 ;  affirmed 

toanl  V.   Stuchly,  14   East,  249;  11  H.  of  L.  Cas.  621;  The  Queen 

12  E.  K.  513.     The  last  proposi-  v.   Read,  3  Q.   B.   D.   181 ;     26 

tion  is,  however,  doubted  by  Lord  W.  R.  283. 

Chelmsford   in  Blades  v.  Hirjtjs,  (x)  See  ante,  p.  141,  n.  (m). 

11  H.  of  L.  Cas.  639.  (y)  Stat.  1  &  2  Will.  IV.  c.  32. 

(u)    See  Blades  v.   Hiqgs,   12  (z)  Sect.  36;    Rigq  v.  Earl  of 

C.  B.  N.  S.  501  ;  13  C.  B,  N.  S.  Lonsdale,  1  H  &  N.  923. 
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Damages. 


Obligation. 


CHAPTER   I. 


OF  ACTIOXS   EX   DELICTO. 


It  has  been  observed  (a)  that  things  personal  are 
said  to  be  in  possession  or  in  action  ;  and  that  the  term 
cJioses  in  action  was  applied  to  things,  to  recover  or 
realize  which,  if  wrongfully  withheld,  an  action  must 
have  been  brought.  Personal  things  in  action  are  of 
course  recoverable  by  personal  actions ;  and  these,  as 
we  have  seen(&),  were  brought  to  enforce  an  obligation 
imposed  on  the  defendant  personally  to  make  satisfac- 
tion to  the  plaintiff  for  a  wrong  or  for  a  breach  of 
contract.  Now,  by  the  common  law  of  England,  the 
satisfaction  which  a  man  is  bound  to  make  for  such 
a  violation  of  right  is  the  payment  of  money  as 
damages  (c).  Thus  the  right  to  bring  a  personal  action 
is  a  thing  valuable  in  money ;  and  in  this  aspect  it 
may  be  included  in  what  is  called  property,  using  the 
term  p?-opcrfjj  in  the  wide  sense  of  all  the  rights  a 
man  has,  which  are  valuable  in  money  (fZ).  It  is,  how- 
ever, worthy  of  remark  that  the  benefit  of  an  obligation, 
being  the  right  to  some  act  or  forbearance  on  the  part 
of  a  particular  person  (e),  is  a  right  of  a  very  different 
nature  from  the  right  of  property  or  ownership,  strictly 
so   called,  which   is   a   right   to   some   thing  availing 


(«)  Ante,  p.  27. 
(b)  Ante,  p.  4. 

(t)  Co.  Litt.  257  a  ;  Com.  Dig. 
tit.    Damages ;     Bac.    Abr.    tit. 


Damages.     Sec  ante,  p.  4. 

(f?)  Ante,  p.  29. 

(t)  Bract,  fo.  99,  102  a ;  Britt. 
liv.  i.  ch.  29,  §  2. 
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against  all  the  world.  And  the  former  right  is  in- 
cluded in  property  (in  the  wide  sense  of  the  word) 
only  in  so  far  as  it  is  valualjle  in  money,  that  is, 
capable  of  being  exchanged  for  the  ownership  of 
money  (/). 

The  principle  of  the  payment  of  money  as  compen- 
sation for  an  injury  appears  in  our  earliest  laws,  and  is 
perhaps  the  most  important  step  in  procuring  the  sub- 
stitution of  an  appeal  to  law  for  the  exercise  of  private 
vengeance  (^).  But  actions  for  damages,  that  is,  to 
recover  a  sum  to  be  assessed  in  the  action  as  propor- 
tionate to  the  injury  suffered,  appear  to  have  been 
developed  no  earlier  than  in  the  thirteenth  century  (h). 
Once  introduced,  however,  their  importance  quickly 
increased;  and  a  personal  action  sounding  (as  it  was 
said)  in  damages  became  the  regular  remedy  for  a 
trespass  or  violation  of  right  (i).  Damages  still  remain 
the  appropriate  compensation  recoverable  in  an  action 
at  law  for  a  wrong  or  breach  of  contract.  Formerly 
actions  for  damages  could  only  be  brought  in  the  courts 
of  common  law.  The  Court  of  Chancery,  though  it 
possessed  special  jurisdiction  of  its  own  to  issue  an 
injunction  to  restrain  the  commission  or  continuance 
of  certain  particular  injuries,  and  to  decree  the  specific 
performance  of  contracts  of  a  special  class  {k),  had  in 
general  no  power  to  award  damages  (I).  But  by  a 
statute  of  the  year  1858,  commonly  called  "  Lord 
Cairns'  Act,"  the  Court  of  Chancery  was  empowered 
to  award  pecuniary  damages,  either  in  addition  to  or  in 

(/)  See  Savigny,  System  des  Abr.    Damages    (A),    Trespass; 

heutigen  rumischen  Eechts,  Yol.  1.  aute.  pp.  4,  12,  n.  (m) ;  13,  n.  (r) ; 

§  53,  pp.  338—350  ;  ante,  p.  29.  IG,  n.  (0;  18—20. 

(g)  See  Thorpe,  Ancient  Laws  (/.:)  Chiefly  for  the  purchase  or 

and  Institutes  of  England,  Vol.  I.  leasing  of  land, 

p.   3,  n.  (/);     Holmes    on   the  (/)  Gilbert,  Forum  Romanum, 

Common  Law,  Lect.  1.  ch.  xii.   p.  419;    Story's  Equity 

Qi)  P.  &  ]M.  Hist.  Eng.  Law  ii.  Jurisprudence,   ch.   xix.   vol.   ii. 

521.  p.  122,  13th  ed. 

(0  Co.  Lltt.  285  a,  288 ;   Bac. 

w.p.p.  10 
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Judicature 
Acts  of  1873 
—1875. 


Divisions  of 
High  Court 
of  Justice. 


substitution  for  an  injunction  orspecific  performance  (m). 
By  the  Judicature  Acts  of  1873  to  1875  the  original 
jurisdiction  botli  of  the  courts  of  common  law  and  the 
Court  of  Chancery  was  transferred  to  and  vested  in  the 
High  Court  of  Justice  as  from  the  1st  of  November, 
1875  (n).  The  Act  of  1873  divided  the  High  Court 
of  Justice  into  five  divisions,  namely,  the  Chancery 
division,  the  Queen's  Bench  division,  the  Common 
Pleas  division,  the  Exchequer  division,  and  the  Probate, 
Divorce,  and  Admiralty  division.  To  each  of  the  four 
last-named  divisions  were  assigned  all  causes  and 
matters  which,  if  the  Act  had  not  passed,  w^ould  have 
been  within  the  exclusive  cognizance  of  the  Court  or 
Courts  from  which  the  division  took  its  name  (o).  But  in 
1888  the  Queen's  Bench,  Common  Pleas  and  Exchequer 
divisions  of  the  Court  were  united  and  consolidated  in 
one  division,  called  the  Queen's  (now  the  King's)  Bench 
division  (^;).  To  the  Chancery  division  was  assigned 
the  administration  of  the  principal  matters  which  were 
previously  within  the  exclusive  jurisdiction  of  the  Court 
of  Chancery  (including  the  specific  performance  of 
contracts  for  the  sale  or  leasing  of  real  estate),  and  the 
exercise  of  the  same  Court's  statutory  jurisdiction  (q). 
Suljject  to  the  provisions  of  the  Judicature  Acts  and  to 
any  rules  of  Court,  and  to  the  power  to  transfer  causes 
from   one  division  to  another  (r),   any   plaintiff   may 


Ott)  Stat.  21  &  22  Vict.  c.  27, 
s.  2,  now  repealed  by  stat.  W>  Sc 
47  Vict.  c.  ■!'.*,  saving  tlie  juris- 
diction thereby  established,  and 
reserving  tlic  power  of  making 
Kules  of  Court  as  to  the  matters 
contained  therein  :  Li'wers  v.  Earl 
of  .Shaft) shunj,  L.  II.  2  Eq.  270; 
krcM  V.  Bunrll,  7  Ch.  D.  551  ; 
11  Ch.  D.  146;  Fritz  v.  IIoh><o)i, 
14  Ch.  D.  542;  Sayer>i  v.  Collier, 
28  Ch.  D.  103,  107,  108;  Chap- 
man, Jl/orsoHs  &  Co.  V.  Guardians 
of  Auckhind  Union,  23  Q.  B.  D. 
294  ;  Proctor  y.  Bayhy,  42  Ch.  D. 
390;    Shel/i-r  v.  City  of  London 


Electric  Liqhtinq  Co.,  1895,  1  Ch. 
287;  H'i  R,  1900,  1  Ch.  730. 

(«)  Stats.  30  &  37  Vict.  c.  GG, 
ss.  16,  17;  37  &  38  Vict.  c.  83; 
38  &  39  Vict.  c.  77. 

(o)  Stat.  36  &  37  Vict.  c.  GG, 
s.  34. 

(p)  Bv  an  order  in  council 
dated  IGtli  Dec.  1880,  made  in 
pursuance  of  stat.  36  &  37  Vict, 
c.  GG,  s.  32. 

(q)  Stat.  'AC,  &  37  Viet.  c.  GG, 
B.  34;  Rogers  v.  Jones',  7  Ch.  D. 
349. 

(?•)  Rules  of  the  Supreme 
Court,  1883,  Ord.  XLIX. 
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assign  his  cause  to  such  one  of  the  divisions  of  the 
High  Court  as  he  may  think  fit  (s).  Each  division 
of  the  Court  has  now  equal  jurisdiction  to  give  either 
an  injunction  or  damages  (t).  But,  although  the 
jurisdictions  of  the  former  courts  of  law  and  equity  are 
thus  united,  so  that  equitable  as  well  as  legal  rights 
may  now  be  enforced  in  the  same  Court,  no  change  was 
made  by  the  Judicature  Acts  in  the  nature  of  legal  or 
of  equitable  rights  and  remedies  (u).  The  right  to 
Ijring  a  personal  action  at  law,  in  other  words,  a  legal 
chose  in  action,  is  therefore  still  valuable  as  resulting 
in  the  payment  of  money  or  damages. 

The  infliction  of  a  wrong,  and  the  non-performance 
of  a  contract,  are  evidently  the  two  grand  sources  from 
which  personal  actions  ought  to  proceed.  If  one  man 
commits  a  wrong  against  another,  justice  evidently 
requires  that  he  should  give  him  satisfaction ;  and  if  one 
man  enters  into  a  contract  with  another,  he  certainly 
ought  to  keep  it,  or  make  reparation  for  its  breach ;  or 
if  the  contract  be  to  pay  a  sum  of  money,  the  money 
ought  to  be  duly  paid.  Personal  actions  are  accordingly 
divided  by  the  law  of  England  into  two  great  classes, 
actions  ex  delicto  and  actions  ex  contractu  {x).  The  Actions  ex 
former  arise  in  respect  of  a  wrong  committed,  called 
in  law-French  a  tort ;  the  latter,  in  respect  of  a  breach 
of  contract,  either  by  non-payment  of  a  sum  of  money 
agreed  to  be  paid,  which  thus  becomes  a  debt  {y),  or  by 
some  other  non-performance  of  the  duty  of  action  or 
forbearance,  which  the  contract  imposed.  Let  us  turn 
our  attention,  in  the  present  chapter,  to  a  right  of 
action  in  tort,  considered  as  part  of  the  injured  person's 

(s)  Slat.  38  &  39  Vict.  c.  77,  Hams,  E.  P.  16-1,  20th  ed. 

s.  II.     See  Eules  of  the  Supreme  {x)  Bract,  fo.  99  a;  3  IHack, 

Court,  1883,    Ords.    II.,    V,    rr.  Comm.  117;   see  Professor  Mait- 

5 — 9.  land's  note  on  the  history  of  this 

(0  Saijers  v.  CoUler,  28  Ch.  D.  classification  in  Pollock  on  Torta, 

103,  108  ;  Re  It.,  1906,  1  Ch.  730.  App.  A.,  5th  cJ. 

(w)  Ante,  p.  27,   n.   (6);    Wil-  {y)  .l«/e,  p.  30. 

10—2 


delicto  and  ex 
contractu. 
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property  («).  When  it  is  viewed  in  this  light,  we  are 
chiefly  struck  wdth  the  fact  that  it  is  the  exception, 
not  the  rule,  for  the  right  to  sue  and  the  liability  for 
damages  for  a  wrong  to  be  completely  transmissible. 


Transmission 
on  death. 


Maxim  actio 
personalis 
moritur  cum 
persona. 


Exceptions  on 
death  of  the 
party  injured. 


First,  with  respect  to  transmission  on  death.  The 
ancient  law,  upon  the  principle  that  the  right  to 
sue  and  the  liability  for  a  wrong  are  personal  to  the 
injured  party  and  wrong-doer  respectively  (a),  confined 
the  remedy  by  action  for  a  tort  to  the  joint  lives  of 
the  injurer  and  the  injured.  If  either  party  died, 
the  right  of  action  was  at  an  end,  the  maxim  being 
actio  personalis  moritur  cum  persona  (b).  In  this 
rule,  actions  ex  delicto  only  were  included  (c) ;  of 
wdiich,  however,  there  seem  to  have  Ijeen  more  than  any 
other  in  early  times.  But  by  an  early  statute  (d),  the 
same  action  was  given  to  the  executor  for  any  injury 
done  to  the  personal  estate  of  the  deceased  in  his  life- 
time, whereby  it  became  less  beneficial  to  the  executor, 
as  the  deceased  himself  might  have  brought  in  his  life- 
time. And  by  a  modern  statute  (c),  an  action  is  given 
to  the  executors  or  administrators  of  any  person 
deceased  for  any  injury  to  the  real  estate  of  such  person, 
committed  wdthin  six  calendar  months  before  his  death, 
for  which  an  action  might  have  been  maintained  by 
him ;  so  that  the  action  be  brought  within  one  year 
after  the  death  of  such  person  ;  and  the  damages,  when 
recovered,  are  to  be  part  of  the  personal  estate  of  such 
person.  But  the  principle  of  the  common  law  remains 
in  force  with  regard  to  injuries  to  the  person  or  reputa- 
tion (/).    It  is,  however,  provided  by  the  Fatal  Accidents 


(2)  For  the  exact  definition  of 
a  tort,  and  for  the  law  of  torts 
generally,  the  reader  is  referred 
to  Pollock  on  Torts. 

(n)  See  ante,  p.  i>0,  and  n.  (0). 

(b)  1  Wms.  Saund.  216  a,n.(l). 

(c)  Ante.  p.  21),  n.  («)•  See 
Finlay  v.  Chirwy,  20  Q.  B.  D.  494. 

{d)  Stat.  4  Edw.  III.  c.  7,  De 


bonis  asportatis  in  vita  testutoriff 
extended  to  executors  of  execu- 
tors by  stat.  25  Edw.  III.  stat.  5, 
c.  5. 
"  (e)  Stat.  3  &  4  Will.  lY.  e.  42, 
s.  2. 

(/)  See  1  Wms.  Exors.  Pt.  II. 
Bk.  III.  Ch.  I.  §  1,  789—793, 
7th  ed. ;  60G  sq.,  10th  ed. 
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Act,  1846  {(j),  lung  kuown  as  "  Lord  Campbell's  Act," 
that  whenever  the  death  of  a  person  shall  be  caused 
by  such  wrongful  act,  neglect  or  default,  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured 
to  maintain  an  action  and  recover  damages  in  respect 
thereof  (A),  the  wrong -doer  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  felony. 
Under  this  Act,  one  action  only  can  lie  for  the  same  sub- 
ject-matter of  complaint ;  and  such  action  must  be  com-  • 
menced  within  twelve  calendar  months  after  the  death 
of  the  deceased  (i),  in  the  name  of  his  executor  or  ad- 
ministrator {j),  and  must  be  for  the  benefit  of  the  wife, 
husband,  parents,  grandfather  and  grandmother,  step- 
father and  stepmother,  children,  grandchildren  and 
stepchildren  of  the  deceased,  in  such  shares  as  the  jury 
shall  direct  {k).  And  if  there  shall  be  no  executor  or 
administrator  of  the  person  deceased,  or,  there  being 
such  executor  or  administrator,  no  action  shall  have 
been  brought  in  his  name  within  six  calendar  months 
from  the  death  of  the  deceased,  then  such  action  may 
be  brought  by  and  in  the  name  or  names  of  all  or  any 
of  the  persons  (if  more  than  one)  for  whose  benefit  such 
action  would  have  been,  if  it  had  been  brought  by  or  in 
the  name  of  such  executor  or  administrator  (/).  Pre- 
viously to  this  statute,  a  man  who  had  been  maimed  by 
another  could  recover  compensation  for  the  injury;  but 
it  he  died  of  his  wound,  his  family  could  ol)tain  no 
recompense  for  the  loss  of  a  life  which  might  have  been 

(g)  Stat.   9   &  10  Vict.  c.  93,  ( /)  Sect.  2. 

amended  by  stat.  27  &  28  Vict.  c.  {h)  Sects.  2, 5.     Au  action  may 

95.       See    Pym    v.     The     Great  be   brought  under    tliis  Act    iu 

Northern    Baihoay    Company,    2  respect  of  the  death  of  an  alien, 

B.  &  S.  759.  where  the  alien  could  have  sued, 

(7t)  See     Williaim    v.    Mersey  i{  a]i\e:  Davidssonv.  Hill,  IdOl, 

Docks  &  Harbour  Board,  1905,  1  2  K.  B.  600. 
K.  B.  804.  (0  Stat.   27  &  28  Vict.  c.  95, 

(0  Stat.  9  &   10    Vict.  c.   93,  s.  1. 

8.3. 
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their  only  dependence.  And  even  now,  when  the  death 
of  a  person  is  not  caused,  no  action  can  be  brought  by 
Ids  executor  or  administrator  for  any  injury  which 
affected  him  personally,  if  it  did  not  touch  his  pro- 
perty {m).  So  that  an  executor  or  adinmistrator  cannot 
have  an  action  for  a  liljel  published  or  slander  uttered 
concerning  the  deceased,  or  for  his  false  imprisonment, 
or  for  any  assault  or  battery  which  did  not  cause  his 
death  {n). 

Death  of  the  Not  only  the  death  of  the  injured  party,  but  also  that 
^^™"°''""°^'  of  the  wrong-doer,  formerly  put  an  end  to  every  action 
which  arose  from  a  tort  or  wrong ;  and  this  was  the  case 
up  to  a  very  recent  period ;  although  if  the  executor  or 
administrator  had  profited  by  the  wrong  done,  the  injured 
party  was  able  to  recover  from  him  the  money  or  goods 
he  had  thus  gained  (o).  By  a  modern  statute  (p), 
however,  an  action  may  now  be  obtained  against  the 
executors  or  administrators  of  any  person  deceased,  for 
any  wrong  committed  by  him  within  six  calendar  months 
before  his  death  against  another  person,  in  respect  of 
liis  property,  real  or  personal;  so  as  such  action  be 
brought  within  six  calendar  months  after  such  executors 
or  administrators  shall  have  taken  upon  themselves  the 
administration  of  the  estate  and  effects  of  such  person. 
And  the  damages  to  be  recovered  in  such  action  are  to 
1)0  payable  in  the  like  order  of  administration  as  the 
simple  contract  debts  of  such  person.  But  in  all  cases 
which  do  not  fall  within  the  terms  of  this  statute,  the 
rule  of  the  common  law  remains  in  force.  For  instance, 
no  action  can  be  maintained  against  the  executors  of  a 
deceased  person  for  a  tort  committed  by  him  more  than 

(7/1)  8ee  Hatchanl  V.  Meijc,  18  D.  110;  LemJonv.  Lonilon  lioad 

Q.  B.  D.  771 ;  OaJcey  &  Sons  v.  Car  Co.,  1  Times  L.  R.  448. 

Dalton,  3.5  Ch.  D.  700.  (0)  roicell  v.  liees,  7  Ad.  &  EI. 

(n)  Chamberlain  v.  Williamffoii,  42fi. 

2  Man.  &  .Sel.  408.  41.T  ;  Fulling  (2^)  >^tat  3  &  4  Will.  IV.  c.  42, 

V.  Great  Eastern  Itij.  O).,  0  Q,  B.  s.  2, 
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six  calendar  mouths  before  his  death,  without  profit  to 
his  estate  (q).  The  remedy  afforded  by  this  statute 
does  not  preclude  such  action  as  might  have  previously 
been  l)rought  against  the  executor  or  administrator  (r). 


Tlicre  is  one  peculiar  action  founded  on  fo7^t,  to  which,  Action  for 
from  the  nature  of  the  case,  the  deceased  himself  could  ^  '^^^'^  '*' 
not  be  liable,  but  which  was  maintainable  formerly  l)y 
the  common  law,  and  is  now  maintainable  by  statute  (s), 
against  his  executors  or  administrators.  This  is  the 
action  for  dilapidations  of  the  houses  or  buildings  on 
a  benefice ;  and  it  is  brought  by  a  new  incumbent, 
whether  of  a  rectory,  vicarage,  or  perpetual  curacy, 
endowed  public  chapel  or  parochial  chapelry  or  dis- 
trict (^),  against  the  executors  or  administrators  of  his 
predecessor  (it).     Tliis  action  was  formerly  no  exception 


(q)  2  Wms.  Exors.  1728,  7th 
ed. ;  1352, 10th  ed. ;  Kirlc  v.  Todd, 
21  Ch.  D.  484 ;  Phillq^s  v.  Horn- 
fray,  24  Ch.  D.  439;  Ee  Duncan, 
1899,  1  Ch.  387. 

0)  rowell  V.  Bees,  7  A.  &  E. 
426;   WriiiM  v.  Leiffh,  4   Times 


L.  K.  573. 

(.s)  The  Ecclesiastical  Dilapi- 
datious  Act,  1871,  stat.  34  &  35 
Vict.  c.  43,  amended  by  stat. 
35  &  36  Vict.  c.  96. 

(t)  Stat.  34  &  35  Vict.  c.  43, 
s.  3. 


(w)  In  estimating  the  sum  to  be  recovered  in  an  action  for  dilapida- 
tions, tlio  rule  is  as  follows : — The  incumbent  is  bound  to  maintain 
the  parsonage,  farm  buildings,  and  chancel  in  good  and  substantial 
repair,  restoring  and  rebuilding  when  necessary,  according  to  the 
original  form,  without  addition  or  modern  improvement;  and  he  is 
not  bound  to  supply  or  maintain  anythiug  in  the  nature  of  ornament, 
to  which  painting  (unless  necessary  to  preserve  exposed  timbers  from 
decay)  and  whitewashing  and  papering  belong ;  Wise  v.  Metcalf,  10 
B.  &  C.  299.  And  no  damages  can  be  recovered  on  account  of  neglect 
to  cultivate  the  glebe  lands  in  a  husbandlike  manner  ;  Bird  v.  Ealjjh, 
4  B.  &  Ad.  826.  If  the  incumbent  commit  any  act  of  waste,  such  as 
could  not  be  committed  by  any  ordinary  tenant  for  life,  he  may  be 
restrained  by  an  injunction  out  of  the  High  Court  of  Justice ;  Duhe  of 
Marlborough  \.  St.  John,  2  De  G.  &  Sm.  174 ;  Ecclesiastical  Commis- 
sioners v.  Wodehouse,  1895,  1  Ch.  552;  but  it  has  been  decided  tlmt 
his  executors  will  not  be  liable  in  an  action  for  dilapidations  for 
waste  committed  by  him  in  digging  gravel  in  pits  which  were  opened 
by  his  predecessor  ;  Ross  v.  Adcock,  L.  K.  3  C.  P.  655.  Whether  tliey 
would  be  liable  if  the  incumbent  himself  opened  the  pits  appears 
doubtful ;  see  Huntley  v.  Rmsell,  13  Q.  B.  572 ;  Ross  v.  Adcock,  ubi 
su2)ra.  When  any  part  of  the  premises  was  in  the  occupation  of  a 
tenant  who  was  liable  to  repair,  the  executors  of  the  incumbent  were 
exempt  from  liability  by  the  ancient  canon  law ;  Burn's  Eccesiastical 
Law,  vol.  2,  p.  148  ;  Lyndewood,  Edmundus,  p.  250,  Oxon.  1629;  note 
of  John  de  Otho  to  Constitutions  of  Otho,  tit.  17,  Improbam,  &c.  And 
the  Ecclesiastical  Dilapidations  Act  1871  (s.  58),  accordingly  exempts 


Liability  of 
incumbent. 
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to  iliG  rule  actio  personalis  moriiur  cum  jJersond,  for  the 
deceased  was  not  lial)le  during  bis  lifetime ;  the  plain- 
tiff was  the  succeeding  incumbent ;  and  an  action  could 
not  be  said  to  die  which  never  had  or  could  have  any 
existence  (rr).  However,  in  the  case  of  resignation  or 
exchange,  the  preceding  incumbent  was  himself  liable 
for  dilapidations  (y).  But  the  Ecclesiastical  Dilapida- 
tions Act,  1871  (z),  now  provides  for  the  appointment 
Surveyor.  gf  a  surveyor  of  ecclesiastical  dilapidations  (a),  who  may 
be  directed  to  inspect  the  buildings  of  a  benefice  (6), 
and  it  will  l)e  the  duty  of  the  incumbent,  his  executors 
or  administrators,  to  execute  the  repairs  prescribed  in 
his  report  (c).  Claims  for  dilapidations  formerly  had 
this  peculiarity,  that  they  were  not  to  be  satisfied  by 
the  executor  or  administrator  until  after  payment  of  all 
the  late  incumbent's  debts,  including  those  merely  by 
simple  contract  (cZ).  But,  under  the  Ecclesiastical 
Dilapidations  Act,  1871  (c),  the  cost  of  the  repairs  is 
a  debt  due  from  the  late  incumbent,  his  executors  or 
administrators,  to  the  new  incumbent,  and  is  recoverable 
as  such  at  law  or  in  equity,  2:>«n  jmssu  with  the  late 
incumbent's  other  debts  (/) 


Transmission        Next,  with  regard  to    transmission    on    bankruptcy, 
ruptcy.  On  the  bankruptcy  of  any  person,  all  his  rights  of  action 

from  its  provisions  buildings,  if  any,  belonging  to  a  benefice  wliich 
shall  be  comprised  in  any  lease  for  years  or  lives  fur  tlie  time 
being  subsisting,  except  to  far  as  the  lessee  shall  not,  by  virtue  of 
such  lease,  be  liable  to  insure,  rebuild,  or  repair  sucli  buildings.  The 
new  incumbent  was  formerly  bound  to  expend  within  two  years  the 
money  required  by  him  for  dilapidations  in  the  necessary  repairs  of 
the  premises;  stat.  14  Eliz.  c.  11,  s.  18.  But  he  is  now  bound  forth- 
with to  pay  the  money  recovered  to  the  governors  of  Queen  Anne's 
Bounty,  who  8]>end  it  on  the  works  according  to  the  certificate  of  the 
surveyor  of  dilapidations  ;  stat.  31  &  35  Yict.  c.  43,  ss.  37,  44. 

(x)  SoUers  v.  Lawrence,  Willes,  (c)  Sect.  19. 

421.  00  Sryan  v.  Clay,  1  E.  &  B. 

(y)  Downesx.  Craif/,  9  M.  &  W.      38.     But  as  to_ equitable   assets, 


16G. 

(z)  Stat.  34  &  3.5  Vict.  c.  43. 

(f»)  Sect.  8. 

(6)  Sects.  12,  29;    Cahloio   v. 
PixeU,  2  C.  P.  D.  562. 


see  Blsset  v.  Burgess,  23  Beav. 
278 

(e)  Stat.  34  &  35  Yict.  c.   43, 
8.  36. 

(f)  Re  Monh,  35  Ch.  D.  583. 
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for  any  injury  to  his  property  vest  in  the  trustee  in 
bankruptcy,  as  part  of  the  bankrupt's  property  {g).  And 
such  rights  of  action  are  saleable  and  assignable  by  the 
trustee,  if  he  do  not  wish  to  pursue  them  himself,  to 
any  other  person  (Ji).  Eights  of  action  for  any  injury 
to  the  bankrupt's  person  or  reputation  do  not  pass  to 
the  trustee  in  bankruptcy,  but  remain  exercisable  by  the 
bankrupt  himself  for  his  own  benefit  {i).  The  liability 
of  any  person,  who  has  committed  a  wrong,  is  not 
discharged  by  his  bankruptcy  (J). 

If  a  man  be  outlawed  {h),  his  chattels  forfeitable  to  Outlawry, 
the  Crown  appear  to  comprise  all  causes  of  action  for 
deprivation  of,  or  injury  to  his  goods,  where  the  measure 
of  damages  is  the  value  (l)  or  the  diminution  in  value  of 
the  goods  {m) :  but  not  a  right  of  action  for  damages 
wholly  uncertain  (w). 

Lastly,  as  to  the  assignment  of  a  right  of  action  Assignment 
in  tort  by  the  injured  party  in  his  lifetime.  By  the  action°in  tort. 
common  law  such  a  right  of  action  was  no  more  directly 
assignable  than  a  right  of  action  founded  on  contract  (o). 
As  we  have  seen  (p),  however,  in  modern  times,  rights 
of  action  on  contract  were  allowed  to  be  freely  assigned 
by  means  of  a  power  of  attorney  for  the  assignee  to  sue 
in  the  assignor's  name  ;  and  such  assignments  were 
held    to    be    free   from    all   objection    on   account   of 

C'/)  Stat.  46  &  47  Vict.  c.  52,  Wihon,  8  Ch.  D.  364  ;    Rose  v. 

88.  20,  44,  50  (5),  54,  57  (2),  168  ;  BuchetU  1901,  2  K.  B.  449. 

Eogem  V.  Spence,  12  CI.  &   Fin.  (j)  Ex  parte    Baum,    Be    Ed- 

700,  721 ;    BecMam  v.  DraJce,  2  ivards,  L.  K.  9  Ch.  673. 

H.  L.  C.  579,  625,  626  ;   Wetherell  (k)  Ante,  p.  96. 

V.  Julius,  10  C.  B.  267  ;  Hodqson  (l)  A7ite,  p.  88,  n.  (b). 

V.    Sidney,    L.    E.    1    Ex.   313;  (m)  Co.  Litt.  128  b;    3  Leon. 

Morgaii  v.  Stehle,  L.  R.  7  Q.  B.  205,  pi.  261 ;  Bullock  v.  Bodds,  2 

611.  B.  &  A.  258,  276  ;  20  K.  E.  420. 

(/(.)  Seear  v.  Laiomn,  15  C'li.  D.  (n)  Fleming  v.    Smith,    12   Jr. 

426  ;  Guy  v.  ClmrcMll,  40  Ch.  D.  Coin.  Law  Rep.  404. 

481.  (o)  Ante,  p.  29. 

(i)  See  the  cases  cited  in  note  (p)  Ante,  p.  33. 
(jg)  above ;    Ex  parte    Vine,    Be 
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maintenance.  But  no  such  freedom  of  indirect  assign- 
ment has  been  conceded  in  the  case  of  actions  ex  delicto. 
On  the  contrary,  the  assignment  of  a  right  of  action  in 
tort  remains  liable  to  be  avoided,  if  it  should  fall  within 
tlie  offence  either  of  simple  maintenance  (^),  or  of 
f 'hainperty.  champerty,  which  is  the  maintenance  of  another  person's 
action  in  consideration  of  receiving  part  of  the  land, 
debt  or  other  thing  in  suit  (r).  It  has,  however,  been 
established  by  modern  decisions  that  the  assignment 
jjendente  lite  of  the  subject  of  a  suit  is  not  champerty 
or  in  any  way  illegal,  even  though  the  assignor  gives 
the  assign  a  power  of  attorney  to  sue  in  his  name,  and 
agrees  that  he  will  not  impede,  but  will  assist  the 
assign  (s).  To  what  extent  this  later  principle  is 
applicable  to  the  assignment  of  a  right  of  action  in  tort, 
remains  at  present  undecided  {t).  But  it  appears  that 
a  right  of  action  for  wrongfully  withholding  goods  (where 
the  measure  of  damages  is,  as  a  rule,  the  value  of  the 
goods  (m)),  may  be  lawfully  assigned  over  («).  An  excep- 
tion occurs  in  the  case  of  an  assignment  of  the  subject 
of  a  suit  to  the  solicitor  acting  in  the  litigation,  which 
the  law  will  not  permit  to  be  made  absolutely  {y)  but 
only  by  way  of  mortgage  or  security  for  a  loan  {z).  It 
is  worthy  of  note  that  the  transfer  of  a  right  of  action 
in  tort  may  take  place  by  the  effect  of  a  contract  of 
Assignment  insurance.  For  the  insurer  of  a  house,  a  ship,  or  other 
lion"  ° '^"  goods,  who  has  paid  on  a  total  or  partial  loss,  is  subro- 
gated to  all  other  rights  of  compensation  which  the 
insured  may  have :  that  is  to  say,  he  is  entitled  to 
stand  in  the  place  of  the  insured  with  respect  to  such 

(ry)  8ee  ante,  p.  :53.  Cb.  D.  -140,  456,  457. 

(r)  Co.  Litt.  36S  b ;  Viu.  Abr.  (J,)  Sec  an  article  by  the  writer 

Maintenance  (B,  C) ;   Prosser  v.  in  L.  Q.  15.,  x.  143. 

Edmonds,   1   Y.   &  C.  Ex.  481 ;  (m)  Ante,  p.  88.  n.  (6). 

Dc   Hoghton   v.   Monry,   L.  K.  2  (x)  Cohen  v.  MifchU,  25  Q.  B. 

Cb.    164,  169;  Ball  v.   Warmck,  D.  262. 

50  L.  J.  C.  P.  D.  3S2  ;  James  v.  (y)  Simpson  v.  Lamb,  7  E.  & 

Ken;   40   Cb.    D.   449;    Guy   v.  B.  84. 

Cliurchill,  ih.  481,  485.  (z)  Anderson  V.   Radcliffe,  E., 

(s)  Kay,  J.,  James  v.  Kerr,  40  B.  &  E.  80G. 
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rights.  He  is  therefore  entitled  in  equity  to  maintain 
in  the  name  of  the  insured  any  action  for  damages, 
which  the  latter  may  have  against  any  other  person,  for 
injuring  the  thing  insured.  For  example,  if  a  ship 
insured  against  collision  at  sea  be  ran  down  by  another 
owner's  vessel,  insurers,  who  have  paid  for  the  loss, 
are  entitled  to  maintain  in  the  name  of  the  insured  all 
the  latter's  remedies  to  recover  damages  for  the  collision, 
either  against  the  ship  in  fault  {a)  or  against  her  owner 
personally  {h).  We  have  seen  that  all  legal  choscs  in 
action  were  made  directly  assignable  by  the  Judicature 
Act  of  1873  (c).  But  it  does  not  appear  that  the  effect 
of  this  enactment  was  to  authorize  the  assignment  of 
any  chose  in  action,  of  which  the  indirect  assignment 
was  previously  void  for  champerty  or  otherwise  {d). 

When  judgment  has  been  entered  up  for  a  sum   of  Judgment  for 
money  as  damages  in  tort,  the  rights  of  the  injured  turt." 
party  undergo  a  beneficial  change.     He  has  then  no 
longer  a  mere  right  of  action  liable  in  many  cases  to  be 
lost  by  his  own  or  his  opponent's  death  (c)  :  but  he  has 

(rt)  Ante,  p.  117.  never  be  revived;  but  it  has  long 
(h)  Randal  v.  Cochran,  1  Ves.  been  provided  by  statute  that  if 
sen.  98;  Mason  v.  Sainsbury,  3  a  party  die  after  ?7errf/ci,  judgment 
Doug.  61,  64 ;  Yates  v.  White,  4  may  be  entered  up,  notwith- 
Bing.  N.  C.  272,  283,  284;  Simp-  standing  aueh  death,  and  although 
son  V.  Thomson,  3  App.  Cas.  279,  the  cause  of  action  do  not  sur- 
284—286,  290—295  ;  Castellain  v.  vive  ;  see  3  Black.  Comm.  302  ; 
Preston,  11  Q.  B.  D.  .380,388,  slat.  17  Car.  II.  c.  8,  s.  1 ;  2  Wms. 
403,  404  ;  King  v.  Victoria  Insur-  Sauud.  72  k,  n  ;  Palmer  v.  Cohen, 
ance  Co.,  1896,  A.  C.  250.  2  B.  &  Ad.  966 ;  Kramer  v.  Way- 
(c)  Ante,  p.  37.  mark,  L.  E.  1  Ex.  241  ;  Eules  of 
(cJ)  See  the  last  three  cases  cited  the  Supreme  Court,  1883,  Order 
in  note  (6),  above ;  Dawson  v.  XVII.  r.  1.  But  there  is  no  debt 
Great  Northern  By.  Co.,  1904,  1  due  from  the  defendant  to  the 
K.  B.  277,  281 ;  1905,  1  K.  B.  plaintiff  in  an  action  in  tort, 
260,  270.  although  the  latter  may  have  had 
(e)  Co.  Litt.  289  a ;  ante,  a  verdict  ascertaining  his  dam- 
pp.  148 — 151;  see  Boivher  v.  ages,  until  judgment  is  signed; 
Evans,  15  Q.  B.  D.  565.  At  com-  Ex  parte  Charles,  14  East,  197. 
mon  law  an  action  abated  on  the  And  damages  in  tort  ai-e  not 
death  of  either  party  before  final  provable  in  the  defendant's  bank- 
judgment,  and  if  the  cause  of  ruptcy,  even  though  ascertained 
action  did  not  survive  to  the  by  verdict,  unless  judgment  were 
executor  or  administrator,  it  could  signed  before  he  was   adjudged 
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a  judgment  fZe5^(/),  which  is  enforceable  by  his  own, 
and  against  his  debtor's  executors  and  administrators  (g), 
which  is  provable  in  his  debtor's  bankruptcy  (h),  and 
which  is,  without  question,  lawfully  assignable  (i). 

bankrupt ;  Re  Newman,  Ex  parte  Bk.  II.  Ch.  II.  §  2. 

Brooke,  :5  Ch.  D.  494.  (h)  See  Ch.  IV.  on  Bankruptcy, 

(/  )  Black.  Comm.  ii.  436, 438  ;  l:>elow. 

iii.  160,  395  ;  see  below,  Cli.  III.  (i)  Carrinqton  v.    Earway,    1 

(g)  See   Wms.   Exors.   Vt.   II.  Keb.  803. 
Bk.   III.   Ch.   IV..  and  Bt.   III. 


(    157    ) 


CHAPTEE   II. 

OF   CONTRACTS. 

It  has  been  observed  («)  that  personal  actions  may 
be  brought  to  enforce  an  obligation  arising  out  of  con- 
tract as  well  as  out  of  wrong,  and  that  money  due  from 
another  and  the  benefit  of  a  contract  have  always  been 
among  the  most  important  things  in  action.  These  are 
things  valuable  in  money,  and,  as  such,  are  included 
in  the  personal  property  of  him  who  is  entitled 
thereto  (h).  But  it  is  important  to  remark  that  such 
things,  like  the  right  to  recover  compensation  for  a 
wrong,  differ  widely  from  rights  of  ownership.  They 
are  nothing  more  than  the  benefit  of  obligations,  or  Obligation, 
rights  to  acts  or  forbearances  on  the  part  of  particular 
persons ;  and  they  are  included  in  what  is  widely 
termed  j^roiJeriy  only  in  so  far  as  they  are  capable  of 
being  exchanged  for  the  ownership  of  money  (c).  For 
the  benefit  of  a  contract  with  another  person  is  the 
benefit  of  the  other's  obligation  to  perform  his  con- 
tract. And  a  sum  of  money  due  from  another — what 
is  called  a  deht(d) — is  nothing  more  than  the  benefit  Debt, 
of  an  obligation  arising  from  breach  of  a  contract 
to  pay  money  ;  which  is  in  law  as  in  fact  a  very 
different  thing  from  a  sum  of  money  in  a  man's  own 
possession  (e). 

A  contract  is  an  agreement  enforceable  at  law,  made  Contract, 
by  two  or  more  persons,  whereby  rights  are  acquired  by 

(a)  Ante,  pp.  4,  28,  144.  K.  B.  245. 

(b)  Ante,  pp.  28,  29 ;  Danuhian  (c)  See  ante,  pp.  28,  29. 
Sugar   Factone>>,   Ld.   v.  Inland           ((i)  Ante,  pp.  30,  147. 
Revenue  Commissioners,   1901,   1           (e)  See  ante,  pp.  27 — 29. 
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one  or  more  to  acts  or  forbearances  on  the  part  of  the 
other  or  others  of  them  (/).  To  make  a  valid  contract 
there  must  be — 

(1.)  Due  capacity  to  contract  on  the  part  of  the 
persons  entering  into  the  agreement ; 

(2.)  The  expression  by  all  parties  of  a  common 
intention  to  create  an  obligation  (g)  binding  some  or  one 
of  them;  that  is,  an  intention  that  some  or  one  of 
them  should  do  or  forbear  something  affecting  their 
legal  relations  for  the  benefit  of  the  others  or  other 
of  them  (h) ; 

(3.)  Due  compliance  with  the  forms  or  the  presence 
of  other  matter  required  to  make  a  promise  enforce- 
able by  English  law,  beyond  the  mere  expression  of  a 
common  intention ; 

(4.)  Nothing  unlawful  in  the  object  of  the  agreement ; 

(5.)  True,  full,  and  free  consent  of  the  parties ;  that 
is,  consent  unimpeachable  as  having  been  induced 
through  mistake,  misrepresentation,  fraud,  duress,  or 
undue  influence  (i). 

Let  us  examine  each  of  the  above  elements  of  a  valid 
contract  more  fully  in  turn. 


Capacity  to 
contract. 


Infants' 
contract3. 


Necessaries. 


1.  Generally,  all  persons  who  have  attained  the  age 
of  twenty-one  years  enjoy  full  capacity  to  contract  (_;'). 
At  common  law,  the  contracts  of  infants,  or  persons 
under  that  age,  are  generally  voidable  at  their  option  (k), 
but  are  valid  if  beneficial  to  the  infant  in  the  opinion 
of  the  Court  (/),  especially  contracts  for  necessaries,  or 
whatsoever  things  are  reasonably  necessary  for  the  use 


(/)  Anson  on  Contract,  ll,8tli 
el. ;  Pollock  on  Contract,  1,  2, 
7th  ed. 

(g)  Ante,  pp.  4,  30,  114—147. 

(/t)  See  Pollock  on  Contract, 
?,,  4,  7tli  ed. 

(i)  See  Pollock  on  Contract, 
438—140,  7th  ed. 

(i)  Litt.  s.  259;  Co.  Litt. 
171  b;  Pollock  on   Contract,  52, 


7th  ed. 

(Ic)  Edicards  V.  Carter,  1893, 
A.  C.  iJGO.  As  to  the  recovery 
by  an  infant  of  money  paid  nndcr 
a  voidable  contract,  sec  Hamilton 
V.  VatKihun-Sherrin,  Ac,  Co., 
1894,  3  Ch.  589. 

{I)  Clements  v.  London  and 
North- Western  By.  Co.,  1894,  2 
Q.  B.  482. 
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Married 
women. 


of  the  infant  according  to  his  circumstances  and  con- 
dition of  \ife(m).  But  by  the  effect  of  the  Infants' 
lielief  Act,  1874  (n),  all  contracts  entered  into  by 
infants  for  the  repayment  of  money  lent  or  for  goods 
supplied  (other  than  contracts  for  necessaries  (o)),  and 
all  accounts  stated  with  them,  are  now  absolutely 
void  ( j?).  Married  women  were  under  a  general  in- 
capacity to  bind  themselves  by  contract  at  common 
lii\v(q).  But  under  the  Married  Women's  Property 
Acts,  1882  and  1893  (r),  a  married  woman  is  capable 
of  binding  herself  by  contract  in  respect  and  to  the 
extent  of  the  separate  property  to  which  she  is  or  may 
become  entitled  without  restraint  on  anticipation.  The 
contract  of  a  man  who  is  so  insane  or  drunk  as  to  be 
incapable  of  understanding  its  effect,  is  voidable  at  his 
option,  if  the  other  party  knew  of  his  condition.  But 
if  the  other  contracted  with  him  in  good  faith,  and 
without  knowledge  of  or  reasonable  cause  to  suspect 
his  state  of  mind,  he  cannot  avoid  it(s).  Convicts  (0  Convicts 
are  incapable  of  making  any  contract  except  while  they 


Lunatics ; 
drunken  men. 


(711)  Ryder  v.  Womhwell,  L.  R. 
4  Ex.  32 ;  Jolinstone  v.  Marlis,  11) 
Q.  B.  D.  509 ;  Walter  v.  Everard, 
1891,2Q.  B.  3G9.  But  an  infaut 
cannot  bind  himself  by  a  bill  of 
exchange,  though  given  in  pay- 
ment for  necessaries  ;  Be  SoJty- 
Icoff,  1891,  1  Q.  B.  413. 

(n)  Stat.  37  &  38  Vict.  c.  02, 
s.  1 ;  see  Duncan  v.  Dixon,  44  Ch. 
D.  211;  Thurston  \.  Nottingham, 
&c..  Building  Society,  1902,  1  Ch. 
1  ;  1903,  A.  C.  6. 

(o)  See  Valentini  v.  Canali, 
24  Q.  B.  D.  IGO. 

{■p)  Persons  who  have  furnished 
an  infant  with  money  to  buy 
ncces.'^aries  arc,  however,  entitled 
in  equity  to  stand  in  the  place 
of  the  ix'rsons  who  supplied  tho 
necessaries;  Marlow  v.  Fitfeild, 
1  r.  W.  558. 

Cq)  See  2  Wms.  V.  &  P.  835. 

(/■)  Stats.  45  &  46  Viet.  c.  75. 
S3.  1  (sub-g.  2),  19 ;  56  &  57  Vict. 


c.  63,  s.  1  ;  see  iiost,  Part  III. 
Oh.  V. 

(s)  Molton  V.  Camroux,  2  Ex. 
487 ;  4  Ex.  17 ;  Beavan  v.  McDon- 
nell, 9  Ex.  309;  Matthews  v. 
Baxter,  L.  B.  8  Ex.  132 ;  Imiwrial 
Loan  Co.  v.  Stone,  1892,  1  Q.  B. 
599;  see  2  Wms.  V.  &  P.  802, 
809.  If  suitable  ucces.saries,  or 
money  to  buy  them,  be  supplied 
to  a  lunatic  with  the  intention 
of  receiving  payment  or  repay- 
ment, the  law  will  imply  au 
obligation  binding  on  the  lunatic 
and  liis  estate  to  make  such  pay- 
ment or  repayment;  Be  Bhodex, 
44  Ch.  D.  94.  By  stat.  53  Vict, 
c.  5,  s.  120,  an  order  may  bo 
made  authorizing  the  committee 
of  a  lunatic  to  perform  any 
contract  relating  to  the  lunatic's 
property  entered  into  by  him 
before  his  lunacy 

(0  Ante,  p.  96. 
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Corporations. 


Outlaws  ; 
alien  enemies. 


are  lawfully  at  large  under  any  license  {u).  The  capacity 
of  corporations  to  contract  is  placed  under  certain 
limitations,  arising  from  tlie  fact  that  they  are  artificial 
not  natural  persons,  and  sometimes  also  from  restrictions 
imposed  by  the  power  which  created  them  {v).  Outlaws 
and  alien  enemies  are  disabled  by  their  incapacity  for 
bringing  actions  from  enforcing  though  not  from  making 
contracts  {w). 


Consent. 


Offer  and 
acceptance. 


Communica- 
tion. 


2.  The  common  intention  or  consent  of  the  parties  to 
an  agreement  may  be  expressed  either  by  their  uniting 
in  a  set  form  of  written  or  spoken  words,  or  by  the 
acceptance  by  some  or  one  of  them  of  an  offer  made  to 
them  or  him  by  the  others  or  other  of  them  (a;).  In 
order  that  the  acceptance  of  an  offer  may  make  a  con- 
tract, it  is  essential  that  there  should  be  communication 
of  the  offer  and  its  acceptance  to  each  party  respec- 
tively (3/).  But  the  communication  of  an  offer  or  its 
acceptance  may  be  made  by  conduct  as  well  as  in 
words,  as  where  a  man  takes  up  wares  exposed  for  sale, 
or  gets  into  a  ferryboat  or  an  omnibus,  or  hails  a  cab, 
or  borrows  money.  In  each  case  his  acts  amount  to 
an  acceptance  of  the  terms  held  out  by  the  other  party, 
and  are  equivalent  to  the  expression  in  words  of  a 
promise  to  pay  a  reasonable  price,  or  the  usual  or  a 
reasonable  fare,  or  to  repay  the  money  as  the  case  may 
be.  Similarly,  if  a  man  does  work,  which  another 
employs  him  to  do  without  making  mention  of  pay- 
ment, that  is,  in  general,  as  good  as  the  acceptance  of 
an  offer  made  in  express  words  to  pay  him  reasonable 


(m)  Stat.  33  &  34  Vict.  c.  23, 
B3.  8,  30. 

((•)  On  tliis  subject,  see  Pollock 
oil  Contracts,  111!  s^.,  14G  sq., 
Tth  cd. ;  2  Wms.  V.  &  P.  857. 

(lo)  Bab.  Abr.  Outlawry,  D  (3), 
Aliens,  D;  Co.  Litt.  PiO  b;  2 
Wms.  V.  &  P.  812,  813. 

(«)  Pollock  on  Contract,  2,  5 — 


7.  7th  ed. ;  Be  New  Eberhaidt 
Co.,  Ex  parte  Mcnzie-",  43  Cli.  D. 
118. 

(»/)  Anson  on  Contract,  19  aq., 
8th  cd. ;  Pollock  on  Contract,  11, 
32,  Tth  ed.  :  Dickinson  v.  Dodch, 
2  Ch.  D.  403 ;  Blackburn,  L.  A., 
2  App.  Cas.  691,  692. 
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remuneration  for  his  labour  (5).  So  if  a  man  offers  a 
reward  to  any  one  who  shall  do  a  certain  thing  for  his 
benefit,  performance  of  the  conditions  is  an  acceptance 
of  the  offer  {a).  An  offer  is  revocable  until  the  accept- 
ance thereof  be  duly  communicated  to  the  proposer  (&)  ; 
but  the  acceptance  of  an  offer  is  irrevocable,  after  it  has 
been  duly  communicated  to  the  proposer  (c).  But  in 
order  to  bind  the  proposer  by  the  acceptance  of  his 
offer,  the  offer  must  in  general  be  accepted  within  a 
reasonable  time(f^).  And  the  acceptance  must  be 
aljsolute  and  identical  with  the  terms  of  the  offer  (e). 

3.  With  regard  to  what  is  required  to  make  a  promise 
enforceable  by  English  law,  beyond  the  mere  expression 
of  intention  to  create  an  obligation,  the  main  rule  is 
that  the  contract  must  be  evidenced  by  deed,  or  else 
there  must  be  a  consideration  for  the  promise  (/). 
Contracts  are  therefore  said  to  be  special  or  simple  Special  and 
contracts  according  as  they  are  or  are  not  made  by  deed,  contracta. 
that  is,  by  writing  under  seal  (g).  There  are  also  certain 
contracts  which  the  law  requires  to  be  evidenced  by 
writing,  signed  by  the  party  to  be  charged  therewith,  or 
to  be  made  in  some  other  special  form  besides  satisfying 
the  conditions  of  the  above  rule,  which  applies  to  all 
contracts  {h). 

A  promise   made  by  writing  under  seal   has   been  Special 

contracts. 

(2)  Pollock  on  Contract,  11 — •  Ilouwiiold  Fire  Insurance  Co.  v. 

1:},  7th  cd. ;  2  Black.  Comm.  443.  Gra7it,  i  Ex.  D.  21C ;  Ilenihorn  v. 

(a)  Pollock  on  Contract,  14  sq.,  Fraser,  1892,  2  Ch.  27. 

7th  ed.;  Carlill  v.  Carbolic  Sniohe  (d)    Ramsgate    Victoria    Hotel 

Bull  Co.,  1893,  1  Q.  B.  250.  Co.  v.  Montefiore,h.  R.  1  Ex.  109. 

(h)  But  promises  made  by  deed  (e)  Anson  on  Contract,  48,  8th 

are  irrevocable,  even  before  ac-  ed. ;  Hyde  v.  It'/v  «(7t,  3  Beav.  .S34  ; 

ccptanoe  ;  see  below.  Felthouse  v.  Bindky,  1 1  C.  B.  N.  S. 

(<•)  Pollock  on  Contract,  2G— 39,  8G9. 

7th  ed.     It  has  been  held  that,  (/)  See  Pollock  on   Contract, 

when   the  parties   are  in  corre-  Cii.  III.,  IV. 

spondeuce  through  the  post,  due  (</)  Itann  v.   Hughes,  7  T.  R, 

communication  of  the  acceptance  350,  n. 

of  an  offer  is  made  to  tlie  pro-  (/«)    See  Pollock  on   Contract, 

poser  when  the  letter  of  accept-  145  nq.,  7tli  ed. ;  lianny.  Hughes, 

ance     is     po'^ted    to    him ;      see  ^lhi  supra. 

w.p.r.  11 
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enforceable  at  law  from  the  times  of  our  earliest  legal 
text-writers.     For  if  a  man  in  a  writing  authenticated 
by  his  seal  formally  expressed  his  consent  to  be  bound 
to  do  some  act  for  the  benefit  of  another,  his  deed  was 
held  to  be  conclusive  evidence  of  such  consent  on  his 
part,  unless  it  were  shown   to   have   been  forged,   or 
extorted  by  force  or  fraud,  or  to  be  impeachable  on 
some  ground   of  a  like  nature  (i).     The   rule  of  law 
giving  superiority  to  a  writing  sealed  as  a  mode  of  proof 
remained  in  force  after  writing  had  come  into  common 
use,  and  signature  in  a  man's    own  handwriting  had 
been  generally  adopted  as  a  proof  of  the  authenticity  of 
a  written  document  instead  of  sealing.     And  the  result 
has  been  to  give  to  deeds  a  force  of  their  own  to  bind 
those  who  execute  them,  irrespective  of  the  matter  they 
contain  (Z;).     For  he  who  has  bound  himself  by  deed 
is  concluded  from  disputing  his  liability  (l) ;  while  a 
man  is  not  in  general  more  conclusively  bound  by  his 
unsealed  ^\Titings  than  he  is  by  his  spoken  words  (m). 
After  the  doctrine  had  been  developed  that  a  considera- 
tion must  be   shown    to   make    an    informal  promise 
enforceable  at  law,  the  superior  binding  force  of  a  deed 
was  explained  by  saying  that  in  law  every  deed  imports 
a  consideration  (n).     This  explanation  has  been  adopted 
as  a  rule  of  law  (o).     But  the  true  explanation  appears 
to  be  that  the  legal  effect  of  a  deed  was  not  impaired 
by  tlie  development  of  the  doctrine  of  consideration. 
And  the  law  still  remains  that  a  promise   made  by 
deed  is  iiTC vocable,  even  before  its  acceptance  (^j>),  and 

(i)  See  Glanvil,  lib.  x.  c.  12  ;  Comm.  446. 

Bracton,  lib.  iii.  c.  2,  §  9  fo.  100;  (m)  liann  v.  Hutihes,  7  T.  R. 

lib.  V.  c.  15,  fo.  3'M;  Fleta,  lib.  350,  n. 

ii.  c.  50,  §20,  and  c.  GO,  §  25;  (n)    Bacon,   Heading   on    the 

Britton,    liv.    i.    ch.    29,    §§    5,  Statute  of  Uses. 

14— 24;  r&M,  Hist.  Eng.  Law,  (o)  2   Black.   Comm.    440;     1 

ii.  182«5.,217— 223.  Fonb.    Eq.    342,    n.;     2    Fonb. 

(A)   See  Williams,  R.  P.  149,  Eq.  20. 

150,  20th  ed.  00  3   Rep.  2G   a,   27  b;    Cro. 

(/)  Litt.  ss.  58,  693;  Co.  Litt.  Eliz.   627:    Xenos  v.    Wichham, 

45  a,  47  b,  352  a,  363  b ;  Whelp-  L.  R.  2  H.  L.  296 ;  see  ante,  p. 

do/e'8  case,  5  Rep.  119;  2  Black.  101. 
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is  enforceable  at  law  against  the  person  making  it, 
without  any  necessity  for  showing  a  consideration 
therefor  {q). 

In  order  to  prevent  the  conclusive  effect  of  a  deed  Alteratiuu  of 
from  being  used  as  an  instrument  of  fraud  (r)  it  was  written  agree- 
held  that  after  a  deed  had  been  executed,  any  alteration,  "^ents. 
rasure,  or  addition  made  in  a  material  point,  even  by 
a  stranger,  would  render  the  deed  void(s).     But  this 
doctrine  has  now  been  relaxed,  so  far  as  regards  ad- 
ditions or  alterations  consistent  with  the  purposes  of 
the  deed  {t) ;  whilst,  with  regard  to  inconsistent  altera- 
tions, it  has  been  extended  to  a  written  agreement  not 
under  seal  {u). 

With  respect  to  the  promises  contained  in  simple  Simple 
contracts,  that  is,  all  contracts  not  made  by  deed,  the 
law  is  that,  beyond  the  mere  expression  of  consent  to 
be  bound,  there  must  be  a  consideration  for  the  promise, 
or  it  will  not  be  enforced  (a?).     This  doctrine  was  not 
fully  developed  until  after  the  introduction  of  the  action 
of  assumpsit  as  the  means  of  enforcing  informal  agree-  Action  of 
ments,  a  matter  which  calls  for  a  short  explanation. 
In  the  times  of  our  first  legal  writers  covenants,  which  Covcnnnfs. 
are   formal  contracts,  made   by  deed(2/)  could  be  en- 
forced in  an  action  of  covenant  (z),  or,  if  made  to  secure 
the  payment  of  money,  in  the  action  of  debt,  which  lay  Action  of 
for  the  recovery  of  a   specific  sum  of  money.     Debt 

Ql)  3  Burr.  1G39.  Fletcher,   1   H.   &    N.   893,    912, 

(r)  See  Bracton,  lib.  v.  c.   10.  918;  Snffell  v.  Banlc  of  England, 

fo.  398  b;  Britt.  Iiv.i.ch.29.§  19.  9     Q.     B.     D.    555;      EUesmere 

(s)  Pii/oVs  case,  11  Rep.  27  a.  Breioery  Co.   v.   Cooper,  189G,  1 

(t)  Adsetts  V.  Hives,  33  Beav.  Q.  B.  75. 

.')5 ;  Aldous  v.  Cornwall,  L.  R.  3  (.c)  Bann  v.  Iluglm,  7  T.  R. 

Q.  B.573;  Be  Eowgule&  Osborn's  350,  n. 

contract,  1902, 1  Oh.  451 ;  Crediton  (jj)  Bac.  Abr.  tit.  Covenant. 

V.  Exeter,  1905,  2  Oh.  455;    see  (2)  Reg.    165;    F.  N.    B.    145. 

Pattinson  v.   Luckley,   L.   R.    10  But   in    practice    tlie    action   of 

Ex.  330.  covenant    was    in    early    times 

(u)    Davidson    v.    Cooper,    13  almost  entirely  confined  to  covc- 

M.  &  W.  343 ;  Mollett  v.  Wacker-  nauts  relating  to  land ;  P.  &  M. 

harth,  5  C.  B.  181 ;  Croockeioit  v.  Hist.  Eng.  Law,  ii.  214—217. 

11—2 
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could  also  be  brought  to  recover  money  lent,  the  price 
of  goods  sold  and  delivered,  and  apparently,  money  due 
for  work  done,  or  upon  any  other  executed  considera- 
tion (a).  And  detinue,  which  is  only  another  form  of 
debt,  and  lay  for  chattels  unlawfully  detained  (h),  might 
be  brought  to  recover  chattels  bailed  (c).  The  action  of 
account  was  also  used  to  enforce  money  claims  (^7). 
But  informal  executory  contracts,  or  agreements  to 
perform  some  future  act,  could  not  be  enforced  at  law 
unless  their  conditions  chanced  to  fit  one  of  the  estab- 
lished forms  of  action  (c).  The  remedy  for  this  was  at 
length  found  in  the  action  of  assumpsit.  Assumpsit 
was  in  form  an  action  founded  on  tort(f)  of  the 
technical  class  known  as  trespass  on  the  case(^). 
Trespass  on  the  case  seems  to  have  been  first  resorted 
to,  in  connection  with  contract,  as  a  remedy  for  a  man's 
negligence  in  his  manner  of  performing  something  he 
had  undertaken  to  do  (h).  But  it  was  extended  in  the 
reign  of  Heij.  VII.  to  meet  the  case  of  a  man's  non- 
performance of  what  he  had  promised  to  do.  And 
thenceforward  assumpsit  became  the  established  form  of 
action  for  breach  of  a  simple  contract  (i).  When  it  was 
settled  that  an  action  would  lie  for  the  mere  breach  of 
an  informal  promise,  the  necessity  of  sharply  defining 
the  conditions  of  an  enforceable  promise  began  to  be 
felt.  And  the  test  was  found  in  the  rule  that  there  must 
be  a  consideration  for  the  promise  (k) ;  although  it  was 

(a)  See  Glanvil,  lib.  x. ;  Fleta,  (g)  Ante,  p.  IC,  n.  (<). 

lib.  ii.  c.  56;  Britt.  liv.  1,  cb.  29;  {h)  Year  Book,  44   Edw.  III. 

Pollock  on    Contract,   VM — 139,  .S;5,   pi.  38.     See  Holmes  ou  the 

7th  ed. ;  Holmes  on  the  Common  Common  Law,  275 — 283. 

I.aw,251  .<7. ;  P.  &  M.  Hist.  Eng.  (i)   Sec  1   C.  P.  Coop.    Appx. 

Law,  ii.  182  ?g.,  201,  219.  549—552;    Pollock  on   Contract, 

(h)  Ante,  It.  IT),  ami  n.  (^Ic).  141 — 143,   7th    ed. ;    Holmes   on 

(«)  Ante.  pp.  1 1, 15,  21 ;  Glanvil,  the  Common  Law,  282 — 288. 

lib.  X.  c.   13;  Britt.  liv.  1,  cb.  29,  (/.)  As  to  the   history  of  the 

§  34.  doctrine    of    consideration,    see 

(d)  Pollock  on  Contract,  139,  Ames,    History    of     Assumpsit. 
7th  ed.  Law   Mag.  &  Review,  xxv.   129 

(e)  See   Pollock   on   Contract,  ^q.,  290  eq. ;  Pollock  on  Contract, 
135,  140,  7th  ed.  169  sq.,  7th  ed.;    Holmes  on  the 

(/)  .47J<e,  p.  147.  Common  Law,  253  sq. 
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not   until  late   in   the   eighteenth   century   that   this 
doctrine  was  finally  established  as  unquestionable  (/). 

According  to  the  law  of  England,  then,  a  considera-  Consideration, 
tion  is  an  essential  ingredient  in  every  simple  contract ;  a 
promise  without  a  consideration  is  regarded  as  nudum 
2mctum  (unless  made  by  deed  {m)),  and  no  recompense 
can  be  recovered  for  its  breach  {n),  neither  will  its  per- 
formance be  enforced  in  a  court  of  equity  (o).  Thus 
if  a  man  promise  to  give  me  100/,,  or  any  other  of  his 
chattels,  without  any  consideration,  he  is  not  bound  to 
perform  his  promise,  and  I  am  without  remedy  if  he 
should  break  his  word(^).  The  consideration  required 
to  support  a  promise  is  a  valuable  consideration  ((/).  A 
valuable  consideration,  in  the  sense  of  the  law,  may 
consist  either  in  some  right,  interest,  profit,  or  benefit 
accruing  to  one  party,  or  some  forbearance,  detriment, 
loss  or  responsibility  given,  suffered  or  undertaken  by 


Valuable  con- 
sideration. 


(I)  See  PiJlans  v.  Van  Mierop, 
3  Burr.  16G3  (A.  D.  1765)  ;  Bann 
V.  Hughes,  7  T.  K.  350,  n.  (1778). 

(m)  It  was  formerly  thouo;ht 
that  an  express  promise,  founded 
on  a  moral  obligation  was  suffi- 
cient to  form  a  valid  contract ; 
but  tliis  doctrine  was  dispersed 


in  the  year  1840;  Easticood  v. 
Kenyan,  11  A.  &  E.  447 ;  Beau- 
mont V.  Reeve,  8  Q.  B.  48:1 

(n)  Doctor  and  Student,  dial,  2, 
c.  24  ;  2  Black.  Comm.  445. 

(o)  1  Fonb.  Eq.  335  sq. ;  Dipple 
V.  Codes,  11  Hare,  183. 

(  p)  See  ante,  p.  66. 


{q)  Considerations  in  law  are  divided  into  two  classes,  cjood. 
(sometimes  called  meritorious)  and  valuable.  A  good  consideration 
is  that  of  Hood,  or  the  natural  love  and  affection  which  a  person  has 
for  liis  children,  or  any  of  his  relatives.  A  good  consideration  is  not 
of  itself  sufficient  to  support  a  promise,  any  more  than  the  moral 
obligation  which  arises  from  a  man's  passing  his  word  ;  neither  will 
the  two  together  make  a  binding  contract ;  thus  a  promise  by  a 
father  to  make  a  gift  to  his  child  will  not  be  enforced  against  him. 
Tiie  consideration  of  natural  love,  and  affection  is  indeed  good  for  so 
little  in  law,  tiiat  it  is  not  easy  to  see  why  it  should  be  called  a  good 
consideration;  for  in  law  it  is  not  considered  as  good  against 
creditors  within  stat.  13  Eliz.  c.  5 ;  in  which  the  very  phrase  good 
consideration  is  used  (see  ante,  p.  106  ;  3  Rep.  80  b) ;  it  is  not  good  to 
support  a  contract,  and  a  gift  for  such  consideration  is  regarded  as 
simply  voluntary.  The  only  reason  why  such  a  consideration  should 
be  called  good  appears  to  he  that  in  early  times,  previously  to  the 
passing  of  the  Statute  of  Uses  (27  Hen.  VIII.  c.  10),  the  Court  of 
Chancery  enforced  a  covenant  to  stand  seised  of  lands  to  the  use  of 
any  person  of  the  blood  of  the  covenantor,  on  account  of  the  goodness 
of  the  consideration  ;  whence  it  has  happened  that,  since  that  statute, 
tiie  legal  estate  (being  by  tliat  statute  annexed  to  the  use)  will  pass 
to  a  relation  under  a  covenant  to  stand  seised  to  his  use.     But  the 
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the  other  (r).  Thus  it  may  be  the  payment  of  money  ; 
or  the  gift  or  conveyance  of  land  or  goods ;  or  the 
marriage  of  the  party  himself  or  of  any  relative  (s),  or 
the  forbearance  to  enforce  a  right  of  action  (t),  or  the 
compromise  of  a  hoimfule  claim  («),  or  anything  else, 
either  advantageous  to  the  one  or  detrimental  to  the 
other,  to  which  the  parties  attach  a  value.  And  the 
law  will  not  enter  into  an  inquiry  as  to  the  adequacy  of 
Considenition  the  Consideration  (y).  A  consideration  may  be  executed, 
executory.  '"^^  ^he  payment  of  money  or  delivery  of  goods  at  the 
time  of  making  the  contract ;  or  it  may  be  executory,  as 
a  promise  to  pay  money,  deliver  goods,  or  do  some  other 
act  on  a  future  day  {x).  But,  as  a  general  rule,  a  past 
consideration  will  not  support  a  promise.  Thus  where 
a  man  sold  a  vicious  horse  and  subsequently  w^arranted 
him  free  from  vice,  it  was  held  that  the  previous  sale 
was  no  consideration  for  the  warranty,  which  could  not 
therefore  be  enforced  {y).  To  this  rule,  however,  certain 
exceptions  are  alleged  (s),  of  which  the  most  substantial 

rules  that  anciently  governed  the  Court  of  Chancery  do  not  now 
regulate  the  proceedings  of  courts  of  equity  ;  although  modern  equity 
will  still  interfere  in  favour  of  a  wife  or  child  in  some  cases  in  which 
it  will  not  interpose  on  behalf  of  strangers.  See  2  Black.  Gomm. 
297,  441 :  Jeffcry  v.  Jtfery,  1  Cr.  &  Ph.  138  ;  Sharington  v.  Slrotton, 
riow.  298;  AVilliaras,  K.  1'.  211,  37G,  20th  ed. 

(0  Cnvrie   v.  Misa,  L.  11,   10       Hunter,  19  Q.  B.  D.  341. 
Ex.  153,  1(J2.  (i')  Baiithridfie  v.  Firni4one,  8 


Roscorla  v. 
Thomas. 


(«)  Campion  v.  Cotton,  17  Ves. 
2G3 :  Cdveidale  v.  Eastwood, L.  K. 
15  Eq.  121. 

(0  FuUerton  v.  Provincial  Bank 
of  Ireland,  1903,  A.  C.  309,  313. 

(m)  Lucy's  case,  4  De  G.,  M.  & 
G.  356  ;  Cook  v.  Wright,  1  B.  &  S. 
559 ;  Callisher  v.  Bischof.iheim, 
L.  II.  5  Q.  V>.  449  :  Miles  v.  Neio 
Zealand    Alford    Estate   Co.,   32 


A.  &  E.  743 ;  WeAlake  v.  Adam^, 
5  C.  B.  X.  S.  248,  2t;5 ;  Carlill  v. 
Carbolic  Smoke  Ball  Co.,  1893, 
1  Q.  B.  25G ;  Pollock  on  Contract, 
170,  7th  ed. ;  and  see  2  Wms. 
Y.  &  P.  704. 

(x)  Leake  on  Contract,  6,  7, 
35,  533,  3rd  ed. 

(y)  Boscorki  v.  Thomas,  3  Q.  B. 
234. 


Ch.  D.  200.     .See  also  Crears  v. 

(z)  It  has  been  laid  down  tliat  services  rendered  at  the  request 
of  another  are  sufficient  consideration  for  a  promise  of  reward 
)>uh*equently  made  by  him ;  but  the  view  now  put  forward  is  that 
such  a  subsequent  promise  can  only  be  evidence  of  wliat  the  parties 
thought  the  services  worth.  It  is  also  said  that  the  voluntary  doing 
by  one  party  of  something  whicli  the  other  was  legally  bound  to  do  is 
sufficient  consideratiim  for  a  subsequent  jtromise  of  recompense;  but 
this  api)ears  to  rest  on  doubtful  autlKjritv.  See  Anson  on  Contract, 
115—123,  8th  ed. ;  Pollock  on  Contract,  181,  182,  7th  ed. 
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is  found  iu  cases  in  which  a  person  has  been  held 
capable  of  reviving  an  agreement  by  which  he  has 
hcuefitod,  but  which  by  rules  of  law  since  repealed, 
incapacity  to  contract  no  longer  existing,  or  mere  lapse 
of  time,  is  not  enforceable  against  him  (a).  Thus,  a  Dci^t  i^arred 
simple  contract  debt,  which  would  otherwise  have  been  ^^^^ly^l,.  „f 
barred  by  the  Statute  of  Limitations  (&),  from  having  Limitatioua. 
been  incurred  upwards  of  six  years,  may  be  revived  by 
a  subsequent  promise  to  pay,  or  even  by  an  uncon- 
ditional acknowledgment  of  the  debt  (c);  but  by  modern 
statutes  such  promise  or  acknowledgment  must  be  made 
or  contained  by  or  in  some  writing,  to  be  signed  by  the 
party  chargeable  thereby  or  by  his  agent  (d).  And  iu  Contract 
like  manner,  before  the  Infants  Eelief  Act,  1874(c), 
took  effect,  a  contract  made  by  a  person  during  infancy 
and  voidable  on  that  account,  might  have  been  con- 
firmed by  an  express  promise  or  ratification  (/)  made 
when  of  full  age.  Formerly,  also,  a  debt  barred  by 
bankruptcy  might  have  been  revived  by  an  express 
promise  (^)  to  pay  it(h).  But,  under  the  present 
bankruptcy  law,  a  promise  to  pay  such  a  debt  cannot 
be  enforced  unless  supported  by  a  new  consideration  (i). 


made  during 
infancy. 


(a)  Anson  on  Contract,  124, 
8th  ed. 

(h)  Stat.  21  Jac.  I.  c.  IG,  s.  3. 

(c)  Bac.  Abr.  tit.  Limitations 
of  Actions  (E);  Prance  v.  Symp- 
son,  Kay  078 ;  Sidirell  v.  Blason, 
2  H.  i&  N.  300,  310;  UolmeA  v. 
Mackrell,  3  C.  B.  N.  W.  789; 
Cornforth  v.  Smithard,  5  H.  &  M. 
13 ;  Francis  v.  Hawhesley,  1  E. 
&  E.  1052  ;  Chaitemore  v.  Turner, 
L.  R.  10  Q.  B.  500. 

(d)  Stat.  9  Geo.  IV.  c.  14,  s.  1, 
called  Lord  Tenterden's  Act ;  19 
&  20  Vict.  c.  97,  B.  13. 

(e)  Stat.  37  &  38  Vict.  c.  02, 
wliicti  enacts  (s.  2)  that  no  action 
shall  be  brought  whereby  to 
charge  any  person  upuu  any 
promise  made  alter  full  age  to 
pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification 
made    after    full    age,    of    any 


promise  or  contract  made  during 
infancy,  whether  there  shall  or 
shall  not  be  any  new  considera- 
tion for  such  promise  or  ratifica- 
tion after  full  age.  See  2  Wms. 
V.  &  P.  795—797 ;  stat.  55  Vict, 
c.  4,  8.  5. 

(/)  Required  by  stat.  9  Geo. 
IV.  c.  14,  s.  5,  to  be  made  by 
some  writing  signed  by  the  party 
to  be  charged  therewith. 

({/)  Required  to  be  iu  writing 
and  duly  signed,  by  stats.  0  Geo. 
IV.  c.  10,  8.  131  ;  5  &  0  Vict, 
c.  122,  s.  43. 

(/i)  Trueman  v.  Fenton,  Cowp. 
544 ;  Kirhpatrich  v.  Tattersall, 
13  M.  &  W.  700. 

(»■)  See  JaJceman  v.  CooJi,  4  Ex. 
I).  2('> ;  stats.  40  &  47  Vict.  c.  52, 
s.  30  ;  32  &  33  Vict.  c.  71,  s.  49. 
The  Bankruptcy  Acts  of  1849 
and  1801  made  all  such  promises 
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Lastly,  consideration  must  be  legal (/,) ;  for,  as  we  have 
seen  (l),  there  must  be  nothing  unlawful  in  the  object 
of  an  agreement. 

(  ontrncia  Let  US  HOW  considcr  upon  what  simple  contracts  the 

^^,'"*'^  'Yt  h  ^^^^  imposes  some  requisite  beyond  the  element  of  con- 
ia  writing.  sideration.  Under  certain  modern  statutes,  simple 
contracts  respecting  various  matters  of  importance  are 
required  to  be  put  into  writing.  Of  these  statutes  the 
statute  of  fii'^^  ^^^  vaoai  important  is  the  Statute  of  Frauds  (m). 
Frauds,  s.  4.     which  enacts : — 

(Sect.  4)  That  no  action  shall  bo  brought  whereby  to  charge 
any  executor  or  administrator  upon  any  special  promise  to 
answer  damages  out  of  his  own  estate,  or  whereby  to  charge 
the  defendant  upon  any  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person ;  or  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of 
marriage ;  or  upon  any  contract  or  sale  of  lands,  tenements  or 
hereditaments,  or  any  interest  in  or  concerning  them  ;  or  upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof ;  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  la  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized. 

This  enactment,  it  will  be  observed,  does  not  give  to 
writing  any  validity  which  it  did  not  possess  before. 
A  written  promise  made  since  this  statute,  without  any 
consideration,  is  quite  as  much  nudum  pactum  as  it 
would  have  been  before  (?i).  The  statute  merely  adds 
a  further  requisite  to  the  validity  of  certain  contracts, 
namely,  that  they  shall,  besides  being  good  in  other 
respects,  be  put  into  writing,  otherwise  no  action  shall 
be  maintained  upon   them(o).     And  contracts,  which 

void;  stats.  12  &  13  Vict.  c.  lOG,  (/)  Ante.  p.  158. 

8.   204;    24  &  25  Vict.   c.    134,  (m)  29  Car.  II.  c.  3. 

B.    164 ;     Kiihon    v.    Turner,    3  (?0  See  2  Wms.  Exors.  1770, 

H.  &  N.  581.  7th  ed. ;  1417,  10th  ed. ;  1  Wms. 

(/t)  Anson    on    Contract,   111,  Saund.  211,  n.  (2). 

8th  ed.  (o)  Agreements,   whereof   the 


OF   CONTEACTS. 


160 


fail  to  comply   with  the  requirements   of  the   above 
section,  are  not  void,  but  only  not  enforceable  {jp). 


A  great  number  of  cases  have  been  decided  upon  the 
above  section  of  this  celebrated  statute.  One  of  the 
most  important  is  that  of  Wain  v.  Warlter^  (q),  in  which 
it  was  held  that  the  statute  required  the  whole  agree- 
ment to  be  in  writing,  and  consequently  required  that 
the  consideration,  which  is  part  of  the  agreement,  should 
be  in  writing,  as  well  as  the  promise  itself.  And  there- 
fore a  promise  in  writing  to  pay  the  debt  of  a  third 
person,  which  did  not  state  any  consideration,  was  held 
to  give  no  cause  of  action ;  and  parol  evidence  of  a 
consideration  was  not  allowed  to  be  given.  This  case 
was  followed  by  many  other  decisions  to  the  same 
effect  (?•).  But  an  Act  of  1856  now  provides  that  no 
special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person,  being  in  writing  and  duly 
signed,  shall  be  invalid  to  support  an  action,  by  reason 
only  that  the  consideration  for  such  promise  does  not 
appear  in  writing,  or  by  necessary  inference  from  a 
written  document  (s).  The  phrase  in  the  statute  to 
answer  for  the  debt,  default  or  miscarriage  of  another 
person,  means  to  answer  for  a  debt,  default  or  mis- 
carriage for  which  that  other  remains  liable  (t).     Thus, 

raatter  is  of  the  value  of  51.  or 
upwards,  are,  with  some  excep- 
tions, liable  to  a  stamp  duty  of 
M.,  which  may  bo  denoted  by  an 
adhesive  stamp,  to  be  cancelled 
by  the  person  by  whom  the  agree- 
ment is  first  executed  ;  stat.  54  & 
.5.5  Vict.  c.  39,  First  Schedule, 
tit.  Agreement  and  ss.  8,  22, 
replacing  the  Stamp  Act,  1870; 
see  Gwythor  v.  Gordon,  3  Times 
L.  R.  4G1 ;  Carlill  v.  Carbolic 
Smoke  Ball  Co.,  1892,  2  Q.  B. 
484,  489,  490;  affirmed  1893,  1 
Q.  B.  250. 

if)  Leroux  v.  Brown,  12  C.  B. 
801 ;  see  Pollock  on  Contract, 
649— G52,  7th  ed. 


Wain  v. 
Warllers. 


Consideration 
for  promise 
to  answer 
for  another's 
debt,  &c., 
need  not  now 
appear. 


Answering 
for  debt,  de- 
fault or  mis- 
carriage 


(q)  5  i:ast  10;  2  Smith, 
L.  C. 

(/•)  Saunders    v.    Wakefield,   4 

B.  &  A.  .595;  23  E.  R.  409; 
Morley  v.  Boothhy,  3  Bing.  107  ; 
Clancy  v.  Figgott,  2  A.  &  E.  473 ; 
1  Wms.  Saiind.  211,  n.  (d); 
Price  V.  liichardson,  15  M.  &  W. 
539. 

(s)  Stat.  19  &  20  Vict.  c.  97, 
s.   3.     See  Eohne?  v.   Mitchell,  7 

C.  B.  N.  S.  3G1 ;  Williams  v. 
Lake,  2  E.  &  E.  349 ;  Re  Hoyle, 
1893,  1  Ch.  84. 

(0  1  Wms.  Saund.  211  b,  n. 
(2);  Notes  to  Birkmyr  v.  Dar- 
nell, 1  Smith,  L.  C. ;  Cripps  v. 
Hartnoll,  4  B.  &  S.  414 ;  Reader 
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where  one  party  to  an  agreement  verbally  promised  the 
other,  that,  in  consideration  of  his  discliarging  from 
custody  a  third  person  whom  he  had  taken  in  execution 
for  debt,  lie,  the  first  party,  would  pay  the  deljt, 
it  was  held  that  action  misirlit  well  be  brouf^ht  on 
this  promise,  altliough  it  was  not  put  in  writing  (?<^). 
For  tliis  was  not  a  promise  to  answer  for  the  del)t 
of  another  person,  to  which  that  other  remained  liable, 
but  to  pay  a  debt  from  which  the  other  was  dis- 
charged. It  was  an  original  promise  to  pay  and  not 
a  collateral  promise  to  guarantee,  which  is  the  mean- 
ing in  the  statute  of  the  words  "answer  for."  The 
Space  of  one     words,  "  any  agreement  that  is  not  to  be  performed 

year  from  the  -^yithin  the  space  of  one  year  from  the  makint^  thereof," 
luaking.  L  J  o  > 

have  been  held  to  mean  an  agreement  which  appears 
from  its  terms  incapable  of  performance  within  the 
year  (x).  Thus  where  one  man  promised  another,  for 
one  guinea,  to  give  him  a  certain  number  on  the  day  of 
his  marriage,  it  was  held  that  a  ^^^:iting  was  unneces- 
sary, for  the  marriage  might  have  happened  within  the 
year  (y).  So  a  contract  by  A.  that  his  executor  shall 
pay  10,000/.  need  not  be  in  writing  (5;);  for  the  death 
of  A.  and  payment  of  the  money  may  all  take  place 
within  a  twelvemonth.  It  has  also  been  held  that,  in 
order  to  bring  an  agreement  within  this  clause  of  the 
statute,  so  as  to  render  writing  necessary,  both  parts  of 
the  agreement  must  be  such  as  are  not  to  be  performed 
within  a  year  fiom  the  making  thereof.  Thus  where  a 
landlord  agreed   to  lay  out  50/.  in  improvements,  in 

V.  Kingltum,  13  C.  B.  N.  S.  3-14 ;  Lane  v.  Burijhart,  1  Q.  B.  933. 

LaJiemaii  v.  Mount^lcpheti,  L.  R.  (x)  i?ce  Britain  v.  Ro^dtcr,  11 

lll.oiluYJ;  Uarhiug,Ac..Co.  Q.    B.    D.    123;    Sinitli   v.    Gold 

V.    Martin,    1902,    1    K.    B.   778.  Coad,  &c.,  Ld.,  1903,  1  K.  B.  285, 

A  promise  to  indemnify  a  person  538. 

in  consideralion  of  his  accepting  (y)  Peter    v.    Compton,    Skin, 

a    liabihty    is    not    within    the  .353 ;    1  Smith,  L.  C. ;  Souch  v. 

statute;  Guild  v.  Conrad,  1894,  Straivhridge,  2  C.  V>.  SOS. 

2  Q.  B.  S85.  (z)   Wells   v.  llorton,   4  Bing. 

(«)  Goodman  v.  Chase,!  B.  &  40;    29    E.    K.    4!tS ;    liidley    v. 

A.  297 ;  19  R.  R.  322.    Sec  also  Bidky,  34  Beav.  478. 
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consideration  of  the  tenant  undertaking  to  pay  him 
51.  a  year  during  the  remainder  of  his  term  (of  wliich 
several  years  were  unexpired),  it  was  liekl  that  writing 
was  unnecessary  (a) ;  for  although  the  tenant's  part  of 
the  agreement  was  not  to  be  performed  within  a  year, 
the  landlord's  part  might  reasonably  have  been  so. 
These  decisions  have  considerably  narrowed  the  opera- 
tion of  the  statute,  and  have  left  remaining  much  of 
the  mischief,  arising  from  reliance  on  memory  only, 
which  it  was  the  intention  of  the  statute  to  obviate,  by 
requiring  written  evidence  (b).  As  we  have  seen,  except 
as  above  provided  in  the  case  of  guarantees  (c),  the 
whole  of  the  agreement  must  be  in  writing;  so  that 
the  memorandum  must  show  who  are  the  parties  to 
the  contract,  or  the  contract  cannot  be  enforced  (f/). 
But  the  statute  only  requires  the  writing  to  be  signed  Siffnod  by  the 
by  the  party  to  be  charged;  and  it  is  not  necessary  charged, 
that  the  other  party  should  sign  it(c).  And  as  the 
Act  requires  signing  only,  and  not  subscribing,  it  has 
been  held  that  the  necessary  signature  may  be  placed 
in  any  part  of  the  document,  provided  that  the  name 
be  inserted  in  such  a  manner  as  to  govern  the  whole 
memorandum  (/).  The  statutory  note  in  writing  need 
not  be  contained  in  one  document ;  it  may  be  made 
out  from  several  documents,  if  they  can  be  connected 
together,  and  it  constantly  happens  that  a  contract  in 
writing  is  made  out  from  letters  or  other  informal 
memoranda  ((/).     And  the  required   note  need  not  be 

(a)  Donellan  v.  Beid,  3  B.  &  A.  ley,  L.  R.  1  Ex.  342. 
899;    37   R.   R.    588;  Cherry  v.  (/)  Ogilvie     v.     Foljamhe,     3 

Heming,  4  Ex.  G31.  Mer.    53 ;     Lohh    v.    Stanley,    5 

(6)  See  notes  to  Peter  v.  Comp-  Q.  B.  574  ;  Catoii  v.  Catun,  L.  R. 

ton,  1  Smith,  L.  C.  2  11.  L.  127,  143. 

(c)  Ante,  p.  1U9.  (</)  Itidgicay    v.     Wharton,    6 

(d)  Williams  v.  Lalce,  2  E.  &  E.  H.  L.  C.  238 ;  Baumann  v.  James, 
349;  Bossiter  v.  Miller,  3  A  pp.  L.  R.  3  Ch.  508  ;  Lonq  v.  Millar, 
Cna.U2'i,lUl;Fotterv.I)ugield,  4  C.  P.  D.  450;  Shardlow  v. 
L.  R.  18  Eq.  4  ;  Jarrett  v.  Hunter,  Cotterell,  20  Ch.  D.  90  ;  Sttidds  v. 
34  Ch.  D.  182.  Watson,  28  Ch.  D.  305  ;  Oliver  v. 

(e)  Laythoarp  v.  Bryant,  2  Uuntinq,  44  Ch.  D.  205 ;  Pearce 
Ring.  N.  C.  785 ;  Bciiss  v.  Pichs-  v.  Gardner,  1897,  1  Q.  B.  G8S. 
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written  at  the  time  of  entering  into  the  agreement,  biifc 
may  well  be  made  at  any  time  afterwards,  before  an 
action  is  brought  to  enforce  the  contract  (A).  It  has 
been  licld  that  an  offer  in  writing  specifying  all  the 
terms  of  a  proposed  agreement,  and  signed  by  the  pro- 
poser, may  be  a  sufficient  memorandum  to  bind  him 
under  the  statute,  notwithstanding  that  the  offer  was 
accepted  not  in  writing,  but  by  conduct  only  (i). 


Sale  of  goods 
worth  lOi.,  or 
more. 


Lord  Tenter- 
den's  Act. 

Written 
acknowledg- 
ment required 
to  take  the 
case  out  of 
the  Statute  of 
Limitations. 


Keprescnta- 
tioDS  of  cha- 
racter, &c. 


The  fourth  section  of  the  Sale  of  Goods  Act,  1893, 
which  has  taken  the  place  of  the  seventeenth  section 
of  the  Statute  of  Frauds,  and  relates  to  contracts  for 
the  sale  of  goods  worth  10/.  or  more,  has  been  already 
noticed  (j). 

The  next  statute  which  requires  our  notice  is 
commonly  called  Lord  Tenterden's  Act(k).  By  this 
statute  no  acknowledgment  or  promise  by  words  only 
can  take  any  case  of  simple  contract  out  of  the  opera- 
tion of  the  Statute  of  Limitations  (/),  or  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledg- 
ment or  promise  shall  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable 
thereby  (in).  The  effect  of  such  a  promise  has  already 
been  referred  to(n).  The  statute  makes  no  mention 
of  any  signature  by  an  agent ;  but  by  a  later  statute 
the  signature  of  an  agent  was  rendered  sufficient  (o). 
Lord  Tenterden's  Act  further  enacts  (^?),  that  no  action 
shall  be  brought  whereby  to  charge  any  person  upon 
or  by  reason  of  any  representation  or  assurance  made 


(h)  Be  Holland,  1902,  2  Ch. 
360. 

(i)  Eeuss  V.  Fichsley,  L.  R. 
1  Ex.  .^42  ;  ante,  p.  100. 

(  /)  Ante,  p.  75. 

(,'/;)  Stat.  9  Geo.  IV.  c.  14. 

(I)  Stat.  21  Jac.  I.  c.  IG,  s.  .S. 

(to)  See  Lechmere  v.  Fletcher, 
1  C.  &  M.  623 ;  Bird  v.  Gammon, 
3  Bing.  N.  C.  883;  Chexlyu  v. 
Dalhy,    4    You.     &    Coll.    238. 


Nothing  contained  in  stat.  9 
Geo.  IV.  c.  14  (see  s.  1),  is  to 
alter  the  effect  of  any  payment 
of  principal  or  interest  to  prevent 
a  debt  from  being  barred  by  the 
Statute  of  Limitations. 

(h)  Anfe,  p.  167. 

(o)  Stat.  19  .^-  20  Vict.  c.  97, 
8.  13. 

(p)  Stat.  9  Geo.  IV.  c.  14, 
B.  G. 
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or  given  concerning  or  relating  to  the  character,  con- 
duct, credit,  ability,  trade  or  dealings  of  any  other 
person,  to  the  intent  or  purpose  that  such  other  person 
may  obtain  credit,  money,  or  goods  upon,  unless  such 
representation  or  assurance  be  made  in  writing  signed 
by  the  party  to  be  charged  therewith.  There  appears 
to  be  some  error  in  the  word  "  upon "  in  this  enact- 
ment, which,  as  it  stands,  is  superfluous  (g-).  And  it 
has  been  doubted  whether  a  representation  made  to  a 
purchaser  by  the  trustee  of  some  property,  that  the 
property  was  encumbered  to  a  less  extent  than  was 
actually  the  case,  w^as  a  representation  concerning  the 
ahility  of  the  vendor  within  the  meaning  of  the 
statute  (r).  The  better  opinion  seems  to  be  that  such 
a  representation  is  within  the  statute,  and  ought  con- 
sequently to  be  obtained  in  writing.  There  are  a  few 
other  cases,  besides  those  affected  by  the  Statute  of 
Frauds  and  Lord  Tenterden's  Act,  in  which  contracts 
are  by  law  required  to  be  in  writing,  or  in  some  other 
special  form  (s). 

4,  There  must  be  nothing  unlawful  in  the  object  of  Legality  of 
the  agreement,  or  it  cannot  be  enforced.  For,  as  we  corTtracif 
liave  seen(<),  a  contract  gives  a  right  to  acts  or 
forbearances  on  the  part  of  another  or  others ;  and  if 
the  acts  or  forbearances  contemplated  by  an  agreement 
be  unlawful,  the  law  will  not  enforce  them,  and  the 
agreement  is  void.  Agreements  may,  however,  be  void 
as  unlawful,  not  only  because  they  contemplate  some 
illegal  act,  that  is,  some  act  forbidden  by  common  law 
or  statute,  but  also  if  their  object  be  the  commission  of 
some  act,  discouraged  though  not  absolutely  forbidden 

(g)  Sec  1  M.  &  W.  104,  123  ;  &  W,  101 ;  Sivann  v.  Thillip^,  8 

Swift  V.  Jewxbury,  L.  R.  9  Q.  B.  A.  &  E.  457;  Deraux  v.  iStein- 

301  ;   Hirxt  v.  West  Riding  Union  heller,  0  Bing.  N.  C.  84. 

Bankimj  Co.,  Ld.,  1901,  2  K.  B.  (s)  See  Pollock    on   Contract, 

560.  145  sq.,  7th  ed. 

(r)  See  Lyde  V.  Barnard,  1  M.  (t)  Ante,  p.  157. 
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by  law,  on  the  ground  either  of  its  immorality  or  of  its 
being  against  public  policy.  It  is  beyond  the  scope  of 
this  work  to  discuss  fully  the  various  grounds  on  which 
agreements  may  be  void  for  illegality  (7;).  A  few 
examples  must  suffice. 


Agreemenls 
contemplat- 
ing illegal 
acts. 


Contracts  of 
insurance. 


Wagers. 


First,  as  to  agreements  contemplating  illegal  acts. 
Any  agreement  to  commit  a  crime,  an  indictable  offence 
or  a  civil  wi'ong  is  generally  void(5';).  So  that  an 
agreement  involving  the  publication  of  a  libel  (y),  or 
the  commission  of  a  fraud  on  a  third  party,  is  void  (z). 
It  is  illegal  to  trade  with  the  inhabitants  of  hostile 
states  without  the  licence  of  the  Crown ;  and  contracts 
made  in  violation  of  this  rule  are  void  (a).  Again,  some 
contracts  are  expressly  made  void  by  statute;  others 
are  prohibited  by  statute  on  pain  of  the  infliction  of  a 
penalty  (h).  And,  in  the  latter  case,  contracts  made  in 
violation  of  the  statute  are  void,  as  well  as  in  the 
former  (c).  The  following  instances  may  be  given  : — 
Marine  insurances  of  any  ship  or  goods,  in  which  the 
party  insuring  has  not  an  insural^le  interest,  are  expressly 
made  void  by  statute  (d) ;  and  so  are  insurances  upon 
any  life  or  other  event,  in  which  the  person  taking  the 
benefit  of  the  insurance  has  no  interest  (e).  By  a  statute 
of  the  year  1845  all  contracts  or  agreements,  whether  by 
parol  or  in  writing,  by  way  of  gaming  or  wagering,  are- 
made  null  and  void  (/).    Contracts  by  clergymen  holding 


(«)  See  Pollock  on  Contract, 
cb.  vii.  p.  273,  7th  ed. 

(x)  Ibid,  27G,  27S,  7th  cd. 

{y)  Sharhell  v.  Roner,  2  Bing. 
N.  C.  G34. 

(2)  MaUaJieu  v.  Hoihi^on,  IG 
Q.  B.  C89;  Beghie  v.  rho-<p}iate 
Seu-aqe  Co.,  L.  R.  10  Q.  B.  491, 
499 ;  Scott  v.  Broicn  &  Co.,  1892, 
.2  Q.  B.  724. 

(a)  The  Hoop,  1  C.  Rob.  190; 
roHs  V.  Bell,  8  T.  R.  548;  5 
R.  R.  4.")2  ;  Enposilo  v.  Bowden, 
7  E.  &  B.  7G3. 


(b)  See  Pollock  on  Contract, 
Appendix  (G.),  p.  707,  7th  ed. 

(c)  Bcnxley  v.  Biqnold,  5  B.  & 
A.  :;o."") ;  24  R.  R.  401  ;  Cope  v. 
Jiovlands,  2  31.  &  W.  149;  see 
Pollock  on  Contract,  293,7th  ed. 

00  Stat.  19  Geo.  II.  c.  37; 
Gcdiiev.  Eoyal  Exchang'^  Corpora- 
tion, 1900,  2  Q.  B.  214. 

(e)  Stat.  14  Geo.  III.  c.  48,  which 
docs  not  extend  to  insurance  of 
ships,  goods,  or  merchandises. 

if)  Stat.  8  &  9  Vict.  c.  109, 
.8.   18;    Ue  Gieve,  1899,  1  Q.  B. 
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benefices  with  cure  of  souls,  made  for  the  purpose  of 
charging  such  benefices  with  any  sum  of  money,  are 
void  by  a  statute  of  Eliza.beth  {g).  Unqualified  persons 
are  prohibited  by  statute  from  practising  as  medical 
advisers ;  so  that  an  agreement  contemplating  the 
practice  of  the  medical  profession  by  an  unqualified 
person  is  void  Qi).  The  sale  of  intoxicating  liquors  at 
unlicensed  places  is  prohibited  by  statute  on  pain  of  a 
heavy  penalty  for  every  offence  (€) ;  and  therefore  appears 
to  be  void  (/»;).  Contracts  for  the  payment  of  money, 
whereby  there  should  be  reserved  more  than  five  per 
cent,  interest,  were  formerly  void  under  a  statute  of 
Anne  called  the  Usury  Law  {l). 


The  best  instance  of  an  agreement  held  to  be  unlawful  Agreement 
on  the  ground  of  immorality  is  an  agreement  between  a  "°  '^^^  " 


man  and  a  woman  contemplating  future  cohabitation. 
Such  an  agreement  is  altogether  void  {m).  If,  however, 
a  promise  be  made  in  consideration  of  past  cohabitation, 
the  agreement  is  not  void  as  unlawful  {n).  But  as  such 
a  past   consideration    cannot  support   a   promise,    the 


immorality. 


704.  Stat.  55  Vict.  c.  9,  now 
makes  void  all  promises  to  pay 
any  person  any  sum  of  money 
paid  by  him  in  respect  of  any 
contract  rendered  void  by  tlie 
former  Act,  or  to  pay  any  sum 
of  money  by  way  of  commission, 
reward  or  otherwise  in  respect 
of  any  such  contract,  or  of  any 
services  in  connection  therewith  ; 
see  Tatham  V.  Beeve,  1893,  1 
Q.  B.  ii ;  Carney  v.  Plimmer, 
1897,  1  Q.  B.  634;  Barge  v. 
Ashley,  1900,  1  Q.  B.  744. 

(g)  Stat.  13  Eliz.  c.  20;  Shaw 
V.  Pritchard,  10  B.  &  C.  241  ; 
34  II.  K.  381 ;  Long  v.  Storie,  3 
De  G.  &  8.  308  ;  sec  Mouy^  v. 
Leake,  8  T.  R.  411;  Stoaue  v. 
Packman,  11  M.  &  AV.  770. 

(h)  Davies  v.  Makuna,  29  Ch. 
D.  59G. 

(i)  Stat.  35  &  8G  Vict.  c.  94, 
B.  3. 


(k)  Hamilton  v.  Grainger,  5 
H.  &  N.  40  ;  Pollock  on  Contract, 
296,  7th  ed. 

(I)  Stat.  12  Anne,  st.  2,  c.  10 
(Ruffhead's  ed.);  13  Anne,  c.  15 
(Statutes  of  the  Realm).  Tliis 
Act  was  amended  by  stats.  3  &  4, 
Will.  IV.  c.  98,  s.  7;  5  &  6  Will. 

IV.  c.  41  ;  2  &  3  Vict.  c.  37 ;  and 
all  the  laws  against  usury  were 
repealed  in  1854  by  stat.  17  &  IS 
Vict.  c.  90. 

(to)  Walker  v.  Perkins,  1  W. 
Black.  517  ;  3  Burr.  1568  ;  Gray 

V.  Mathias,  5  Ves.  286. 

()()  Turner  V.  FaMr/7^o?^,  2  Wils. 
339 ;  mil  V.  Spencer,  2  Amb. 
641  ;  Gray  v.  Mathias,  5  Ves. 
286 ;  5  R.  R.  48 ;  Hall  v.  Pahner, 
3  Hare,  532;  Kyne  v.  Moore,  1 
S.  &  S.  61 ;  2  S.  «&  S.  260  :  Nye 
v.  Mosiihy,  6  B.  &  C.  133;  30 
R.  R.  266 ;  Be  Vallance,  20  Ch. 
D.  353, 
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agreement   will    not   ])e   binding  unless    made   under 
seal  (o). 


Agreements 
unlawful  as 
against  public 
policy. 


Maintenance. 
Champerty. 


As  to  what  agreements  are  unlawful  as  being  against 
public  policy,  all  that  can  be  said  here  is  that  there  are 
certain  kinds  of  agreements  which  have  been  judicially 
held  to  be  against  the  common  weal  (p).  One  instance 
is  afforded  by  agreements  tending  to  impede  the  course 
of  justice ;  as  agreements  for  stifling  a  criminal  prose- 
cution for  some  offence,  which  cannot  also  be  the  subject 
of  an  action  for  damages,  or  is  an  offence  against  the 
public  (q),  or  agreements  to  indemnify  a  surety  for  a 
person  admitted  to  bail  or  ordered  to  find  bail  for  his 
good  behaviour  against  loss  by  his  default  (?■).  Agree- 
ments void  for  similar  reasons  (s)  are  agreements  in- 
volving maintenance  (t),  or  champerty  (w).  Agreements 
Ijy  a  lather  to  forego  his  right  to  the  custody  of  his 
children  or  his  discretion  as  to  their  education,  are 
generally  void  as  against  public  policy  (x).  Again,  some 
agreements    are   void   as    tending    unduly   to   restrict 


(o)  Binninfiton  v.  Wulli's,  4  B. 
&  A.  G50 ;  Beaumont  v.  lieeve,  8 
Q.  B.  483.  See  cutte,  pp.  102, 
166. 

(p)  See  Pollock  on  Contract, 
312  sq.,  7th  ed. 

(q)  Collim  V.  Blantern,  2  Wils. 
341;  1  Smith,  L.  C;  Keir  v. 
Lciman,  6  Q.  B.  308;  9  Q.  B. 
371 ;  WUlidtns  v.  Bayley,  L.  K. 
1  H.  L.  200;  Fi^'hr  v.  Apolli- 
naris  Co.,  L.  R.  10  Ch.  207;  Ex 
parte  Wolvtrhampton  and  Staf- 
/orihliire  Banhing  Co.,  14  Q.  B. 
D.  32 ;  Wiudhill  Local  Board  v. 
Vint,  45  Ch.  D.  351 ;  Jones  v. 
Mtrionethxhire,  Ac,  Building 
Society,  1892,  1  Ch.  173. 

(r)  Wilson  v.  Struijiull,  7  Q. 
B.  D.  548 ;  Herman  v.  Jeuehner, 
15  Q.  B.  D.  5<;i;  Consolidated 
Exploration  Co.  v.  Musgrave, 
1900,  1  Ch.  37. 

(8)  See  Hunter  v.  Daniel,  4 
Hare,  420,  431 ;  Sprye  v.  Porter, 


7  E.  &  B.  58 ;  Huthy  v.  Huthy, 
L.  K.  8  Q.  B.  112;  Pollock  on 
Contract,  335,  7th  ed.  The  fact 
that  maintenance  is  an  action- 
able offence  furnishes  another 
ground  for  holding  such  agree- 
ments void ;  see  Bac.  Abr.  IMain- 
tenance;  Bradlauqh  v.  Newde- 
gate,  11  Q.  B.  D.  1;  Alabaster  v. 
Harness,  1895,  1  Q.  B.  339;  ante, 
p.  174. 

(0  Ante,  p.  33. 

(m)  Ante,  p.  154;  Rees  v.  Btr- 
nurdy,  1896,  2  Ch.  437. 

(x)  Andnici  v.  Salt,  L.  R.  8 
Ch.  622,  636;  see  i?L-  Agar-EUis, 
10  Ch.  D.  49;  24  Cli.  D.  317; 
Re  Nevin,  1891,  2  Ch.  299.  As 
to  agreements  in  separation 
deeds  giving  tlic  custody  or 
control  of  tiie  children  to  the 
mother,  see  now  stat.  36  Vict.  c. 
12,  8.  2;  lie  Besauf,  11  Ch.  D. 
508. 
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individual  freedom  of  action  (?/),  as  agreements  in 
restraint  of  marriage  (s)  or  of  trade.  The  law,  which  Contracts  in 
determines  what  contracts  are  void  as  being  in  restraint  Jjade '° 
of  trade,  is  the  result  of  two  conflicting  principles  of 
public  policy.  On  the  one  hand,  it  is  for  the  advantage 
of  the  community  that  every  person  should  be  allowed 
the  full  exercise  of  his  trade  or  profession ;  upon  this 
ground  it  has  been  established,  as  a  rule,  that  all  con- 
tracts are  void  which  impose  an  unreasonable  restraint 
upon  the  exercise  of  a  man's  lawful  calling.  On  the 
other  hand,  it  is  equally  for  the  public  welfare  that 
every  man  should  be  free  to  make  the  best  bargain  he 
can  either  for  his  own  labour  or  skill  or  for  the  result 
of  his  own  capable  conduct  of  his  business  in  the  shape 
of  its  goodwill.  And  for  this  reason  it  has  been 
admitted  that  a  contract  may  be  well  made  for  valuable 
consideration  {a)  imposing  a  reasonaUe  restriction  on  a 
man's  following  his  trade  or  business  (b).  Questions  of 
the  validity  of  a  restraint  on  trade  generally  arise  in 
cases  where  one  person  stipulates  that  another,  to  whom 
he  is  to  impart  instruction  or  give  employment  in  his 
business,  shall  not  afterwards  enter  into  competition 
with  him,  or  where  the  vendor  of  the  goodwill  of  a 
business  agrees  not  to  compete  with  the  purchaser ; 
indeed  it  is  only  for  the  protection  of  some  business,  in 
which  the  person  imposing  the  restraint  is  interested, 
that  an  agreement  of  this  kind  can  well  be  made,  as 
otherwise  the  restraint  would  be  unreasonable  and 
void  (c).     To  give  examples,  a  contract  is  not  rendered 

(y)  Pollock  on   Contract,  349,  made  by  deed  ;  see  atite,  pp.  161 — 

7th  ed.  163. 

(z)  Lowe  V.  Peers,  4  Burr.  2225  (6)  See  Pollock   on    Contract, 

(promise  by  Peers  under  seal  not  353,  361  sq.,  7th  ed. ;    Mltclid  v. 

to  marry  any  one  but  Mrs.  Lowe,  RiynoJds,  1  Smith,  L.  C. ;  Maxim 

and  if  he  did,  to  pay  her  1000/.  Nordenfelt,  (tc,  Co.    v.    Norden- 

within    three    months   after    he  felt,    1894,    A.   C.  535 ;    Under- 

should  have  married  any  one  else,  toood  v.  BarJcer,  1899,  1  Ch.  300; 

held  void).  Ehrman  v.  Bartholomew,  1898,  I 

(a)  Such  a  contract  must  be  Ch.  671. 

made  for  valuable  consideration  (c)  Townend  v.  Jarman,  1900, 

in  order  to  be  good,  even  though  2  Ch.  698,  702. 

W.P.P.  12 
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void  by  having  for  its  object  the  restraint  of  a  person 
from  trading  in  a  particular  place,  or  within  a  reason- 
able distance  from  any  particular  place  {d),  for  he  may 
carry  on  trade  elsewhere ;  nor  is  a  contract  void  which 
restrains  a  person  from  serving  a  particular  class  of 
customers  (c)  (for  tliere  are  plenty  of  others  to  be  found), 
or  which  binds  a  person  to  be  the  servant  for  life  in  his 
trade  to  another  (/),  for  this  is  not  in  restraint  of  trade 
when  it  is  to  be  carried  on  for  his  life.  And  agi-ec- 
ments  may  be  lawfully  made  restricting  the  manner  in 
which  a  trade  is  to  be  worked  {g).  It  was  for  a  long 
time  considered  that  any  contract  restraining  a  man 
from  carrying  on  his  business  anywhere,  although  for  a 
limited  time,  was  necessarily  void  as  being  in  general 
restraint  of  trade  (7^).  But  it  has  lately  been  estab- 
lished that,  wliile  a  restraint  unlimited  in  area  is  void 
as  a  rule,  this  rule  admits  of  exceptions.  And  contracts 
restraining  persons  for  a  limited  time  from  engaging  in 
a  particular  business  in  any  part  of  the  world  have 
been  allowed  to  be  enforced,  where  the  restriction  was 
considered  to  be  reasonably  necessary  for  the  protection 
of  the  other  party  to  the  agreement,  and  not  to  be 
otherwise  to  the  public  detriment  (z).  The  question, 
whether  the  restraint  is  reasonable,  is  a  question  of  law, 
not  of  fact  (j). 

Effect  of  As  a  general  rule,  agreements  whose  direct  object  is 

illegality  of 

(f?)  See  Avery  v.  Langford,  Co.  v.  Nordenfelt,  1893,  1  Ch, 
Kay,  663,  667;  Pollock  on  Con-  630,  657,  658.  671,  672. 
tract,  863,  7tli  cd.,  where  the  (7t)  S.  C,  18'J3,  1  Ch.  652,  653. 
ca^es  are  collected.  The  dis-  (0  S.  C.  18D±,  A.  C.  535.  The 
tanee  is  reckoned  as  measured  on  rule  avoiding  contracts  in  re- 
ft map ;  Mouflet  v.  Cole,  L.  R.  8  straint  of  trade  has  been  in  some 
Ex.  32.  respects    relaxed    in    favour    of 

(e)  Rannie  v.  Irvine,  7  Man.  &  trade  unions  by  etat.  34  &  35 

Gr.  969;  Baines  v.  Gmry,  35  Ch.  Vict.  c.  31,  amended  by  39  &  40 

D.   154;  Milh  v.  Dunham,  1891,  Vict.  c.  22;    see  38  &  39  Vict. 

1   Ch.   576;    Duhowsld  v.  Gold-  c.  86. 

stein,  1896,  1  Q.  B.  478.  (i)  Hayim  v.  Dornan,  1899,  2 

(/)  WaUis  V.  Day,  2  M.  &  W.  Ch.  13 ;  Dowden  v.  Fooh,  1904,  1 

273.  K.  B.  45. 

(3)  See  Maxim  Nordenfelt,  &c.; 
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uulawful  are  altogether  void  ;  and  in  this  respect  there  the  object  of 
is  no  difference  between  agreements  made  under  seal  '^°  agrcemcn  . 
and  those  made  without  deed  (/j).  And  even  if  the 
immediate  object  of  an  agreement  be  lawful,  but  the 
agreement  is  made  to  the  knowledge  of  both  parties  for 
an  unlawful  purpose,  it  is  void(0.  If  an  agreement 
have  more  than  one  object,  and  some  of  the  objects  are 
lawful  whilst  the  others  are  unlawful,  the  unlawful 
objects  will  not  vitiate  the  others,  provided  the  good 
part  be  separated  from,  and  not  dependent  upon,  that 
which  is  bad  (m).  But  if  the  good  part  of  an  agreement 
be  inseparable  from  the  bad,  as  where  any  part  of  the 
consideration  for  any  promise  or  promises  is  unlawful, 
the  illegal  part  of  the  consideration  will  vitiate  the 
good,  and  render  the  whole  contract  void(w).  As  a 
general  rule,  money  paid  or  property  delivered  under 
an  unlawful  agreement  cannot  be  recovered  back(o). 
If,  however,  one  who  has  paid  money  or  delivered  pro- 
perty under  such  an  agreement  repudiate  his  unlawful 
purpose  before  any  part  of  it  be  accomplished,  he  may 
ecover  his  property  back,  unless  perhaps  the  object  of 

(Ji)  Pollock  on  Contract,   3G9,  1899,    1    Ch.    300;    Pollock    on 

7th   ed. ;     see    the    cases    cited  Contract,  367,  7th  ed. 
in    the  notes    to   pp.    173 — 178,  (h)  Featherstone  v.  Hutchinson, 

ante.  Cro.  Eliz.   199;  Bridge  v.  Cage, 

(?)  Cannan  v.  Bryce,  3  B.  &  A.  Cro.  Jac.  103 ;  Hophins\.  Prescott, 

179;  24  K.  K.  3i2  (money  lent  4  0.  B.  578;  Bound  y.  Grimwadc, 

for  an  unlawful  purpose) ;  Pearce  39  Ch.  D.  605 ;  Pollock  on  Con- 

V.    BjooJcs,    L.     R.    1    Ex.    213  tract,  368,  7th  ed. 
(brougham  let  to  a  prostitute  to  (o)  Taylor  v.  Chester,  L.  K.  4 

assist  her  in   carrying    on    her  Q.  B.  309  (half  of  a  50/.  bank- 

vooatiou).    If  in  such  cases  the  note  deposited  as   a  pledge  for 

unlawful  purpose  be  at  first  un-  the  payment  of  wine  and  suppers 

known  to  one  of  the  parties,  but  supplied  to  plaintiif  in  a  brothel 

be  discovered  by  him  before  the  for  the    purposes    of  debauch) ; 

contract  is  executed,  the  contract  Herman  v.  Jcuchier,  15  Q.  B.  IJ. 

is  voidable  at  his  option  ;    Cowan  561    (money   deposited  by    one, 

V.  Milhourn,  L.  E.  2  Ex.  230  ;  see  ordered  to  find  bail  for  his  good 

Ayerst  v.  Jenkins,  L.  R.  16  Eq.  behaviour,  with  his  surety  as  an 

275.     And  see  Pollock  on  Con-  indemnity ;    see    ante,   p.   176) ; 

tract,  369—372,  7th  ed.  Kearley  v.  Thomson,  24  Q.  B.  D. 

(m)  Mallan  v.  May,  11  M.  &  742;  Scott  v.  Brown  &  Co.,  1892, 

W.  653 ;  Price  v.  Green,  16  M.  &  2  Q.  B.  724  ;  Harse  v.  Pearl,  etc., 

W.  346;  Nicholls  v.  Stretton,  10  Co.,  1904,  1  K.  B.  558. 
Q.  B.  346;  Underwood  \.  Barker, 

12—2 
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the  agreement  were  actually  criminal  or  immoral  (2?). 
And  if  one  has  been  induced  to  make  an  unlawful 
bargain  by  fraud,  duress,  or  undue  influence,  he  may 
recover  back  money  paid  or  property  delivered  in 
pursuance  thereof (<?).  Another  exception  to  the  rule 
is  where  it  is  sought  to  recover  money  paid  under  a 
contract  void  by  some  statute,  passed  for  the  protection 
of  a  class  of  persons,  of  which  the  plaintiff  is  one  (r). 
Money  paid  to  or  property  deposited  with  a  stakeholder 
under  an  illegal  contract  may  also  be  recovered  back,  if 
notice  not  to  part  with  it  be  given  before  it  is  paid  over 
or  applied  in  pursuance  of  the  agreement  (.s).  The  like 
rule,  with  similar  exceptions,  applies  in  the  case  of 
money  paid  or  property  delivered  under  an  agreement, 
which  is  not  unlawful,  but  merely  void  in  law  (t). 

5.  The  consent  expressed  by  the  parties  to  an  agree- 
ment must  be  unimpeachable  by  any  of  them  on  the 
ground  of  mistake,  misrepresentation,  fraud,  duress,  or 
undue  influence.  The  examination  of  this  branch  of 
the  law  of  contract  would  be  out  of  place  in  a  book 
treating  of  rights  acquired  by  contract  only  as  part  of  a 
man's  property.  It  is  fully  discussed  in  Sir  F.  Pollock's 
valuable  "  Principles  of  Contract "  (u),  and  in  the  editor's 
treatise  on  the  "  Law  of  Vendor  and  Purchaser  "  (x). 
All  that  can  be  said  here  is  this : — Mistake  may  be 
such  as  to  exclude  any  true  consent  between  the  parties, 

(p)  Tappcnden  v.  Randall,  2  thing  more  than  tlic  other  credi- 

B.  &  P.  4(57 ;    5  R.  R.  662 ;    I'al-  tors.     And   see    iTarse   v.   Pearl, 

yart  v.  Leckie,  6  M.  &  S.  290 ;  18  &c.,  Co.,  1904,  2  K.  B.  558,  563, 

11.  R.  381;  Taylor  v.  Botcers,  1  564;  Pollick  on  Contract,  384— 

Q.  B.  D.  291 ;  Hermann  v.Charles-  386,  7th  ed. 

ioorth,  1905,  2  K.  B.  123.  (r)  Barclay  v.  rmrmn,  1893,  2 

iq)  Atkinson  v.  Denhy,  G  H.  &  Ch.   154,   165—168;    Bonnard  v. 

N.  778  ;  7  H.   &  N.  934,  where  Vott,  1906,  1  Ch.  740. 

plaintiff  recovered   50^    paid   to  (.-•)  Barclay  v.  Pearson,  1893,  2 

defendant    as   the    condition   of  Ch.  154,  168,  169. 

his  signing  a  comiw-sition   deed  (0  See  2  Wms.  V.  &  P.  779, 

between  plaintilF  and  his  credi-  780. 

tors,   defendant  having    refused  («)  Ch.  IX. — XII.,  7th  ed. 

to  sign  unless  he  received  some-  (x)  Vol.  II.,  pp.  665  sg. 
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iu  which  case  there  can  be  but  a  void  agreement 
between  them  {y) ;  or  mistake  may  occur  in  the  ex- 
pression of  a  true  consent,  in  which  case  it  can 
generally  be  rectified  {z).  Contracts  induced  by  mis- 
representation, fraud,  duress,  or  undue  influence  are 
not  void,  but  are  voidable  at  the  option  of  the  party 
misled,  deceived,  coerced,  or  unduly  influenced  (a). 

As  we  have  seen  {h),  a  contract  gives  rise  to  rights  Contracts 
against  particular  persons  only.     And  the  only  persons  parties 
against  whom  such  rights  can  be  enforced  are  parties  to  tliereto. 
the  contract,  or  their  executors  or  administrators,   or 
their  principals  in   the    case    of  contracts   made   by 
agents  (c).     Conversely,  as  a  general  rule,  no  one  can 
sue  npon  a  contract  who  is  not  a  party  to  it,  save  as 
the  executor,  administrator,  assign,  or  principal  of  some 
party   thereto  {d).     When   a   party   to    a   contract    is  Bankruptcy, 
adjudged  bankrupt,  the  benefit  of  the  contract  passes, 
as  a  rule,  to  his  trustee  in  bankruptcy  (c) ;    who   is, 
however,  at  liberty  to  disclaim  any  onerous  or  unprofit- 
able contract  made  by  the  bankrupt  within  the  time 
and  upon  the  conditions  specified  in  the  Bankruptcy 
Act,  1883  (/).     And  as  a  rule,  any  liability  to  pay 
money  or  money's  worth  on  breach  of  contract  and 
any  liability  on  contract  to  pay  or  capable  of  resulting 

(j/)  See   Foster  v.  Mackinnon,  (c)  See   Pollock   on   Contract, 

L.  R.  4  C.  P.  704,  where  defen-  197    sq.,    7th  ed. ;   ante,   p.    29, 

dant  Indorsed  a  bill  of  exchange  n.  (w). 

believing     he     was    signing     a  (d)  See  Pollock  on   Contract, 

guarantee;     Smith     v.     Hughes,  1Q7 sq.,  1th ed. ;  Gandy  y.  Gcnuhj, 

L.  R.   6   Q.   B.   597,  where   the  80Ch.  D.  57;  Bagot,  &c.,  Co.  v. 

question  was  whether    plaintiff  Clipper,  (fee,  Co.,  1902,  1  Ch.  14G, 

had  sold  certain  oats  to  defen-  155;   Earl  v.   Lubbock,   1905,    1 

dant    as     old    oats ;     Cundy    v.  K.  B.  253 ;  ante,  p.  29,  n.  (?0- 

Lindsay,  3  App.  Cas.  459,  where  (e)  iiee  Emden  v.  Carte,  17  Cli. 

the  respondents  delivered  goods  D.  169,  7G8;   Ex  parte  Bemcell, 

to  Blenkarn  believing  they  were  14  Q.  B.  D.  301 ;  lie  Shine,  1892, 

selling  them  to  Blenkiron  &  Co. ;  1  Q.  B.  D.  522  ;   Wilmol  v.  Alton, 

2  Wms.  V.  &  P.  G6G— G80.  1897,   1   Q.   B.   17;    lie  lioherts, 

(z)  See  2  Wms.  V.  &  P.  697  sq.  1900,  1  Q.  B.  122 ;  cf.  Bailey  v. 

(a)  See  2  Wms.  V.  &  P.  666,  Thurston,  1903,  1  K.  B.  137. 

667,  722  sq.  (/)  Stat.  46  &  47  Vict.  c.  52, 

(6)  Ante,  p.  157.  s.  55. 
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in  tlie  payment  of  money  or  money's  worth  is  provaljle 
in  and  will  be  discharged  l)y  the  bankruptcy  of  the 
party  liable  (g). 

The  term  cliosc  in  action  is  applied  to  the  benefit  of 
an  obligation  arising  from  contract,  whether  resulting 
in  the  payment  of  a  certain  sum  of  money  or  sounding 
in  damages  only,  notwithstanding  that  no  action  can  be 
maintained  thereon  before  there  has  been  a  breach  of 
AssignnKiil  the  contract.  The  Ijenefit  of  a  contract  is  therefore 
assignable,  as  a  ndc(7i),  in  the  same  manner  as  other 
choses  in  action  (i).  As  we  have  seen  (h),  these  were 
before  the  year  1875  assignable  in  equity,  but  not,  as  a 
rule,  at  law,  otherwise  than  by  giving  the  assignee  a 
power  of  attorney  enabling  him  to  sue  thereon  in  the 
assignor's  name ;  and  they  are  now  directly  assignable 
in  the  manner  and  under  the  conditions  specified  in  the 
Judicature  Act  of  1873,  It  should  be  noted,  however, 
that  where  a  contract  is  made  to  secure  some  future 
benefit,  as  the  payment  of  money  on  a  future  day,  for  a 
consideration  which  is  not  completely  executed,  but 
consists  wholly  or  partly  in  some  continuing  duty  (/), 
an  assignee  of  the  benefit  of  the  contract  becomes 
entitled,  subject  to  the  performance  by  the  assignor  of 
the  required  duty.  The  assignee  is  therefore  liable  to 
lose  the  fruits  of  the  assignment,  not  only  if  the 
required  duty  should  remain   undone,  but  also  if  the 

(f/)  See  sects.  37,  30  (2)  ;  stated  WaJhr  v.    Bradford   Old  Banh, 

in    the   chapter  on   Bankruptcy  12  Q.  B.  D.  511 ;  7^e  Drt?.'/s  A  Co., 

below;    cf.   Hardy  v.  FotUirqill,  22  Q.  B.  D.  193;    L.  Q.  It.  xi. 

13  App.  Cas.  351,  with  Re  Reis,  230,  231  ;  Uiuila^s  v.  Pmnp  Hotel 

1901,  2  K.  B.  709.  Co.,  1902,  2  K.  B.  190;  Torlcinrj- 

Qi)  Sec   Phillips   V.   AJhamhra  ton  v.  Maqer,  ih.  427,  reversed  on 

Talacp   Co.,   1901,  1    K.   B.  59;  the  facts  only,  1903,  1  K.  B.  644; 

IVillock  on  Contract,  471,  7th  ed.  Tolhurxt  v.   Associated   Portland 

(0  Litt.  s.  512  ;  Co.  Litt.  144  b,  Ceme7it  Manufacturers,  1903,  A.C. 

n.  (1).  292  b;    2  Black.  Comm.  414. 

397.     43G ;     Ex    parte   Ibhii^on,  (k)  Ante,  pp.  29,  33—38. 

Re  Moore,  8  Ch.  D.  519;  Price  (Z)  Ante, -p.  16G. 
V.   Bannister,  3   Q.   B.  D.  569; 
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assignor  become  bankrupt  and  his  trustee  in  bankruptcy 
adopt  and  carry  out  the  contract  (in). 

Let  us  now  consider  the  most  notorious  exceptions  Bills  and 
to  the  old  rule  of  law,  viz.,  bills  of  exchange  and  °°*®^- 
promissory  notes,  which  were  simple  contracts  to  pay 
money  made  in  writing  and  were  assignable,  the  former 
by  the  Law  Merchant  {%),  the  latter  under  a  statute  of 
Anne  (o),  by  the  mere  transfer  from  hand  to  hand  (after 
indorsement)  of  the  piece  of  paper  on  which  the  written 
contract  appeared.  Bills  and  notes  further  differ  from 
ordinary  simple  contracts  in  a  very  important  par- 
ticular, viz.,  that  a  consideration  is  presumed  to  have 
been  given  for  them  till  the  contrary  is  proved  (j;). 
The  law  relating  to  bills  of  exchange,  cheques,  and 
promissory  notes,  was  codified  hj  the  Bills  of  Exchange 
Act,  1882((/).  By  this  Act(?-),  a  bill  of  exchange  is  A  bill  of 
defined  as  an  unconditional  order  in  writing,  addressed  ^^^  *°°^' 
by  one  person  to  another,  signed  by  the  person  giving 
it  (s),  requiring  the  person  to  whom  it  is  addressed  to 
pay  on  demand  or  at  a  fixed  or  determinable  future 
time  a  sum  certain  in  money  to  or  to  the  order  of  a 
specified  person  or  to  bearer.  The  person  making  the 
order  is  called  the  drawer,  the  person  on  whom  it  is 
made  the  drawee,  and  the  person  to  whom  the  money 
is  payable  the  payee  (;!).  The  bill  is  sometimes  made 
payable  to  the  drawer  himself,  or  to  his  order,  or  to 
him  or  l3earer(^6).  If  the  person  on  whom  the  bill  is  Acceptance, 
drawn  undertakes  to  pay  it,  he  writes  on  it  the  word 

(m)  Wilmot  v.  Allon,  1897,  1  (?)  Stat.  45  &  4G  Vict.  c.  Gl. 

Q.  15.  17.  (r)  8ee  sect.  3. 

(?i)  GiUon  V.  Mi  net,  1  H.  Bl.  (s)  See  sect.  91. 

569,  605,  600;  1  R.  E.  754 ;  ante,  {t)  Where  the  payee  is  a  flcti- 

pp.  32,  33.  tious  or  non-existing  person,  the 

(o)  Stat.    3   &  4   Anne,   c.   8,  bill  may  be  treated  as  payable  to 

revised  ed.  (e.  9,  Ruffhcad's  ed.),  bearer;  stat.  45  &  4G  Vict.  c.  Gl, 

made  perpetual  by  stat.  7  Anne,  s.  7  (3) ;  Glutton  v.  Attenbo rough, 

c.  25,  s.  3.  1897,   A.   C.  90 ;    cf.    Vhirten  v. 

(p)  See  Mills  v.  Barber,  1  M.  Hiuihes,  1905,  1  K.  B.  795. 

&  W.  425;   stat.  45  &  46  Vict.  (u)  See    stat.   45   &   46  Vict, 

c.  61,  ss.  30,  89.  c.  61,3.5. 
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A  promissory 
uoto. 


"  accepted,"  with  his  signature,  and  is  then  called  the 
acceptor.  By  the  Bills  of  Exchange  Act,  1882,  the 
acceptance  of  a  hill  is  defined  as  the  signification  hy 
the  drawee  of  his  assent  to  the  order  of  the  drawer. 
And  an  acceptance  is  invalid  unless  it  complies  with 
the  following  conditions,  namely : — (1)  it  must  he 
written  on  the  hill  and  he  signed  hy  the  drawee ;  (2)  it 
must  not  express  that  the  drawee  will  perform  his 
promise  hy  other  means  than  the  payment  of  money. 
But  the  mere  signature  of  the  drawee  without  addi- 
tional words  is  sufficient;  and  it  is  sufficient  if  the 
signature  of  the  drawee  be  written  by  some  other 
person  by  or  under  his  authority  (.-k).  Where  a  Ijill  is 
drawn  in  a  set,  the  acceptance  may  Ije  written  on  any 
part,  and  it  must  be  w^ritten  on  one  part  only(2/).  If 
the  drawee  accepts  more  than  one  part,  and  such  ac- 
cepted parts  get  into  the  hands  of  different  holders  in 
due  course  (s),  he  is  liable  on  every  such  part  as  if  it 
w'ere  a  separate  bill  («).  A  promissory  note  is  defined 
by  the  same  Act(&)  as  an  unconditional  promise  in 
waiting  made  by  one  person  to  another,  signed  by  the 
maker  (c),  engaging  to  pay,  on  demand  or  at  a  fixed  or 
determinable  future  time,  a  sum  certain  in  money,  to, 
or  to  the  order  of,  a  specified  person  or  to  bearer.  But 
an  instrument  in  the  form  of  a  note  payable  to  maker's 
order  is  not  a  note  within  the  meaning  of  the  Act 
unless  and  until  it  is  indorsed  liy  the  maker;  and  a 
promissory  note  is  inchoate  and  incomplete  until 
delivery  thereof  to  the  payee  or  bearer  (d). 


Notes  for  less 
than  nZ. 
payable  to 
bearer  ou 
demand. 


The  making  or  negotiating  in  England  of  notes  for 
less  than  5/.  payable  to  bearer  on  demand  is  prohibited 


(x)  Stat.  4.5  &  4G  Vict.  c.  Gl, 
89.  17,  91,  codifying  the  pro- 
visions of  stats.  19  &  20  Vict, 
c.  97,  s.  G;  41  Vict.  c.  13,  s.  1; 
which  were  to  the  same  effect, 
find  were  repealed  bv  the  Act 
of  1882. 


0/)  Stat.  45  &  46  Vict.  c.  01, 
8.  71. 
(z)  See  sect.  29  ;  and  sec  below, 
(a)  See  sect.  71. 
lb)  See  sect.  83. 

(c)  See  sect.  91. 

(d)  See  sects.  83,  84. 
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by  statute  (c).  And  bills  and  notes  payable  to  bearer 
on  demand  are  prohibited  from  being  issued  by 
bankers,  except  by  the  banks  and  under  the  restrictions 
mentioned  in  the  Act  passed  to  regulate  the  issue  of 
bank  notes  (/). 

As  both  the  property  in  and  the  right  to  sue  upon  a  Negotiation 
bill  of  exchange  were  transferable  by  the  mere  delivery  Qo^gg/  '""^ 
of  a  bill  payable  to  bearer,  and  by  the  delivery  after 
indorsement  of  a  bill  payable  to  order  {g),  a  bill  of 
exchange  was  said  to  be  a  neciotiaUe  instrument  {h).  By  Negotiable 
a  statute  of  Anne,  promissory  notes  were  made  negoti- 
able in  the  same  manner  as  inland  bills  of  exchange  (i). 
By  the  Bills  of  Exchange  Act,  1882  {k),  a  bill  or  note  is 
negotiated  when  it  is  transferred  from  one  person  to 
another  in  such  manner  as  to  constitute  the  transferee 
the  holder  of  the  bill.  The  term  "  holder  "  in  the  Act  Holder, 
means  the  payee  or  indorsee  of  a  bill  or  note  who  is  in 
possession  of  it,  or  the  bearer  thereof  (/).  And  the 
holder  of  a  bill  or  note  may  sue  thereon  in  his  own 
name  {m).  A  bill  or  note  payable  to  bearer  is  negotiated 
by  delivery.  A  bill  or  note  payable  to  order  is  nego- 
tiated by  the  indorsement  of  the  holder,  completed  by 
delivery  (71).  An  indorsement,  in  order  to  operate  as  a 
negotiation,  must  be  written  on  the  bill  or  note  itself 
and  signed  by  the  indorser.  The  simple  signature  of 
the  indorser  on  the  bill  or  note,  without  additional 
words,  is  sufficient  (0).  And  it  is  sufficient  if  his 
signature  be  written  thereon  by  some  other  person  by  or 

(«)  Stats.  7  Geo.  IV.  c.  6,  88.  (i)  Stat.    3  *fe   4   Anne,   c.   8, 

3,  4 :  9  Geo.  IV.  c.  65,  s.  1 ;  26  revised  ed.  (c.  9,  Ruft'head's  ed.), 

&  27  Vict.  c.  105,  last  continued  made  perpetual  by  stat.  7  Anne, 

bv  5  Edw.  VII.  c.  21.  c.  25,  s.  3. 

"(/)  8tat.   7   &   8  Vict.  c.  32,  (/c)  8tat.  45  &  46  Vict.  c.  01, 

83.10,11.  8S.     31,    89;     see    Herdman    v. 

((/)  Eyre,    C.     B.,     Giyon    v.  Wheeler,    1902,    1     K.    B.    361, 

Miiiet,    1    H.  Bl.  569,  605,  606 ;  373  sq. 

see  aide,  pp.  23,  24,  32,  33,  40.  (0  Sect.  2. 

(h)  See  Blackburn,  J.,  Crouch  {m)  Sects.  38,  39. 

V.  Credit  Foncier,  L.  R.  8  Q.  B.  (/*)  Sects.  31,  89. 

374,  381,  382.  (o)  Sects.  32,  89. 
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IiidorBement 
in  blank. 


Special 
iiidorsoiuent. 


Bill  or  noto 
payable  to 
bearer. 


under  his  authority  {p).  An  indorsement  may  be  made 
in  blank  or  special  {q).  An  indorsement  in  blank 
specifies  no  indorsee,  and  a  bill  or  note  so  indorsed 
becomes  payable  to  bearer.  A  special  indorsement 
specifies  the  person  to  whom,  or  to  whose  order,  the  bill 
or  note  is  to  be  payable  (?•).  Thus,  if  a  bill  or  note  be 
made  payable  to  A.  B.  or  order,  and  A.  B.  write  his 
name  on  the  back,  this  operates  as  an  indorsement  in 
blank ;  and  the  bill  or  note  becomes  payable  to  bearer 
and  negotiable  by  delivery  only.  But  if  A,  B.  write 
"  Pay  C.  D,  or  order,  A.  B."  on  the  bill  or  note,  this  is 
a  special  indorsement ;  and  in  order  to  be  negotiated, 
the  bill  or  note  must  be  again  indorsed  by  C.  D.  By 
the  Bills  of  Exchange  Act,  1882  (s),  when  a  bill  has 
been  indorsed  in  blank,  any  holder  may  convert  the 
blank  indorsement  into  a  special  indorsement  by  writing 
above  the  indorser's  signature  a  direction  to  pay  the  bill 
to  or  to  the  order  of  himseK  or  some  other  person.  By 
the  same  Act,  a  bill  or  note  is  payable  to  bearer  which 
is  expressed  to  l^e  so  payable,  or  on  which  the  only  or  last 
indorsement  is  an  indorsement  in  blank  {t). 


Cheque 


Uanlcor's 
protection. 


A  cheque  is  defined  by  the  Bills  of  Exchange  Act, 
1882,  as  a  bill  of  exchange  drawn  on  a  banker  payable 
on  demand.  And  the  provisions  of  the  Act  applicable 
to  a  bill  of  exchange  payable  on  demand  apply  to  a 
cheque,  except  as  otherwise  provided  therein  (w).  The 
Act  provides  that,  when  a  bill  payable  to  order  on 
demand  is  drawn  on  a  banker,  and  the  banker  on  whom 


(p)  Stat.  45  &  4G  Vict.  c.  Gl, 
s.  91. 

iq)  Sects.  32  (C),  Sa. 

(r)  Sects.  34,  89. 

(«)  Sect.  3i.  sub-s.  4  ;  see  sect. 
8,  sub-s.  3.  Before  tliis  Act  was 
passed,  if  a  bill  were  once  indorsed 
in  blank-,  it  was  always  payable  to 
the  bearer  by  any  of  the  jiarties 
thereto;  but  the  special  indorser 
was    not    liable    to    the    bearer 


without  the  indorsement  of  the 
person  to  whom  he  had  specially 
indorsed  it;  Smith  v.  Vinrh,  1 
Peake,  295 ;  Walter  v.  Macdonahl, 
2  Ex.  527. 

(0  Sects.  8  (3),  89. 

{u)  Sect.  73.  A  cheque  is  not 
invalid  by  reason  of  its  being 
post-dated;  sect.  13;  lioijal 
Bank  of  Srollund  y.  Tottenhtm, 
1894,  2  Q.  B.  715. 
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it  is  drawn  pays  the  bill  in  good  faith  and  in  the 
ordinary  course  of  business,  it  is  not  incumbent  on  the 
banker  to  show  that  the  indorsement  of  the  payee  or 
any  subsequent  indorsement  was  made  by  or  under  the 
authority  of  the  person  whose  indorsement  it  purports 
to  be,  and  the  banker  is  deemed  to  have  paid  the  bill  in 
due  course,  although  such  indorsement  has  been  forged 
or  made  without  authority  (x).     Payment  in  due  course  Payment  in 

„     ,       due  course, 
means  payment  made  at  or  alter  the  maturity  oi  the 

bill  to  the  holder  thereof  in  good  faith   and   without 

notice  that  his  title  thereto  is  defective  (?/).    And  where  Eankcr 

a  banker  in  good  faith  and  without  negligence  receives  men7for  a 

payment  for  a  customer  of  a  cheque  crossed  generally  customer  of 

.„  ,.         _  ,-  ^  ,  ^      .  ,       '^     cheque,  to 

or  specially  to  himself,  and  the  customer  has  no  title  or  which  the 
a  defective  title  thereto,  the  banker  shall  not  incur  any  ^("jg^-g^*^^  ^ 
liability  to  the  true  owner  of  the  cheque  by  reason  only  defective, 
of  having  received   such   payment  (z).     Cheques   may  Crossed 
be   crossed   either   generally  l>y  drawing  two  parallel 
lines  across  them,  with  or  without  the  words  "  &  Co." 
or  specially  by  writing  the  name  of  a  particular  banker 
across  them  (a) ;  and  may,  in  addition,  be  crossed  with 
the  words  *'  not  negotiable."     The  banker  on  whom  a 
cheque  is  drawn  must  not  pay  it  if  crossed  generally, 
otherwise  than   to   a   banker,   or  if  crossed   specially, 
otherwise  than  to  the  banker  to  whom  it  is  crossed,  or 
his  agent  for  collection,  being  a  banker  (i).     When  a 
person  takes  a  crossed  cheque  which  bears  on  it  the 

(x)  Stat.  45  &  4G  Vict.  c.  Gl,  not  other  persons,  against  a  forged 

p.   GO.      Also   by   stat.    IG   &    17  indorsement;  scQ  Ogden  v.  Bena», 

Vict.  c.  ait,  s.   19,  any  draft  or  L.   It.    'J  C.  P.  51.^;    Vlwhn  v. 

order  drawn  upon  a  banker  for  Uuijhes,  VMS,  1  K.  B.  795. 

a  sum  of  money  payable  to  order  (?/)  Stat.  45  &  4G  Vict.  c.  Gl, 

on    demand   which   shall,   when  s.  59. 

presented   for   payment,  purport  (z)  f^cct.  S'2;  see  Great  Wrttfeni 

to  be  indorsed  by  the  jierson  to  liy.  Co.  v.  Lundou.  &  County  Bank, 

whom  the  same  shall  bo  drawn  1901,     A.    C.    414;     Capitid    d* 

payable,    shall    bo    a    suflicient  Counties    Bnnli  v.  Gordon,  1903, 

authority  to  such  banker  to  pay  A.    C.    240,    and    cf.    Alcrokerri 

the  amount  of  such  draft  or  order  Mines   v.  Economic  Bank,  1904, 

to    the    bearer    thereof.     These  2  K.  B.  4G5. 

enactments    protect   the  banker  (a)  Sects.  7G,  77. 

on  whom  the  bill  is  drawn,  but  (b)  See  sect.  79,  sub-s.  2. 
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Cheque 
crossed  "  not 
neirotiivble." 


words  "  not  negotiable,"  lie  shall  not  have  and  shall  not 
be  capable  of  giving  a  better  title  to  the  cheque  than 
that  which  the  person  from  whom  he  took  it  had(c). 
Crossing  a  cheque  "  not  negotiable  "  does  not  make  it 
untransferable  {d),  but  merely  exempts  it  from  the 
operation  of  the  rule,  whereby  a  valid  title  is  acquired 
to  negotiable  securities  taken  in  good  faith  and  for  value 
in  the  ordinary  course  of  business  {e). 


Liability  of 
acceptor ; 


of  drawer. 


Liability  of 
iudorser. 


Presentment 
for  payment. 


The  effect  of  accepting  a  bill,  or  making  a  promissory 
note,  is  to  render  the  acceptor  or  maker  primarily  liable 
to  pay  the  same  to  the  person  entitled  to  require  pay- 
ment (/).  The  effect  of  drawing  a  bill  is  to  make  the 
drawer  liable  to  payment,  if  the  acceptor  makes  default, 
provided  that  the  requisite  proceedings  on  dishonour 
be  duly  taken  {g).  The  effect  of  indorsing  a  bill  or  note 
is  to  make  the  indorser  also  liable  to  payment,  if  the 
acceptor  of  the  bill  or  maker  of  the  note  should  make 
default,  provided  that  the  requisite  proceedings  on  dis- 
honour be  duly  taken  (/t).  The  indorsement  operates 
as  against  the  indorser  as  a  new  drawing  of  the  bill 
by  him(^).  An  indorsement,  however,  may  be  made 
without  recourse  to  the  indorser,  or  "  sans  recours,"  as 
it  is  generally  expressed,  in  which  case  the  indorser 
avoids  all  personal  liability  {!:).  The  Bills  of  Exchange 
Act,  1882,  enacts  that,  sulyect  to  the  provisions  of  the 
Act,  a  bill  must  be  duly  presented  for  payment ;  and 
that,  if  it  be  not  so  presented,  the  drawers  and  indorsers 
shall  be  discharged  (Z).     And  presentment  for  payment 


(0  Sect.  81 ;  FUher  v.  Roberts, 
G  Times  L.  R.:5o4;  Gretd  We*ttrn 
By.  Co.  V.  London  &  County  Banl:, 
1901, A.  C.  414. 

((/)  Sect,  8;  see  Nttf/onal  Bank 
V.  Silh';  1891,  1  Q.  15.  4:^.-),  as  to 
expressing  an  intention  that  a 
bill  or  cheque  shall  not  be  trans- 
ferable. 

(e)  Ante,  pp.  28,  24. 

(/)  See  Stat.   45   &  4G   Vict. 


c.  61,  8S.  54,  57.  88;  Duncan, 
Fox  &  Co.  V.  North  d-  Sonth 
Wales  Banh,  G  App.  Cas.  1,  13. 

((/)  Sects.  55,  57. 

(h)  Sects.  55,  57,  89. 

(/)  Penny  V.  Innes,  1  C.  M.  & 
11.441. 

(k)  Byles  on  Bills,  181,  16th 
ed. ;  see  stut.  45  &  46  Yict. 
c.  61,8.  16. 

(0  Sect.  45. 
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is  necessary  in  order  to  render  the  indorser  of  a  note 
liable  (m).  The  drawer  of  a  bill,  or  the  indorser  of  a  Notice  of 
bill  or  note,  will,  however,  be  discharged  from  all  dishonour, 
liability,  unless  the  person  requiring  payment  should, 
within  a  reasonable  time,  give  him  notice  that  the  bill 
or  note  lias  not  been  paid,  or,  as  it  is  termed,  has  been 
dishonoured,  and  give  him  to  understand,  either 
expressly  or  by  implication,  that  he  looks  to  him  for 
payment  (?i).  And  the  Bills  of  Exchange  Act,  1882, 
provides  that,  subject  to  the  provisions  of  the  Act, 
when  a  bill  has  been  dishonoured  by  non-acceptance  or 
a  bill  or  note  by  non-payment,  notice  of  dishonour  must 
be  given  to  the  drawer  and  each  indorser  of  a  bill,  or  to 
each  indorser  of  a  note ;  and  any  drawer  or  indorser  to 
whom  such  notice  is  not  given  is  discharged  (o).  The 
rules  regulating  the  validity  of  a  notice  of  dishonour  are 
codified  by  the  Act  (2)) ;  as  are  also  the  rules,  which 
determine  the  cases,  in  which  delay  in  giving  notice  of 
dishonour  is  excused,  or  notice  of  dishonour  is  dispensed 
with  (q).  In  order  to  charge  the  drawer  or  indorser  of  Protest, 
a  foreign  bill  of  exchange,  by  the  custom  of  merchants, 
the  bill  must  be  protested  by  a  notary  public  (?■).  This 
protest  is  a  declaration  by  him  in  due  form  that  pay- 
ment has  been  demanded  and  refused  (s).  And  by  the 
Bills  of  Exchange  Act,  1882,  where  a  foreign  bill, 
appearing  on  the  face  of  it  to  be  such,  has  been  dis- 
honoured by  non-acceptance,  it  must  be  duly  protested 
for  non-acceptance;  and  where  such  a  bill  which  has 
not  been  previously  dishonoured  by  non-acceptance,  is 
dishonom-ed  by  non-payment,  it  must  be  duly  pro- 
tested for  non-payment  (t).     By  the  same  Act,  where  a 

(m)  Sect.  87,  sub-s.  2.  L.  K.  744. 

(u)  Hartley  v.  Ca.se,  4  B.  &  C.  (p)  Sect.  49. 

3:59 ;    Byles    on    Bills,   225    >'q.,  (q)  Sect.  50. 

16th  ed. ;  see  stat.  45  &  46  Vict.  (r)  Gale  v.  Walsh,  5  T.  R.  239; 

c.  61,  83.  48—50.  2  E.  R.  580. 

(o)  Sects.    48,   89;    Stntldij  v.  (.s)  See  stat.  45  &  46  Vict.  c.  61, 

Beesty,     W.     N.     1889,     p.    14 ;  s.  51,  sub-s.  7. 

Fruhauf  V.   Grosvenor,  8   Times  (0  Sect.  51,  sub-s.  2, 
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dishonoured  bill  is  required  or  authorised  to  be  protested, 
and  the  services  of  a  notary  cannot  be  obtained  at  the 
place  where  the  bill  is  dishonoured,  any  householder  or 
substantial  resident  of  the  place  may,  in  the  presence  of 
two  witnesses,  give  a  certificate  signed  by  them,  attesting 
the  dishonour  of  the  bill,  and  the  certificate  shall  in 
all  respects  operate  as  if  it  were  a  formal  protest  of  the 
bill  («).  Protest  is  unnecessary  in  the  case  of  an  inland 
bill  of  exchange,  and  in  the  case  of  a  promissory  note, 
whether  inland  or  foreign  (x). 

Bond  fide  In  conscquenco  of  a  consideration  being  presumed  to 

holder  may       jiave  bccu  "ivcn  for  every  bill  or  note  till  the  contrary  is 
enforce  pay-  ,       °  .  "^        .  -^ 

mont.  shown,  it  follows,  that  if  a  bill  or  note  should  have  been 

drawn,  accepted,  or  indorsed  without  any  consideration, 
or  for  a  consideration  which  is  illegal,  a  bond  fide,  holder 
for  valualjle  consideration,  or  any  indorsee  from  him, 
may,  nevertheless,  enforce  payment ;  for  when  he  took 
the  security  he  was  entitled  to  rely  on  the  legal  pre- 
sumption of  a  proper  consideration  having  been  given  {ij). 
Reason  why  a  It  is  stated  by  Sir  William  Blackstone  (z),  "  that  every 
is  presumed,  note,  from  the  subscription  of  the  drawer,  carries  with 
it  an  internal  evidence  of  a  good  consideration."  This, 
however,  appears  to  be  a  mistake.  The  law  does  not 
give  this  effect  to  bills  of  exchange  and  promissory  notes 
in  respect  of  the  undertaking  being  evidenced  by  writing, 
but  in  order  to  strengthen  and  facilitate  that  commercial 
intercourse  which  is  carried  on  through  the  medium  of 
such  securities  («).  On  this  ground  the  law  allows 
these  instruments  to  form  an  exception  to  the  general 
rule  that  a  consideration  must  be  shown  for  every 
agreement,  although  evidenced  by  Avriting.     By  the  Bills 

(m)  Sect.  94.  196;  May  v.  Chapman,  16  M.  & 

(x)  Stat.  45  &  46  Vict.  c.  61,  W.   355 ;    Glasscock  v.  Balls,  24 

SB.  51  (1),  89  (1,  4).  Q.  B.  D.   13;    Clutton  v.  Atten- 

(y)  Collins  v.  Martin,  1  Bos.  &  horoufjh,  1807,  A.  C.  90. 

Pull.  651;  4  E.  R.  752;  Morris  (z)  Black.  Comm.  446. 

V.  Lee,  Bay  ley  on  Bills,  509,  6th  (a)  1  Fonbl.  Eq.  343,  344. 

ed. ;  RohimQn  y.  Jieynolds,  2  Q.  B. 


consideration 
for  a  bill  or 
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of  Exchange  Act,  1882,  every  party  whose  signature 
appears  on  a  bill  or  note  is  jjrimd  facie  deemed  to  have 
become  a  party  thereto  for  value.     And  every  holder  (b) 
of  a  bill  or  note  is  2^n'}nd  facie  deemed  to  be  a  holder 
in  due  course  (c);  but  if  in  an  action  on  a  bill  it  is 
admitted  or  proved  that  the  acceptance,  issue,  or  sub- 
sequent negotiation  of  the  bill  is  affected  with  fraud, 
duress,  or  force  and  fear,  or  illegality,  the  burden  of 
proof  is  shifted,  unless  and  until   the   holder   proves 
that,  subsequent  to  the  alleged  fraud  or  illegality,  value 
has  in  good  faith  been  given  for  the  bill  (d).     Valuable  valuable 
consideration  for  a  bill  or  note  may  be  constituted  by 
any  consideration  sufficient  to  support  a  simple  con-  note, 
tract  (c);    or   by  an  antecedent   debt   or  liability  (/). 
Such  debt  or  liability  is  deemed  valualjle  consideration 
whether  the  bill  or  note  is  payable  on  demand  or  at  a 
future  time  (g).     A  holder  in  due  course  is  a  holder  who  Holder  in 
has  taken  a  bill  or  note,  complete  and  regular  on  the     ^^  course. 
face  of  it,  under  the  following  conditions ;  namely, — 
(a)  That  he  became  the  holder  of  it  before  it  was 
overdue,  and  without  notice  that  it  had  been 
previously  dishonoured,  if  such  was  the  fact. 
(1))  That  he  took  the  bill  in  good  faith  and  for  value, 
and  that  at  the  time  the  bill  was  negotiated  to 
him  he  had  no  notice  of  any  defect  in  the  title 
of  the  person  who  negotiated  it  (h). 

Three   days,  called  days  of  grace,  beyond  the  time  Days  of 
fixed  for  payment,  are  allowed  on  every  bill  and  note,  s^-^^'^g- 
except  such  as  are  payable  on  demand ;  and  no  action 
can  be  brought  on  the  bill  or  note  until  the  last  day  of 
grace  has  expired  (i).     By  the  Bills  of  Exchange  Act,  ^iii  or  noto 


(h)  See  ante,  p.  185.  (/)  Of.  ante,  p.  166. 

(c)  Stat.  45  &  46  Vict.  c.  61,  (g)  Stat.  45  &  46  Vict.  c.  61, 

83.  30,  89.  88.  27  (sub-s.  1),  89. 

(fZ)  See  TatJiam  v.  Haslar,  23  (h)  Sects.  29,  89. 

Q.  B,  D.  345.  (0  Kennedy  v.   Thomas,  1894, 

(e)  A7de,  p.  165.  2  Q.  B.  759. 


payable  on 
demand. 
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1882,  a  bill  or  note  is  payable  on  demand,  which  is 
expressed  to  be  payal)le  on  demand,  or  at  sight,  or 
on  presentation,  or  in  which  no  time  for  payment  is 
expressed  (k). 


Securities  for 
money  won 
at  play. 


Securities  for  money  won  at  play  or  any  game,  or  by 
betting  on  any  game,  or  money  lent  for  gaming  or 
betting  at  the  time  and  place  of  such  play,  were 
declared  by  a  statute  of  Anne  to  be  utterly  void(Z); 
but  by  a  later  statute  (m)  such  securities  are  not  to  be 
utterly  void,  but  are  to  be  taken  to  have  been  given 
for  an  illegal  consideration ;  they  are  consequently  now 
void  only  as  between  the  parties,  but  valid  in  the  hands 
of  any  innocent  holder,  to  \vhom  they  may  have  been 
transferred  without  notice  of  the  illegality  of  the 
transaction  in  which  tliey  originated  (n). 


Breach  of 
contract. 

Stamps  on 
bills  and 
notes. 


The  chief  remedy  for  a  breach  of  contract  is  an  action 

(70  Sects.  10,  80,  replacing  stat.  3i  &  3.")  Vict.  c.  74.  The  Ilules  of 
the  Supreme  Court,  1883  (Orders  II.  r.  6,  III.  r.  6,  and  XIV.)  provide 
for  summary  procedure  in  actions  oti  bills,  notes,  or  cheques,  super- 
seding the  procedure  under  stat.  18  &  19  Vict.  c.  t>7.  The  stamps  on 
bills  and  notes  are  now  regulated  by  stat.  54  &  55  Vict.  c.  39,  First 
Schedule,  tit.  Bill  of  Exchange,  and  are,  with  some  exceptions, 
as  follows : — 

£    5.  rl. 
Bill  of  Exchange  payable  on  demand,  or  at  sight,  or  on 

presentation 001 

Bill  of  Exchange  of  any  other  kind  whatsoever  (except  a 
bank  note)  and  promissory  note  of  any  kind  whatsoever 
(except  a  bank  note),  drawn  or  expressed  to  be  payable, 
or  actually  paid,  or  endorsed,  or  in  any  manner  nego- 
tiated in  the  United  Kingdom:  where  the  amount  or 
value  of  the  money  for  which  the  bill  or  note  is  drawn 
or  made  does  not  exceed  £5  .        .         .        .        .        .0 

Exceeds  £5  and  does  not  exceed  £10   .... 

10  „  25        .        .        . 

25  „  50    ...        . 

50  „  75        .        .         . 

75  „  100    ...        . 

100— 
for  every  £100,  and  also  for  any  fractional  part  of  £100, 

of  such  amount  or  value 0     10 

And  see  sects.  32 — 39. 
(0  Stat.  9  Anne,  c.  14.  Giff.  194. 

(m)  5   &   6    Will.   IV.   c.   41 ;  (n)   Wool/  v.    Hamilton,   1898, 

Hawher  y.  ^alleimU,  3  Sma.  &       2  Q.  B.  337.     See  ante,  p.  190. 
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at  law,  which  is  now  commenced  by  a  writ  of  summons 
indorsed  with  a  statement  of  the  claim  made  or  the 
relief  or  remedy  required  (o).  We  have  secn(p)  that, 
under  the  equitable  jurisdiction  of  the  Court,  a  decree 
may  be  obtained  for  the  specific  performance  of  con- 
tracts of  a  certain  class,  chiefly  those  for  tlie  purchase 
or  leasing  of  land  (q).  But  the  law's  ultimate  remedy 
in  personal  actions  is  the  payment  of  money  (r).  An 
action  for  a  given  debt(s)  will  therefore  be  effectually 
satisfied  by  a  judgment  that  the  plaintiff  do  recover  his 
debt;  and  this  was  the  judgment  accordingly  given  in 
the  old  action  of  debt,  which  lay,  as  we  have  seen,  for  Action  of 
the  recovery  of  a  specific  sum  due  from  the  defendant  ^  " 
to  the  plaintiff (0-  And  in  an  action  to  recover  a 
debt(«)  the  judgment  now  is  that  the  plaintiff  recover 
the  amount  due  to  him,  specifying  it(.«).     But,  except  Actions 

,  .J,  i.1  •         •       1    •        1         •       1   1  j^  which  sound 

where  a  specmc  sum  or  thing  is  claimed  as  m  debt  or  in  damages, 
detinue  (?/),  a   personal   action  can   only,   in  the   law 
phrase,  sound  in  damages;    and   the   amount   of  the 
damages  to  be  recovered  must,  formerly,   have   been 
assessed  by  a  jury  according  to  the  injury  sustained  (s). 
Under  the  present  practice,  however,  in  every  action  or  Damage 
proceeding  in  the  King's  Bench  Division  (a),  in  which  ^^^00^0? 
it  shall  appear  to  the  Court  or  a  judge  that  the  amount  ti^e  Court, 
of  damages  sought  to  be  recovered  is  substantially  a 

(0)  Rules    of     the     Supreme  In  other  words,  the  action  was 

Court,    1883,   Order  II.   rule  1 ;  brought   not   to  recover  certain 

and  see  Appendix  A.  Part  III.  specific  coins,  but  a  certain  sum 

ss.  2,  4.  of  money.     See  Glanvil,  lib.  x. 

(  p)  Ante,  pp.  145,  146.  c.  2  ;  Bract,  fo.  102  b  ;  Reg.  139  b ; 

Iq)  See     2     Wms.     V.    &    P.  ante,  pp.  15,  n.  {k),  1G3. 

987  sq.  (m)  Ante,  p.  147. 

(r)  Ante,  pp.  145 — 147.  (x)  See  Rules  of  the  Supreme 

(.s)  See  ante,  p.  142.  Court,  1883,  Appendix  F.     This 

(t)  2  Tidd's  Practice,  931,  9th  practice  was  introduced  by  the 

ed. ;  Tidd's  Practical  Forms,  338.  Common    Law    Procedure    Act, 

The  action  of    debt  appears   to  1852,  stat.  15  &  16  Vict.  c.  76, 

have  been  included  among  per-  s.  95. 

sonal  actions,  because  the  defen-  (y)  Ante,  p.  15. 

d ant  was  not  compelled  to  restore  (z)  Bac.     Abr.    tit.    Damages 

the  very  thing  sued  for,  but  was  (A.  F.) ;    Stephen  on  Pleading, 

only  bound  to  restore  the  quantity  p.  117. 

demanded  of  the  things  sued  for.  (a)  See  ante,  p.  14G. 

w.p.p.  13 
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matter  of  calculation,  it  shall  not  he  necessary  to  issue 
a  writ  of  inquiry,  but  the  Court  or  a  judge  may  direct 
that  the  amount  for  which  final  judgment  is  to  be 
entered  shall  be  ascertained  by  an  officer  of  the 
Court  (i). 

Liquidated  ^^  is  competent,  however,  to  the  parties  to  a  contract 

damages.  to  agree  between  themselves,  that,  in  the  event  of  a 
breach  by  either  party,  a  given  sum  shall  l)e  recovered 
from  him  by  the  other  as  liquidated  (that  is  ascertained) 
damages ;  and  in  this  case  the  whole  of  the  sum  thus 
agreed  on  may,  on  a  breach  of  the  contract,  be  recovered 
from  the  defaulter  (c).  The  sum  so  agreed  on  is  not 
properly  called  a  penalty  ;  for,  as.  we  shall  see  hereafter 
when  speaking  of  bonds,  the  law  regards  a  penalty  as  a 
security  only  for  the  damage  actually  sustained.  But 
the  use  of  the  word  'penalty  will  not  prevent  the  whole 
sum  from  being  recovered,  if  this  be  clearly  the  inten- 
tion (^/).  For  the  question,  whether  a  sum  of  money, 
agreed  to  be  recoverable  in  the  case  of  a  breach  of 
contract,  is  to  be  considered  as  a  penalty  or  as  liqui- 
dated damages,  is  a  question  of  the  intention  of  the 
parties,  to  be  ascertained  according  to  legal  rules  of 
construction  from  the  terms  of  the  whole  contract  (e). 
For  the  same  reason  it  is  held  that  the  use  of  the  words 
ligiddatcd  damages  does  not  conclusively  manifest  the 
intention  of  the  parties  (/);  and,  under  some  circum- 
stances, a  sum  of  money  stipulated  to  be  recoverable 

Q))  Rules     of     the     Supreme  (d)  Saintcr     v.     Fergmon,    7 

Court,  1883,  Ord.  XXXVI.  r.  57,  C.   B.   71G ;     Sparroio  v.  yarh, 

replacing  stat.  15  &  H3  Vict.  c.  76,  7  H.  &  N.  594. 

8,  94.  ('0  Sec  the  judgments  in  Lea 

(<■)  ReiUy    v.   Jones,   1    Bing.  v.    Whitaher,  1..  R.  8  C.  P.  70 ; 

302  ;  -25  K.  E.  640 ;  S.  C,  8  Moore,  Wall  is  v.  SmitK  21  Cli.  D.  243  ; 

244 ;  Sugd.  V.  &  P.  221, 11th  ed. ;  Law  v.  Local  Board  of  Bcdditch, 

Lei<jhton  v.  Walea,  2  M.  &  W.  545  ;  1892,  1  Q.  B.  127  ;  Pye  v,  British 

Price  V.  Green,  16  M.  &  AV.  346,  Automobile,  &c.,Ld.,  1906,1  K.B. 

354 ;  Gahwortny  v.  Strutf,  1  Ex.  425. 

659;  Atkynsv. Kin7iier,'illx.'716;  (/)  Kemble  v.  Farren,  6  Bing. 

JVallis  V.  Smith,  21  Ch.  D.  243.  141  ;  31  R.  R.  366. 
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"  as  liquidated  damages  "  for  breach  of  contract,  will  be 

treated  as  a  penalty,  properly  so  called.     In  the  present 

state  of  the  authorities  it  is  hardly  possible  to  state  : 

exhaustively   what    these    circumstances    are(^).      It 

appears,  however,  to  be  established  that  if  a  specified 

sum  be  agreed  to  be  recoverable  as  liquidated  damages 

for  a  breach  of  a  contract  to  do  several  acts,  of  which 

one  is  to  pay  a  smaller  sum  of  money,  then  the  sum 

specified  will  be  treated  as  a  penalty ;  and,  in  the  case 

of  a  Ijreach  of  any  of  the  provisions  of  the  contract,  the 

aggrieved  party  will  only  be  allowed  to  recover  damages 

proportioned  to  the  actual  injury  which  the  breach  has 

occasioned  (Ii).     In  the  case  of  a  contract  to  do  several 

acts,  which  do  not  include  the  payment  of  money,  it 

appears  i\\Q.t,  ijrimd  facie,  a  stipulation  that  a  specified 

sum  shall  be   recoverable  as   liquidated   damages   for 

breach  of  contract  will  be  construed  literally  ;  and  the 

whole   sum   will    be    recoverable    in    the    case   of   a 

breach  (^).     But  if  any  of  the  provisions  of  the  contract 

be  of  such  a  nature  that  the  damage  occasioned  by  a 

((/)  See  Wullis  v.  Smith,  21  Ch.  D.  243. 

(K)  Astley  v.  Weldon,  2  B.  &  P.  346  ;  5  K.  R.  618  ;  Kemble  v.  Farren, 
6  Biug.  141  ;  31  R.  R.  366 ;  Davies  v.  Penion,  216,  223 ;  Horner  v. 
Flintoff,  9  M.  &  W.  678  ;  BeindeJ  v.  Scliell,  4  C.  B.  N.  S.  97  ;  Beth  v. 
Burch,  4  H.  &  N.  506  ;  Magee  v.  Lavell,  L.  R.  9  C.  P.  107 ;  Re  Newman, 
Ex  parte  Capper,  4  Ch.  D.  724 ;  Wallk  v.  Smith,  21  Ch.  D.  243,  254  — 
277.  The  following  explanation  of  this  rule  is  given.  According  to 
English  law,  as  a  general  rule,  the  damage  for  the  breach  of  a  contract 
to  pay  a  sum  of  money  on  a  certain  day  is  the  sum  agreed  to  be  so 
paid,  with  interest  in  the  case  of  a  debt  bearing  interest,  but  no  more. 
Thus  the  damage  for  the  breach  of  such  a  contract  is  said  to  be 
ascertained  damage.  The  Courts  have  held,  therefore,  that  in  the 
case  of  a  contract  to  do  several  acts,  one  of  which  is  the  payment  of 
money,  with  a  stipulation  that  a  specified  sum  shall  be  recoverable 
for  breach  of  contract,  it  shall  be  considered  unreasonable  to  suppose 
that  the  parties  could  have  intended  that  the  whole  sum  should  be 
payable  in  the  case  of  a  breach  of  the  contract,  for  which  the  damage 
is  ascertained  at  a  smaller  sum.  And  it  has  been  further  held,  upon 
the  construction  of  such  contracts,  that  in  the  case  of  a  breacli  of  any 
of  the  provisions  of  the  contract,  other  than  the  provision  for  the  pay- 
ment of  money,  the  sum  specified  must  also  be  treated  as  a  security 
only  for  the  damage  actually  sustained.  See  Wall  is  v.  Smith,  ubl 
supra  ;   Cook  v.  Fowler,  L.  R.  7  H.  L.  27  ;  Be  Roherlx,  14  Ch.  D.  49. 

(0  Atkyns  v.  Kinnier,  4  Ex.  776;  Mercer  v.  Irvinq,  E.  B.  &  E. 
563;   Wall  is  v.  Smith,  21  Ch.  D.  243. 
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Deposit. 


Reference  to 
arbitration. 


Award  of 
arbitrator. 


breach  thereof  must  necessarily  he  very  small,  it  is 
thought  that  the  Court  would  be  inclined  to  treat  the 
sum  specified  as  a  penalty  only  (/c).  If  one  of  the  terms 
of  a  contract  be  that  a  sum  of  money  shall  be  dej)Osited 
by  a  party  thereto,  and  a  stipulation  be  made  that  the 
deposit  shall  be  forfeited  in  the  event  of  a  breach  of 
contract,  or  that  the  deposit  shall  be  applied  in  satis- 
faction of  a  specified  sum  to  be  recoverable  in  that 
event,  these  circumstances  are  regarded  by  the  Court 
as  evidencing  an  intention  that  the  amount  of  the 
deposit,  or  other  amount  specified,  shall  be  recoverable 
as  liquidated  damages.  In  such  cases  the  whole  deposit 
or  sum  will  generally  l)e  recoverable  in  the  case  of  a 
breach  of  the  contract,  notwithstanding  that  one  of  the 
provisions  of  the  contract  be  for  the  payment  of  money, 
or  be  of  sucli  a  nature  that  the  damage  for  a  breach 
thereof  must  necessarily  be  very  small  (I). 

The  amount  of  money  to  be  paid  as  compensation  for 
the  infliction  of  a  WTong  or  for  a  breach  of  contract  may 
also  be  ascertained  by  the  award  of  an  arbitrator,  upon 
a  reference  of  the  matter  in  dispute  to  arbitration,  (jn). 
An  award  for  the  payment  of  money  creates  a  debt 
from  one  party  to  the  other  (n).  Written  agreements 
to  submit  present  or  future  differences  to  arbitration 
are  now  governed  by  the  provisions  of  the  Arbitration 
Act,  1889  (o).  By  this  Act  (p),  an  award  made  under 
such  an  agreement  may,  by  leave  of  the  Court  or  a 
judge,  be  enforced  in  the  same  manner  as  a  judgment 
or  order  to  the  same  effect. 


The  person  to  whom  money  had  become  due,  wliether 


(fe)  See  Wallis  v.  Smith.  21 
Ch.  D.  243,  257,  2.58,  270,  271  ; 
Willson  V.  Love,  1896, 1  Q.  B.  626. 

(Z)  Hinton  v.  Sparked,  L.  R. 
3  0.  P.  165;  Lea  v.  Whitaher, 
L.  R.  8  C.  P.  70  ;  Wallis  v.  Smith, 
21  Cb.  D.  243,  250—252,  258; 
Pye   V.   British  Automobile,  &c.. 


Ld.,  1006, 1  K.  B.  425. 

(m)  See  2  Wms.  V.  &  P.  942. 

(n)  2  Wms.  Saund.  62  a,  n.  (5)  ; 
Ex  parte  Lingard,  1  Atk.  241. 

(o)  .Stat.  52  &  53  "Vict.  c.  49; 
see  2  Wms.  A'.  &  P.  942,  n.  (Jc). 

(p)  Sects.  12,27. 
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from  any  iiijiuy  received,  or  from  any  contract  broken, 
or  from  a  contract  to  pay  money  itself,  formerly  stood 
in  a  situation  more  or  less  advantageous  with  regard  to 
his  remedies  for  recovering  the  money,  according  to  the 
nature  of  the  debt  which  had  thus  become  due  to  him.  Debts, 
For  by  the  common  law  all  creditors  were  not  allowed 
equal  rights,  but  were  preferred  the  one  to  the  other, 
partly  according  to  accidental  circumstances,  and  partly 
according  to  the  degree  of  diligence  and  precaution 
which  each  might  have  used.  These  old  distinctions 
have,  however,  as  we  shall  see,  been  greatly  modified 
by  modern  legislation,  though  not  altogether  abolished. 
The  subject  of  debt  is  of  sufficient  importance  to  form 
a  separate  chapter. 
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CHAPTER   III. 

OF  DEBTS. 

Debts,  by  the  common  law,  are  divided  into  different 
classes,  which  formerly  conferred  on  the  creditor  different 
degrees  of  security  for  repayment.  But  these  differences 
have  been  greatly  modified,  though  not  entirely  re- 
moved by  modern  statutes,  as  we  shall  presently  see. 
So  long  as  a  debtor's  property  is  sufficient  to  discharge 
all  his  engagements  in  full,  a  creditor  is  not  prejudiced 
by  the  fact  that  there  are  others  who  may  be  preferred 
before  him  (a).  But  the  value  of  a  privilege  of  priority 
of  payment  is  at  once  apparent  in  the  event  of  the 
application  of  an  insolvent  debtor's  estate  in  part  satis- 
faction of  his  liabilities.  This  may  occur  during  his 
lifetime  in  the  event  of  his  bankruptcy  (/>),  or  on  the 
Bankruptcy,  distribution  of  his  property  after  his  death  (c).  In  case 
of  a  debtor's  bankruptcy,  his  creditors  are  prohibited 
from  pursuing  their  legal  remedies  after  a  receiving 
order,  which  is  the  first  order  now  made  in  bankruptcy 
proceedings,  has  been  made  against  him  {d) ;  all  the 
debtor's  property  vests  in  the  creditors'  trustee,  who  is 
empowered  to  sell  it  (c)  ;  the  creditors  must  prove  their 
debts  in  the  bankruptcy,  and  take  their  share  of  the 
assets  as  distributed  according  to  the  law  of  bank- 
ruptcy (/) ;  and  all  debts  and  liabilities  (g)  2>rovable  in 
the  bankruptcy  are,  with  some  exceptions,  discharged 
(whether  actually  proved  or  not)  either  by  the  bank- 
rupt's obtaining  an  order  of  discharge  or  by  the  creditors' 

(a)  Ante,  pp.  97,  105.  2  Ch.  331. 

(6)  Ante,  pp.  98,  103.  {e)  Ante,  p.  103;  and  see  next 

(c)  Ante,  pp.  2,  3.  chapter. 
{,<!)  Stat.  4fJ  k  47  Vict.  c.  .')2,  (/)  See  next  cliapter. 

ss.  It,  10  (2)  ;  lie  Guedalla,  1905,  (g)  See  ante,  pp.  181,  182. 
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acceptance  and  the  approval  by  the  Court  of  a  com- 
position or  a  scheme  of  arrangement  {h).  In  bankruptcy, 
which  is  a  method  of  discharge  from  debt  depending 
entirely  on  statute  and  formerly  available  to  traders 
only,  the  privileges  attached  to  the  various  classes  of 
debts  at  common  law  were  not  regarded ;  and,  as  a 
general  rule,  all  creditors  are  and  always  have  been 
placed  on  equal  footing  (i).  Before  the  Bankruptcy 
Act,  1883,  the  Crow^n  enjoyed  the  privilege  of  exacting 
full  payment  of  any  debt  due  to  itself;  for  the  Crown 
was  not  bound  by  the  previous  bankruptcy  statutes  (h) : 
but  by  that  Act  the  Crown  is  expressly  placed  on  the  , 

same  footing  as  other  creditors  (/).     There  are,  however, 
certain  preferential  debts,  which  are  to  be  paid  in  bank- 
ruptcy in  priority  to  all  others  (m).      If  a   man   die 
insolvent,  his  estate  may  be  administered  either  by  his  Administra- 
executor  or  administrator  without  any  judicial  proceed-  man's  estate 
ings,  or  else  under  the  direction  of  the  Court.     An  o«t  of  Court, 
executor  or  administrator  is  bound  to  apply  the  personal 
estate  of  the  deceased  in  payment,  iirst,  of  the  funeral 
expenses,  next,  of  the  testamentary  or  administration 
expenses,  and  then  of  the  deceased  person's  debts  (n)  ; 
and  the  debts  are  to  be  paid  in  due  order  according  to 
the  priorities  prescribed  by  the  common  law,  as  modified 
in  some  particulars  by  statute.     According   to   these 
priorities,  the  Crown  has  a  paramount  claim  for  debts 


(7t)  stats.  46  &  47  Vict.  c.  52, 
s.  30 ;  53  &  54  Vict.  c.  71,  s.  3(12)  ; 
Hardy  v.  Fotherqill,  13  App.  Cas. 
351 ;  Flint  v.  Barnard,  22  Q.  B.  D. 
90;    Seaton    v.   Deerhurst,   1895, 

1  Q.  B.  853. 

(0  Stat.  4G  &  47  Vict.  c.  52, 
B.  40  (4),  replacing  32  &  33  Vict. 
c.  71,  s.  32 ;  24  &  25  Vict.  c.  134, 
s.  156;  12  &  13  Vict.  c.  106, 
S3.  166-169;  6  Geo.  IV.  c.  16, 
s.  48;  21  Jac.  I.  c.  19,  s.  9;  see 

2  Black.  Comm.  487. 

(/:)  Ex  parte  Postmaster- 
General,  Be  Bonham,  10  Ch.  D. 
595.     The  Crown  is  not  bound  hy 


any  statute,  unless  expressly 
mentioned  therein,  or  unless  there 
is  a  necessary  implication  to  be 
drawn  from  the  provisions  of  the 
Act,  or  from  the  legislation  on 
the  subject,  that  the  Crown  was 
intended  to  be  bound ;  S.  C,  10 
Ch.  D.  601  :  Thoinas  v.  Pritchard, 
1903,  1  K.  B.  209,  212. 

(0  Stat.  46  &  47  Vict.  c.  52, 
s.  1.50. 

(m)  Stat.  46  &  47  Vict.  c.  52, 
s.  40,  amended  by  51  &  52  Vict. 
c.  62. 

(n)  Ante,  p.  2. 
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Executor's 
right  to  prefer 
a  creditor,  a ud 
of  retainer. 

Administra- 
tion of 
deceased 
persons' 
estates  by 
the  Court. 


due  to  it  by  record  or  specialty ;  then  follow  debts  to 
which  priority  is  given  by  particular  statutes ;  next 
come  debts  of  record  due  to  a  subject,  and  of  these, 
judgment  debts  are  to  be  preferred  to  recognizances  ; 
then  follow  judgments  against  the  executor  or  adminis- 
trator on  the  dead  man's  liabilities  by  contract  for 
value;  after  which,  debts  incurred  for  value  by 
special  or  simple  contract ;  and  last,  debts  incurred 
voluntarily  by  deed.  If  the  executor  or  administrator 
pay  a  debt  of  lower  degree  in  preference  to  one  of  a 
superior  order,  of  which  he  has  notice,  he  will  be  liable 
to  pay  the  superior  debt  out  of  his  own  pocket  in  case 
of  a  deficiency  of  assets ;  for  such  an  act  is  an  admission 
that  he  has  assets  sufficient  to  satisfy  the  superior 
claim  (o).  But  he  has  the  privilege  of  preferring  one 
creditor  to  another  of  cqical  degree  (  p),  and  of  retaining 
a  debt  due  to  himself  in  preference  to  paying  any  other 
of  equal  degree  (q).  The  administration  of  the  estates 
of  deceased  persons  is  an  important  branch  of  the 
jurisdiction  of  the  Court  of  Chancery  transferred  in 
1875  to  the  High  Court  of  Justice  (r),  and  it  is  assigned 
to  the  Chancery  Division  (s).  After  an  order  for  ad- 
ministration under  the  direction  of  the  Court  has  been 
obtained — and  it  may  be  granted  on  the  application 
either  of  a  creditor  (^),  or  the  executor  or  administra- 
tor (?i),  or  a  legatee  (x) — creditors  can  be  prevented  from 
pursuing  their  remedies  at  law  (y),  and  they  must  prove 
their  debts  in  the  administration  proceedings,  and  await 
the  satisfaction  of  their  claims  in  the  due  course  of  the 


(o)  2  Black.  Comm.51I ;  Wms. 
Kxurs.  ii.  988,  989  sq.,  1707.  1953, 
197.5,2049, 7th  ed. ;  i.  701— 7o.S  xq., 
I43G,  1583,  1594,  1G28,  10th  ed. ; 
Boe  Re  Fludyer,  1898,  2  Ch.  562  ; 
lie  Marvin,  1905, 2  Ch.  490.  But 
an  executor  is  taken  to  have 
notice  of  judgment  debts ;  see 
p.  205,  poft. 

(j))  Lytthton  v.  Cross,  3  B. 
&  C.  317;  Re  Radcliffe,  7  Ch. 
1).   733  ;    Vibart  v.    Coles,  24  Q. 


B.  D. 364. 

(q)  2  Black.  Comm.  511 ;  Wms. 
Exors.  ii.  1039,  7th  ed. ;  i.  785, 
10th  ed. 

(r)  Ante,  p.  146. 

(s)  Htat.  36  &  37  Vict.  c.  66, 
8.  34. 

(t)  Ante,  p.  105. 

(»)  Post,  Part  in.  Ch.  iii, 
and  iv. 

(cc)  Ante,  p.  34,  and  n.  (/«). 

(j/)  Post,  I'art  III.  Ch.  iii. 
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administration  of  the  estate.  And  after  such  an  order 
has  been  made  on  behalf  of  creditors  generally,  an 
executor  or  administrator  may  no  longer  prefer  one 
creditor  to  another  (z) :  but  he  may  still  exercise  his 
right  of  retainer  (a).  Formerly  an  order  for  administra- 
tion did  not  affect  the  legal  priorities  of  debts  :  but  it 
is  now  established  that,  according  to  the  true  con- 
struction of  an  enactment  of  the  Judicature  Act, 
1875  (&),  in  the  administration  by  the  Court  of  the 
insolvent  estates  of  deceased  persons  the  same  rules  are 
to  be  observed  with  respect  to  the  priority  of  debts  as 
are  for  the  time  being  in  force  under  the  law  of  bank- 
ruptcy (c).  It  appears,  however,  that  this  enactment 
does  not  bind  the  Crown  (d) ;  and  the  Crown  privilege 
of  priority  of  payment  seems  to  remain  untouched, 
although  the  estate  be  administered  by  the  Court  (e). 
Under  the  Bankruptcy  Act,  1883  (/),  an  order  may  be  Administra- 

,,  ^        ,  ..        ,,  .        ..,.,.        f.       tion  in  bank- 

made  by  a  Court  exercising  bankruptcy  jurisdiction  lor  ruptcy  of 

the  administration  of  the  insolvent  estate  of  a  deceased  (jeceased 

debtor  s  in- 
debtor  according  to  the  law  of  bankruptcy ;  but  such  solvent  estate. 

an  order  can  only  be  obtained  on  the  application  of  a 
creditor,  or  by  order  of  a  Court  in  which  the  estate  is 
being  administered.  If  such  an  order  be  made,  the 
priority  of  debts  is  entirely  determined  by  the  bank- 
ruptcy rules,  and  the  Crown  is  placed  on  an  equal 
footing  with  the  other  creditors  (g).     The  winding-up  of  Winding-up 

.    •    ,      ,      1  •        .  1  i      i  V    i.     p  of  conipunies. 

jomt-stock  companies  is  a  process  analogous  to  that  oi 
the  bankruptcy  of  a  natural  person  (7i)  ;  and  in  such 
proceedings  the  order  of  payment  of  the  debts  is  now 

(z)  Wms.  Exors.  ii.  103G,  7th  (e)  See  Be  Oriental  Bank  Cor- 
ed. ;  i.  783,  10th  ed.  poratwn,  28  Ch.  D.  G43,  645,  G49 ; 

((()  Nunn  V.  Barlow,  1  S.  &  S.  Re  Churchill,  39  Ch.  D.  174;  Re 

588  ;  Re  Belliam,  1901.  2  Ch.  52.  Bentinch,  1897,  1  Ch.  G73. 

(h)  Stat.  38  &  39  Vict.  c.  77,         (/)  Stat.  4G  &  47  Vict.  c.  52, 

8.  10.  .s.  125,  amended  by  53  &  54  Vict, 
(c)  Re    Whitaker,   1901,  1  Ch.  c.  71,  s.  21 ;  see  next  chapter. 

9,  overruling  Re   Maggi,  20  Ch.  (g)  Stat.  4G  &  47  Vict.  c.  52, 
D.  545;    and  see   Re   Whitaker,  aa.iO,  125,  150 ;  see  He  Williamii, 
1904,  1  Ch.  299 ;  'M'Causland  v.  3G  Ch.  D.  573,  577—582. 
O'Callaghan,  1904,  1  I.  K.  37G.  (h)  See  post.  Part  II.  Ch.  vi. 

((/)  See  ante,  p.  199,  n.  (fc). 
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governed  by  the  Ijaiikiuptcy  rules  (i),  except  that  the 
Crown  appeal's  to  retain  its  ancient  privileges  (k).  Let 
us  now  examine  the  aliove-nientioned  classes  of  debts 
more  particularly. 


Debts  of 
recorfl. 

Courts  of 
record. 


The  class  of  del^t  which  conferred  the  highest  privi- 
leges is  that  of  debts  of  record.  These  are  debts  due 
by  the  evidence  of  a  Court  of  record ;  that  is,  properly 
speaking,  a  Court  of  which  the  proceedings  are  enrolled 
or  recorded,  and  the  records  are  indisputable  evidence 
of  its  proceedings  (0.  But  every  Court,  by  having 
power  given  to  it  to  fine  and  imprison,  is  thereby  made 
a  Court  of  record  (m).  Such  Courts  are  either  supreme, 
superior,  or  inferior.  The  supreme  Court  is  the  Par- 
liament. The  principal  superior  Courts  were  the  Courts 
of  common  law  derived  from  the  King's  Court — that  is 
to  say,  the  King's  or  Queen's  Bench,  Common  Pleas, 
and  Exchequer  (w) — the  Court  of  Chancery,  and  the 
House  of  Lords.  The  Admiralty  and  Ecclesiastical 
Courts  were  not  Courts  of  record  (o).  But  the  former 
was  made  into  a  Court  of  record  by  statute  (^),  and  the 
Court  of  Probate  and  the  Court  of  Divorce  and  Matri- 
monial Causes,  to  which  the  ecclesiastical  jurisdiction 
over  these  matters  was  tranisferred  in  1858,  were  Courts 
of  record  (§■).  So  was  the  London  Court  of  Bank- 
ruptcy (?').  As  we  have  seen  (s)  by  the  Judicature  Acts 
of  1873  to  1875  (t),  the  Courts  of  Queen's  Bench, 
Common  Pleas,  Exchequer,  Chancery,  Probate,  Divorce, 
and  Admh-alty,  were  all  united  in  the  Supreme  Court  of 


(i)  Stat.  38  &  39  Vict.  c.  77,  s. 
10,  as  now  construed;  j/OHt,  pp. 
221,  n.  (/0,222  ;  ante,  p.  201  u.  (c). 

(/;)  See  cases  cited  unte.  p.  2oi, 
n.  (e) ;  Re  West  London  Com- 
mercial Bank,  38  Ch.  D.  3Gi. 

(Z)  Black.  Comm.  ii.  465,  iii. 
24;  Williams,  K.  T.  278,  and 
n.  (x),  20th  cd. 

(m)  Bac.  Abr.  Courts  (D)  2. 

(n)  Williams,  R.  P.  0,  and  n. 


(e).  20tli  ed. 

(o)  Bac.  Abr.  Courts  (D)  1. 

(  p)  Stat.  24  Vict.  c.  10,  s.  14. 

(q)  Stats.  20  &  21  Vict.  c.  77, 
sg.  4,  23;  20  &  21  Vict.  c.  85,  s.  G. 

(r)  Stat.  32  &  33  Vict.  c.  71, 
s.  G5. 

(>0  Ante,  p.  14G. 

It)  Stat.  30  &  37  \'ict.  c.  66, 
ss.  3,  4,  IG,  18;  37  &  38  Vict, 
c.  83 ;  38  &  39  Vict.  c.  77. 
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Judicature  thereby  established,  which  consists  of  two 
branches,  the  High  Court  of  Justice  and  the  Court 
of  Appeal;  and  each  of  these  is  a  superior  Court  of 
record.  And  -the  House  of  Lords  remains  a  superior 
Court  of  record  as  before  ;  although  its  appellate  juris- 
diction is  now  governed  by  the  Appellate  Jurisdiction 
Act,  1876  (u).  The  Loudon  Court  of  Bankruptcy  was 
united  with  the  Supreme  Court  of  Judicature  by  the 
Bankruptcy  Act,  1883  (x).  The  Courts  of  the  counties 
Palatine  of  Lancaster  and  Durham  were  superior  Courts 
of  record  (y);  and  of  these,  the  Lancaster  and  Durham 
Courts  of  Chancery  still  exercise  iurisdiotion  (z\     The  Inferior 

.    .     .        ^  /  n  .,  -,1  Courts  of 

interior  Courts  of  record   may  be   said,  generally,  to  record, 
consist   of   the   County   Courts,   and   of  certain  local 
Courts  (a). 

Debts  of  record  do  not,  however,  confer  the  same  Crown  debts, 
advantages  on  all  creditors  equally,  for  there  is  one 
creditor  whose  claims  are  paramount  to  all  others, 
namely,  the  Crown.  In  order  to  enjoy  this  priority, 
the  Crown  debt  is  required  to  be  a  debt  of  record  (h), 
or  a  debt  by  specialty,  that  is,  secured  by  deed(c); 
though  if  the  debt  be  by  simple  contract  without 
such  security,  it  has  preference  over  the  other  simple 
contract  creditors  of  the  debtor  ((i).  As  mentioned 
above  (e),  the  Crow^n  might  formerly  enforce  payment  of 
the  whole  debt  due  to  it,  notwithstanding  the  debtor's 
bankruptcy:  but  under  the  Bankruptcy  Act,  1883 (/), 

(w)  Stat.  39  &  40  Vict.  c.  59,  ment   in   any  ordinary  procecd- 

amended  by  .50  &  .51  Vict.  c.  70.  ings  in  a  Court  of  record  ;  3  Black. 

(x)  Stat.  46  &  47  Vict.  c.  52,  Comm.  258;  Wentworth    Exors. 

8.93.  262,    263,    14th   ed. ;    Manning's 

(y)  Bac.  Abr.  Courts  (D)  1.  Exchequer  Practice,  1,  2nd  ed.  ; 

(z)  Williams,  E.  P.  270,  n.  (p),  Chitty  Prerogative,  265—271. 

20th  ed.  (c)  Wms.  Exors.  ii.   991—993, 

(ft)  Ante,  p.  101.  7th  ed. ;  i.  756,  10th  ed. 

(6)  Debts  found  to  be  due  to  00  Re  Bentinck,   1897,  1    Ch. 

the  Crown    by   the    prerogative  673. 

process  of  an  inquest   of  office  (e)  Ajite,  p.  199. 

are  debts  of  record,   as  well  as  (/)  Stat.  46  &  47  Vict.  c.  52, 

debts  due  to  the  Crown  by  judg-  s.  150. 
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Judgment 
debt. 


A  judgment 
(Ifl)t  carries 
interest. 


debts  due  to  the  Crown  are  payable  on  an  equal  footing 
with  those  of  other  creditors  in  case  of  the  debtor's 
l)ankruptcy  or  of  the  administration  of  his  estate  in 
bankruptcy  after  his  death.  The  claims  of  the  Crown, 
however,  appear  to  remain  paramount  in  the  adminis- 
tration of  the  deceased  debtor's  estate  out  of  Court,  or 
in  the  Chancery  Division  {g),  in  the  winding-up  of  joint 
stock  companies  (/i),  and  in  other  cases  (i).  The  lien 
of  the  Crown  on  the  lands  of  its  debtors  by  record  or 
specialty,  and  also  on  the  lands  of  accountants  to  the 
Crown,  is  mentioned  in  the  author's  Treatise  on  the 
Principles  of  the  Law  of  Eeal  Property  (Z;).  The 
privilege  of  the  Crown  to  enforce  payment  of  its  debt 
by  prerogative  process  against  the  body,  lands  and 
goods  of  its  debtor  is  also  referred  to  in  the  same 
work(A-),  and  has  been  mentioned  in  the  present 
volume  (Z). 

Of  all  debts  which  one  subject  may  owe  to  another, 
that  which  formerly  conferred  the  most  important 
remedy  is  a  judgment  debt,  or  a  debt  which  is  due  by 
the  judgment  of  a  Court  of  record  (??i).  As  such  a  debt 
is  due  by  the  evidence  of  a  Court  of  record,  it  is  of 
course  a  debt  of  record.  Every  judgment  debt  carries 
interest  at  the  rate  of  4:1,  ^:?cr  cent,  jpcr  annum  from 
the  time  of  entering  up  the  judgment  until  the  same 
shall  be  satisfied,  and  such  interest  may  be  levied  under 
a   writ   of  execution    on   such  judgment  (?i).     In   the 


((/)  Ante,  pp.  199,  201. 

(h)  Ante,  p.  202. 

{i)  A.-G.  V.  Leonard,  38  Ch.  D. 
G22. 

(/O  Page  78,  20tli  ed. 

(0  Ante,  p.  98. 

(w)  By  the  common  law,  every 
judgment  fur  the  recovery  of  a 
.suui  of  money  is  a  judgment 
diht,  whether  given  on  accoimt 
of  a  debt  or  damages  arising  by 
contract  or  of  damages  for  a 
wrung:  a«<e,  pp.  15(;.  n.  (/),  193. 
And  wiiou  judgment  is  given  to 


recover  a  debt,  the  original 
liability  is,  as  a  rule,  merged  in 
the  judgment ;  Ex  yarte  Ftwings, 
25  Ch.  D.  338 ;  Weqq  Prosper  v. 
Evam,  1895,  1  Q.  B.  108 ;  Be 
King  and  Bee4('y,  ib.  189 ;  Econo- 
mic, &c..  Society  V.  Upborne,  1902, 
A.  C.  147. 

(ji)  Stat.  1  &  2  Vict.  c.  IKt, 
s.  17;  Taylor  v.  Boe,  1894,  1  Oh. 
413.  See  Rules  of  the  Supreme 
Court,  1883.  Ord.  XLII.  r.  IG, 
and  Appendi.K  H,  Xo.  1. 
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administration   of  a   deceased   debtor's    estate   out    of  Judgment 

^        .■,■•!  j^iii^  ■      1    j^      1  •  1    •       debts  entitled 

Court,  his  judgment  debts  are  required  to  be  paid  m  to  preference 

full  by  his  executors  or  administrators  out  of  his  per-  ^"  admims- 

.  tration  out  of 

sonal  estate  before  any  of  his  debts  by  special  or  simple  Court, 
contract  (o).     By  a  statute  of  the  year  1860,  in  order  to 
secure  this  preference,  the  judgment  was  required  to  be 
registered  or  re-registered  within  five  years  before  the 
death  of  the  testator  or  intestate,  in  the  same  manner  as 
was  required  in  order  to  affect  lands  in  the  hands  of  pur- 
chasers or  mortgagees  (^).     But  these  enactments  were  Registration 
repealed  by  the  Land  Charges  Act,  1900  (q),  as  from  J^Jtg^^^"* 
the   commencement   of    that   Act(r);    since   when    it  longer 
appears  that  judgment  debts  are  again  entitled  to  their  ^^1"^'"'^  • 
common  law  priority  in  administration  out  of  Court, 
although  they  be  not  registered ;  and  that  the  executor 
or  administrator  will  be  taken  to  have  notice  of  them, 
whether  he  be  actually  aware  of  them  or  not(s).     As 
between  themselves,  judgment  debts  are  payable  rate- 
ably,  and  not  in  the  order  of  their  date  (/!).     The  decree 
of  a  Court  of  equity  was  equivalent  to  the  judgment  of 
a  Court  of  law(u).     And  the  privilege  of  priority  of 
payment   extends    to   the  judgments    of  every   Court 
of  record,  whether  superior  or  inferior;  but  the  judg- 
ment of  a  foreign  Court  is  entitled  to  no  precedence 
over  a  simple  contract  debt  (x).     In  bankruptcy,  how-   No  preference 
ever,  and  in  the  administration  in  bankruptcy  of  the   ^g^^g  f^^^^ 
insolvent   estates   of  deceased   debtors   no   priority  is  bankruptcy. 

(o)  Wentworth's  Executors,  265  (js)  See  Ftdler  v.  Redmond,  26 

sq.,  14th  ed. ;  Wms.  Exors.  996,  Beav.  600;  Evans  v.  Williams,  2 

7th  ed. ;  7G2, 10th  ed. ;  Berrington  Dr.  &  Sm.  324  ;  and  cf.  ante,  p. 

V.  Evam,  3  Y.  &  Col.  384;  ante,  200. 

p.  200.  (t)  Wentworth  Exors.  269, 14th 

(p)  Stat.  23  &  24  Vict.  c.  38,  ed. ;  Wms.   Exors.  ii.   1004,  7th 

es.  3,  4.   See  Williams,  R.  P.  264,  ed. ;  1.  7(;6,  10th  ed. ;  BoUond  v. 

265,  20th  ed.     Under  this  Act  an  J"oA?i.>-oji,  2  Sm.  &  Giff.  301,  304. 

unregistered  judgment  debt  had  (m)  Shafto    v.    Fowe,    3    Lev. 

no  priority  over  a  simple  contract  355. 

debt;   Van  Oheltiive  v.  Nerinrlix,  (x)  Duplex   v.    De    Proven,    2 

21  Ch.  D.  189.  Vern.   540.      See   also  Smith   v. 

(g)  Stat.  63  &  64  Vict.  c.  26,  Nicolls,  5  Bing.  N.  C.  208.     As 

s.  5.  to  Scotcli  and  Irish  judgments, 

(r)  1st  July,  1901 ;  s.  6  (2).  see  ante,  p.  101,  n  (m). 
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given  to  creditors  who  have  obtained  judgment  against 
the  debtor,  but,  after  satisfaction  of  the  preferential 
claims,  all  debts  are  paid  rateably  (,y).  And  the  same 
rule  now  obtains  in  the  administration  by  the  Court 
of  the  insolvent  estates  of  deceased  debtors,  and  in  tlie 
winding-up  of  companies  (z). 


liemedies  of 

judgment 

creditors. 


Itnprison- 
meiit  by  writ 
of  capias  ad 
satixfacien- 
dum. 


The  Debtors 
Act,  1869. 


Section  5  of 
the  Debtors 
Act,  1869. 


The  remedies  of  the  creditor  by  judgment  of  any  of 
the  superior  Courts,  against  the  real  estate  of  his  debtor, 
are  mentioned  in  the  author's  Treatise  on  the  Principles 
of  the  Law  of  Eeal  Property  (a).  The  remedies  against 
the  choses  in  possession  of  the  debtor  have  been  referred 
to  in  a  previous  part  of  the  present  work  (6).  The 
remedies  in  respect  of  the  choses  in  action  of  the  debtor 
will  be  hereafter  mentioned.  In  addition  to  these 
remedies,  such  a  judgment  creditor  might  formerly 
have  imprisoned  the  person  of  his  debtor  by  means  of 
the  writ  of  capias  ad  satisfaciendum  {c) ;  but  should 
he  have  done  so,  he  would  have  relinquished  all  right 
and  title  to  the  benefit  of  any  charge  or  security  which 
he  might  have  obtained  by  virtue  of  his  j  udgment  {d). 
But  the  Debtors  Act,  1869,  which  came  into  operation 
on  the  1st  of  January,  1870,  now  provides  that,  with 
the  exceptions  therein  mentioned,  no  person  shall  be 
arrested  or  imprisoned  for  making  default  in  payment 
of  a  sum  of  money  (e).     Power  is,  however,  reserved  by 


(7/)  Ante,  pp.  199.  201. 

(z)  Ante,  pp.  201,  n.  (c),  202. 

(f()  Pp.  262  i>q.,  20th  ed. 

(/j)  Ante,  p.  97  sq. 
'■   (c)  Bac.   Abr.    tit.    Execution 
(C)  8. 

(d)  Biic.  Abr.  tit.  Execution 
(D);  Stat.  1  &  2  Vict.  c.  110, 
8.  16.  IF,  however,  the  debt 
sliould  not  have  exceeded  20/., 
the  debtor  could  not  have  been 


summons  and  examination  before 
a  commissioner  of  bankruptcy  or 
a  judge  of  a  county  court,  who 
would  have  ordered  the  commit- 
ment of  the  debtor  only  in  case  of 
fraud  or  other  ill  behaviour ;  and 
the  imprisonment  would  not  then 
have  operated  as  any  satisfaction 
of  the  debt.  See  stats.  7  &  8  Vict. 
c.  96,  s.  57;  S  &  9  Vict.  c.  127  ; 
9  &  10  Vict.  c.  95,  8S.  99,  103. 


imprisoned   without   a    previous 

(e)  Stat.  32  &  33  A'ict.  c.  62,  s.  4  ;  BucMey  v.  Crawford,  1893,  1 
Q.  B.  105  :  R.  v.  Birmingham  Count ij  Court  Judge,  1902,  2  K.  B.  283. 
The  exceptions  are  :  (1)  Default  in  payment  of  a  penalty,  other  than 
a  penalty  in  respect  of  any  contract.  (2)  Default  in  payment  of  any 
sum  recoverable  summarily  before  a  justice  or  justices  of  the  peace. 
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section  5  of  the  Act,  for  any  Court  to  commit  to  prison 
for  a  term  not  exceeding  six  weeks,  or  nntil  payment  of 
the  sum  due,  any  person  who  makes  default  in  payment 
of  any  debt,  or  instahnent  of  any  debt,  due  from  him  in 
pursuance  of  any  order  or  judgment  of  that  or  any  other 
competent  Court  (/).  But  this  jurisdiction  is  only  to 
be  exercised  where  it  is  proved  to  the  satisfaction  of  rroofof 
the  Court  that  the  person  making  default  either  has  or  °!^'^°eu[ 
has  had  since  the  date  of  the  order  or  judgment  the 
means  to  pay  the  sum  in  respect  of  which  he  has 
made  default,  and  has  refused  or  neglected,  or  refuses 
or  neglects  to  pay  the  same  (g).  In  the  case  of  any 
Court,  other  than  the  superior  Courts  of  law  and 
equity  {h),  this  jurisdiction  is  subject  to  certain  other 
restrictions  («'),  The  Act  provides  that  no  imprison- 
ment under  this  section  shall  operate  as  a  satisfaction 
or  extinguishment  of  any  debt  or  demand  or  cause  of 

(3)  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity,  and 
ordered  by  a  Court  of  Equity  to  pay  any  sum  in  his  possession  or 
under  his  control.  (4)  Default  by  an  attorney  or  solicitor  in  pay- 
ment of  costs  when  ordered  to  pay  costs  for  misconduct  as  such,  or 
in  payment  of  a  sum  of  money  when  ordered  to  pay  the  same  in  his 
character  of  an  oflflcer  of  the  Court  makiug  the  order  ;  see  Re  Hope, 
L.  R.  7  Ch.  523  ;  Be  Strong,  32  Ch.  D.  342.  (5)  Default  in  payment 
for  the  benefit  of  creditors  of  any  portion  of  a  salary  or  other  income 
in  respect  of  the  payment  of  which  any  Court  having  jurisdiction  in 
bankruptcy  is  authorised  to  make  an  order.  (U)  Default  in  payment 
of  sums  in  respect  of  the  payment  of  wliich  orders  are  in  the  Act 
authorised  to  be  made.  But  no  person  is  to  bo  imprisoned  in  any  of 
the  excepted  cases  for  a  longer  period  than  one  year.  Imprisonment 
is  awarded  in  these  cases  as  a  punishment  for  an  offence,  and  not  as 
a  remedy  to  obtain  payment  of  tlie  sum  due  ;  Be  Smith,  Hand^^  v. 
Andrews,  1893,  2  Ch.  1  ;  Be  Edrjcome,  1902,  2  K.  B.  403 ;  Churclis 
Trustee  v.  Hibbard,  1902,  2  Ch.  784.  By  stat.  41  &  42  Vict.  c.  54, 
in  any  case  coming  within  the  exceptions  Nos.  (3)  &  (4),  the  Court 
may  inquire  into  the  case  and  (subject  to  the  provisoes  contained  in 
s.  4  of  tlie  Act  of  1869)  may  grant  or  refuse,  either  absolutely  or  upon 
terms,  any  application  for  a  writ  of  attachment,  or  other  process  or 
order  for  arrest  or  imprisonment,  and  any  application  to  stay  tho 
operation  of  any  such  writ,  process,  or  order,  or  for  discharge  from 
arrest  or  imprisonment  thereunder;  see  Harris  v.  Ingram,  13  Ch.  D. 
3:58 ;  Holroyde  v.  Garnett,  20  Ch.  D.  532. 

(/)  Stat.  32  &  33  Vict.  c.  62.       s.  5 ;  see  Chard  v.  Jervis,  9  Q.  B. 
s.  5  ;  Hermitage  v.  Kilpin,  L.  11.       D.  178. 

9  Ex.  205  ;  Evans  v.    Wills,  1  C.  (/*)  See  a7ite,  pp.  202,  203. 

P.  D.  229.  (0  Sect.  5 ;  see  stat.  46  &  47 

(r/)  Stat.  32  &  33  Vict.  c.  62,       Vict,  c.  52,  ss.  103  (4),  169. 
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Order  for 
payment  by 
instalments. 


Rcceivinpj 
order  in  lieu 
fif  committal. 


action,  or  deprive  any  person  of  any  right  to  take  out 
execution  against  the  lands,  goods  or  chattels,  of  the 
person  imprisoned,  in  the  same  manner  as  if  such 
imprisonment  had  not  taken  place  {k).  Imprisonment 
under  this  section  is  punitive,  and  is  not  an  execution 
of  the  judgment  {l).  For  the  purposes  of  section  5  of 
the  Act,  any  Court  may  direct  any  debt  due  from  any 
person,  in  pursuance  of  any  order  or  judgment  of  that 
or  any  other  competent  Court,  to  Ijo  paid  by  instal- 
ments (??i.).  So  long  as  an  order  for  payment  by 
instalments  remains  in  force,  the  right  to  issue 
execution  on  the  judgment  is  suspended  {n).  The 
jurisdiction  and  powers  of  the  High  Court,  under 
section  5  of  the  Debtors  Act,  1869,  are  now  exercised 
by  the  judge  to  whom  bankruptcy  business  is  for  the 
time  being  assigned  (o).  And  by  the  Bankruptcy  Act, 
1883  (p),  where  under  section  5  of  the  Debtors  Act,  1869, 
application  is  made  by  a  judgment  creditor  to  a  Court 
having  bankruptcy  jurisdiction,  for  the  committal  of  a 
judgment  debtor,  the  Court  may,  if  it  thinks  fit,  decline 
to  commit,  and  in  lieu  thereof,  with  the  consent  of  the 
judgment  creditor,  and  on  payment  by  him  of  the  pre- 
scribed fee,  make  a  receiving  order  against  the  debtor ; 
and  in  such  case  the  judgment  debtor  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  at  the  time 
the  order  is  made.  A  receiving  order  is  the  first  order 
made  in  bankruptcy  proceedings  (q).  Arrest  on  mesne 
process  (r)  is  allowed  by  the  Debtors  Act,  1869,  under 
certain  circumstances,  if  the  debtor   is   about   to  quit 


(fe)  Sect.  5. 

(0  Stonor  V.  Forcle,  13  App. 
('as.  20;  lie  Watmn,  189.%  1 
Q.  B.  21. 

(m)  Stat.  32  &  33  Vict.  c.  62, 
B.  5;  Billon  v.  Cunnituiliam,  L. 
R.  8  Ex.  23 :  7?e  Ive»,  'Ex  parte 
AildingUm,  H!  Q.  B.  D.  G65. 

(n)  Montgomery  v.  De  Bulrms, 
1898.  2  Q.  B.  42(1. 

(o)  Bankruptcy  Rules,  188(^, 
Jsoa.   3,   3.55,   made   under   stat 


4G  &  47  Vict.  c.  52,  s.  103; 
Genese  v.  Lascelles,  13  Q.  B.  D. 
901. 

( 23)  Stat.  46  &  47  Vict.  c.  52, 
8.  103,  8ub.-3.  5;  see  Bankruptcy 
Rules,  1886,  Nos.  355—361;  Ex 
parte  Fryer,  17  Q.  B.  D.  718; 
stat.  53  &  54  Vict.  c.  71,  s.  20; 
lie  a  fhbtor,  1905,  1  K.  B.  374. 

(q)  Stat.  46  &  47  Vict.  c.  52, 
as.  5,  9  ;  ante,  p.  198. 

(r)  Ante,  p.  17,  n.  (c). 
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England  (.s).  Provision  is  also  made  by  the  same  Act 
for  the  punishment  of  fraudulent  debtors  by  imprison- 
ment for  any  time  not  exceeding  two  years  with  or 
without  hard  labour  {t). 

Judgment  may  be  given  against  the  defendant  in  an  judgment 
action  with  his  consent,  as  well  as  in  consequence  of  a   ^^  t-onsent. 
verdict  or  decision  against  him.    This  might  take  place, 
under  the  old  common  law  procedure,  by  his  voluntary 
default  in  omitting  to  plead  any  defence  to  the  action, 
which  was  called  niJiil  (licit,  or  by  his  failing  to  instruct 
his  attorney,  whose  statement  of  that  circumstance  was 
called  noil  sum  informatus,  or  by  a  cognovit  actionem, 
or  more  shortly  cognovit,  by  which  the  defendant  con-    Cognovit. 
fessed  the  action,  and  suffered  judgment  to  be  at  once 
entered  up  against  him  (it).     But  it  is  now,  and  has  for  Judge's  order, 
several  years  been  the  practice  for  the  parties   to   an 
action  to  recover  a  debt,  where    no   defence   is  made, 
to  obtain  by  consent  a  judge's  order,  authorising   the 
plaintiff  to  enter  up  judgment  against  the  defendant, 
or  to  issue  execution  against  him,  either  at  once  and 
unconditionally  (v),  or  more  frequently  at  a  future  time, 
conditionally  on  the  non-payment  of  whatever  amount 
may  be  agreed  on  (x).     Judgments  suffered  by  consent 
have   the   same   effect  as  those  recovered   against  the 
defendant's  will  (y).     Formerly  it  was  a  very  common 
practice  for  a  debtor  to  give  his  creditor  a  vjarrant  of  Warrant  of 
attorney  to  enter  up  judgment  against  him,  by  way  of  "  "^"'^y* 


(s)  Stat.  32  &  33  Vict.  c.  62, 
s.  6;  Hume  v.  Druyff,  L,  R.  8 
Ex.  214 ;  Colverson  v.  Bloomfiehl, 
29  Ch.  D.  341.  See  Rules  of 
the  Supreme  Court,  1883,  Order 
LXIX. 

(0  Stat.  32  &  33  Vict.  c.  62, 
8.  11  sq. ;  see  46  &  47  Vict.  c.  52, 
8.  163 ;  53  &  54  Vict.  c.  71,  8.  26. 

(u)  3  Black.  Comm.  397 : 
Stephen  on  Pleading,  120. 

(^v')  A  judgment  obtained  on  a 

W.P.P. 


judge's  order  for  immediate  judg- 
ment and  execution  is  the  same 
thing  as  a  judgment  by  7tihil 
dicit  or  confession  ;  Bell  v.  Bid- 
good,  8  C.  B.  763;  Andrews  v. 
Biggs,  4  Ex.  827. 

(x)  See  Archbold's  Queen'a 
Bench  Practice,  1294,  1297,  14th 
ed. 

Cy)  Be  South  American,  &c.  Co., 
1895,  1  Ch.  37. 

14 
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security  for  the  debt(;s):  but  since  the  Acts  of  1860  and 
1864,  whereby  judgments  ceased  to  operate  as  a  charge 

(z)  A  warrant  of  attorney  was  an  authority  from  the  iutended 
debtor  to  certain  attorneys  to  appear  for  liim  in  an  aetion  of  debt  at 
suit  of  tlie  intended  creditor,  for  th(^  amount  of  the  intended  judg- 
ment, and  tliereupon  to  confess  the  action  or  suffer  judgment  to  go  by 
default,  and  to  permit  judgment  to  be  forthwith  entered  up  against 
the  intended  debtor  for  the  amount,  besides  costs  of  suit.  It  was 
generally  executed  as  a  security  for  a  smaller  sum  of  money,  usually 
one-half  of  the  amount  of  the  judgment  debt,  and  was  accordingly 
accompanied  by  a  difeazancc,  written  on  the  same  pajier  or  parchment 
as  the  warrant  itself,  otherwise  the  warrant  was  void  ;  Iteg.  Gen.,  Hil. 
1853,  s.  27;  stats.  3  Geo.  IV.  c.  39,  s.  4;  32  &  33  Vict.  c.  62,  s.  26. 
This  defeazance,  as  its  name  imports,  defeated  the  full  operation  of 
the  warrant,  by  declaring  that  it  was  given  only  as  a  security  for  the 
smaller  sum  and  interest,  and  tliat  no  execution  should  issue  on  the 
judgment  to  be  entered  up  in  pursuance  of  the  warrant,  until  default 
should  have  been  made  in  payment  of  such  sum  and  interest  at  the 
time  agreed  on ;  but  that,  in  case  of  default,  execution  might  be  issued. 
The  defeazance  also  formerly  contained  an  agreement  that  it  should 
not  be  necessary  for  the  creditor  to  issue  a  writ  of  sciir  facins,  or  do 
any  other  act  for  reviving  the  judgment  or  keeping  the  same  on  foot, 
although  no  proceedings  should  liav(^  been  taken  thereupon  for  the 
space  of  one  year.  lu  the  absence  of  such  a  provision,  uo  execution 
could  formerly  be  issued  after  the  expiration  of  a  twelvemonth  from 
the  date  of  the  judgment,  without  the  expense  and  trouble  of  a  writ 
of  i^cire  facias,  calling  on  the  debtor  to  show  cause  why  execution 
should  not  be  issued;  stat.  13  Edw.  I.  c  4.").  But  since  the  Common 
Law  Procedure  Act,  1852  (stat.  15  &  16  Vict.  c.  7G,  s.  128,  repealed 
by  46  &  47  Vict.  c.  49,  saving  the  jurisdiction  thereby  established, 
and  reserving  power  to  make  rules  of  court  as  to  the  matters  contained 
therein),  as  between  the  original  parties  to  a  judgment,  execution  may 
issue  at  any  time  within  six  years  from  the  recovery  of  the  judgment, 
without  the  necessity  of  an  application  to  the  Court ;  see  Kules  of  the 
Supreme  Court,  1S83,  Order  XLII.  rr.  22.  2:'>.  A  warrant  of  attorney 
was  also  sometimes  given  for  entering  up  judgment  for  a  sum  of  money 
in  order  to  secure  the  regular  payment  of  au  annuity  ;  in  which  case 
the  defeazance  of  course  expressed  that  no  execution  should  be  issued 
until  default  should  have  been  made  for  so  many  days  in  some  pay- 
ment of  the  annuity,  but  that,  in  case  of  such  default,  execution 
might  be  issued  from  time  to  time;  see  Vnthhert  v.  Dobbin,  1  C.  B. 
278.  A  warrant  of  attorney  was  not  required  to  be  under  seal,  though 
it  generally  was  so ;  Kinnersby  v.  Mwsen,  5  Taunt.  264.  Cnllateral 
securities  were  required  to  be  noticed  in  the  defeazaace ;  Morell  v. 
Dubdst,  3  Taunt.  2:!5.  In  order  to  guaid  against  any  imposition  in 
procuring  debtors  to  execute  warrants  of  attorney  or  ayjnovits  in 
ignorance  of  the  eft'ect  of  such  instruments,  it  is  provided  that  a 
warrant  of  attorney  to  confess  judgment  in  any  personal  action,  or 
(ognorit  iictiiinini,  given  by  any  person,  shall  not  be  of  any  force, 
unless  there  is  present  some  attorney  of  one  of  the  superior  courts  on 
behalf  of  such  person,  expressly  named  by  him  and  attending  at  his 
re(juest,  to  inform  him  of  the  nature  and  etl'ect  of  sueli  warrant  or 
riiijnitv'd,  before  the  same  is  executed  ;  which  attorney  shall  subscribe 
his  name  as  a  witness  to  the  due  execution  thereof,  and  thereby  declare 
hiuiself  to  be  attorney  for  the  person  executing  tlie  same,  and  state 
that  he  subscribes  as  such  attorney ;  and  a  warrant  of  attorney  or 
cognovit  not  executed  in  manner  aforesaid,  should  not  be  rendered  valid 
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upon  the  judgment  debtor's  lands  (a),  this  method  of 
incurring  a  judgment  debt  has  become  almost  obsolete. 
As  creditors  were  formerly  liable  to  be  defrauded  by 
their  debtors  giving  secret  warrants  of  attorney,  cognovits 
or  judge's  orders  to  some  favoured  creditors  to  the 
prejudice  of  others,  provision  has  been  made  by  modern 
statutes  for  the  filing,  formerly  in  the  office  of  the 
Court  of  Queen's  Bench,  but  now  in  the  central  office  of 
the  Supreme  Court,  of  all  warrants  of  attorney,  with 
the  defeazances  (6)  thereto,  and  of  all  cognovits,  and  of 
all  such  judge's  orders  as  before  mentioned,  or  of  copies 
thereof,  within  twenty-one  days  after  their  execution, 
otherwise  the  same  shall  be  deemed  fraudulent  and 
shall  be  void  (c).  And  a  list  of  such  warrants, 
cognovits  and  judge's  orders  {d),  and  also  an  index  of  the 
names  of  the  givers  (e)  is  directed  to  be  kept  open  to 
public  inspection  and  search. 

In  addition  to  judgment  debts,  other  debts  of  record  Recogniz- 
are  recognizances  when  duly  enrolled (/),  and  statutes  statutes, 
merchant,    statutes    staple   and   recognizances    in    the 
nature  of  statutes  staple.     The  three  last  are  now  quite 
obsolete.     A  recognizance  is  an  obligation  entered  into 

by  proof  that  the  person  executing  the  same  did  iu  fact  understand 
the  nature  and  effect  thereof,  or  was  fully  informed  of  the  same. 
Every  acknowledgment  of  satisfaction  of  a  judgment  was  also  required 
to  be  attested  in  a  similar  manner.  See  stat.  32  &  33  Vict.  c.  62, 
ss.  24,  25,  re-enacting  1  &  2  Yict.  c.  110,  ss,  9,  10,  repealed  by  32  & 
33  Vict.  c.  83 ;  Potter  v.  Nicholson,  8  M.  &  W.  294  ;  Ecerard  v. 
Popphton,  5  Q.  B.  181;  Peacock  \.  Pickering,  18  Q.  B.  789;  Reg. 
Gen.,  Hil.  1853,  s.  80.  "Warrants  of  attorney  to  confess  judgment  for 
securing  any  sum  or  sums  of  money  are,  with  some  exceptions,  liable 
to  the  same  duty  (one-eighth  per  cent,  on  the  money  secured)  as  mort- 
gages for  the  like  purposes  :  stat.  54  &  55  Vict.  c.  39,  First  fcscliedule  ; 
Williams,  R.  P.  535,  n.  (y)  20th  ed. 

(a)  Stats.  23  &  24  Vict.  c.  38 ;  twenty-one  days  are  reckoned 
27&28Vict.  c.  112;  see  Williams,  exclusively  of  the  day  of  execu- 
R.  P.  2G5— 268,  20th  ed.  tion  ;     Williums    v.    Burgesg,    12 

Qi)  Ante,  p.  210,  n.  (z).  A.  &  E.  G35. 

((•)   Stats.   3   Geo.    IV.   c.   39,  (</)  Stat.    3    Geo.   IV.    c.   39, 

ss.    1,   3;    32  &  33   Vict.  c.  62,       s.  5. 

BS.   26—28;    42  &  43  Vict.  c.  78,  00  Stats.  6  &   7  Vict.  c.  66; 

s.  5;    Gowan  v.  WriqU,  18  Q.  B.       32  &  33  Viut.  c.  62,  s.  28. 
D.    201 ;     Re    Smith,   Ex    parte  (/)  Gli/nne  v.  Thorpe,  1  B.  & 

Brown,  20  Q.  B.  D.   321.     The       Aid.  153. 
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before  some  Court  of  record  or  magistrate  duly  autho- 
rised, with  condition  to  do  some  particular  act,  as  to 
appear  at  the  assizes,  to  keep  the  peace,  or  to  pay  a 
debt(^).  It  is  payable  out  of  the  personal  estate  of 
the  debtor,  in  the  event  of  his  decease  and  of  the 
administration  of  his  estate  out  of  Court,  next  after 
judgment  debts  {h).  But  in  bankruptcy  and  in  the 
administration  of  the  estate  of  a  deceased  debtor  in 
bankruptcy  or  in  the  Chancery  Division,  both  judgment 
debts  and  recognizances  are  placed  on  a  level  with 
ordinary  debts  (i). 


Arrears  of 
rent. 


Specialty  Next  in  importance  to  debts  of  record  are  specialty 

debts,  or  debts  secured  by  special  contract  contained  in 
a  deed  (j).  These  are  of  two  kinds, — debts  by  specialty 
in  which  the  heirs  of  the  debtors  are  bound,  and  debts 
by  specialty  in  which  the  heirs  are  not  bound.  On 
the  decease  of  tlie  debtor,  both  these  classes  of  specialty 
debts  have  always  stood  on  a  level  so  far  as  regards 
their  payment  out  of  the  personal  estate  of  the  debtor. 
They  formerly  ranked  next  after  debts  of  record,  and 
took  precedence  of  all  debts  by  simple  contract  (k),  with 
the  exception  of  money  owing  for  arrears  of  rent,  to 
which  the  feudal  principles  of  our  law  gave  an  import- 
ance equal  to  that  of  debts  secured  by  deed  (I).  Debts 
Precedence  of  by  specialty  in  which  the  heirs  were  bound  had,  how- 
bmdiu''  the  ever,  precedence  over  those  in  which  the  heirs  were 
^^^^-  not  bound,  in  case  the  real  estate  of  the  debtor  should 

have  been  resorted  to  on  his  decease  (m) ;  unless  he 
should  have  charged  his  real  estates  by  his  will  with  the 
payment  of  his  debts,  in  which  case  all  the  creditors  of 
every  kind  would  have  been  paid  out  of  the  produce  of 

(k)  PiiichoTi'g  case,  9  Eep.  88  b. 

(l)  Weiitwortli's  Executors, 
284,  14th  ed.;  Claugh  v.  French, 
2  Coll.  277. 

(?n)  See  Williams,  R.  P.  273, 
20th  ed. ;  Richardson  v.  JenMm, 
]  Drew.  477,  483. 


Cfif)  2  Black.  Comm.  341. 

(h)  2  Wms.  Exors.  1006,  7th 
ed. ;  767,  10th  ed.  See  ante,  p. 
200. 

(0  Seer(;j/e,  pp.  200,201. 

O)  2  Black  Comm.  465.  See 
ante,  p.  161 
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such  real  estates,  without  any  preference  {n).     But  an  Priority  of 
Act  passed  in  the  year  1869  abolished  the  distinction  ^gbts^'*^ 
as  to  priority  of  payment  which  formerly  existed  between  abolished, 
the  specialty  and  simple  contract   debts   of    deceased 
persons  (o) ;  providing  that  in  the  administration  of  the 
estates  of  persons  dying  after  that  year  all  creditors, 
as  well  specialty  as  simple  contract,  shall  be  treated  as 
standing  in  equal  degree,  and  be  paid  accordingly  out 
of  the   assets   (svhether  legal    or   equitable)   of  such 
deceased  persons;    without  prejudice,  nevertheless,  to 
any  lien,  charge,  or  other  security  which  any  creditor 
may  hold  or  be  entitled  to  for  the  payment  of  his  debt. 
It  has  been  held,  however,  that  an  executor  may  not 
retain  (p)  or  prefer  (</)  a  simple  contract  debt   to   the 
prejudice  of  a  creditor  by  deed.    Here  it  may  be  observed  Judgjments 
that,  in  the  administration  of  a  deceased  debtor's  estate  executors. 
out  of  Court,  creditors  who  have  obtained  judgment 
against  the  executor  or  administrator  in  respect  of  a 
liability  incurred  by  the  testator  or  intestate,  are  entitled 
to  be  paid  in  priority  to  other  creditors  of  equal  degree 
who  have  not  so  recovered  judgment  (?').    Since  the  last- 
mentioned  Act,  it  has  been  decided  that  a  judgment 
against  an  executor  on  a  simple  contract  debt  of  the 
testator's  should  be  satisfied  in  preference  to  his  debts 
incurred  by  special  contract,  but  not  so  secured  by  judg- 
ment {s).    As  between  themselves,  judgments  against  an 
executor  or  administrator  ought  to  be  paid  in  priority 
according  to  the  date  of  the  judgment,  not  rateably(<). 

(n)  Williams,  E.  P.  274— 27G,  —282,  14th  ed. ;  Wms.  Exors.  ii. 

20th  ed.  999,  1021,  1029,  7th  ed. ;    i.  768, 

(o)  Stat.  32  &  33  Vict.  c.  46.  7(54,   780,  10th  ed. ;  Be  Marvin, 

The  public  are  indebted  for  this  190.5,  2  Ch.  490.  Such  judgments 

important  Act  to  the  late  Mr.  J.  were  not  required  to  be  registered 

Hinde  Palmer,  Q.O.  in  order  to  obtain  priority ;  Jen- 

(p)  Be  Jones,  31  Ch.  D.  440  ;  nings    T.    Bi<jhy,    tihi  sup.;    see 

ante,  p.  200.  (mte,  p.  205. 

(g)  Be  Hankey,    1899,    1    Ch.  (s)  Be  Williams,  L.  E.  15  Eq. 

541 ;  ante,  p.  200.  270. 

(*■)  Satnjer  v.  Mercer,  1  T.  E.  (<)  Dollond  v.  Johnson,  2  Spi. 

090;  Jennings  v.  Bighy,  33  Beav.  &  Giff  3''1. 
198 ;  see  Wentwortli,  Exors,  261 
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But  if  tlie  deceased  debtor's  insolvent  estate  bo  adniiuis- 
tered  by  the  court,  eitlior  in  the  Chancery  Division  or  in 
bankruptcy,  judgments  against  his  executor  or  adminis- 
trator will  have  no  priority  over  and  will  be  payable 
rateably  with  his  otlier  debts  (u).  Debts  by  special 
contract  have  not  and  never  have  had  any  priority  over 
simple  contract  debts  in  the  event  of  the  debtor's 
bankruptcy  (v). 

For  the  sake  of  the  advantage  of  priority  which 
might  have  been  gained  on  the  decease  of  the  debtor, 
his  heirs  were  usually  bound  in  every  specialty  debt. 
The  deed  creating  the  debt  may  be  a  deed  of  covenant, 

Covenant.  or  a  hond,  or  a  contract  under  seal.  The  old  form  of 
a  covenant  ran  thus :  "  And  the  said  (debtor)  doth 
hereby  for  himself  and  his  Jieii's,  executors  and  adminis- 
trators, covenant  with  the  said  (creditor),  his  executors 

Bond.  and  administrators,"  to  pay,  &c.     A  bond  was  in  the 

following  form :  "  Know  all  men  by  these  presents,  that 
I  (debtor),  of  (such  a  place),  am  held  and  firmly  bound 
to  (creditor),  of  (such  a  place),  in  the  penal  sum  of 
1,000^.  of  lawful  money  of  Great  Britain,  to  be  paid  to 
the  said  (creditor),  or  to  his  certain  attorney,  executors, 
administrators,  or  assigns,  for  which  payment  to  be  well 
and  truly  made  I  bind  myself,  my  heirs,  executors  and 
administrators,  and  every  of  them,  firmly  by  these 
presents.  Sealed  with  my  seal.  Dated  this  1st  day  of 
January,  1848."  In  both  of  the  above  cases  it  will  be 
observed  that  the  executors  and  administrators  were 
bound  as  well  as  the  heirs.  This,  however,  was  not 
absolutely  necessary ;  and  the  covenant  or  l)ond  would 
formerly  have  been  equally  effectual  if  the  heirs  only 
had  been  named  in  it  (x).     By  the  Conveyancing  Act 

((()  See  ante,  p.   201,  and  u.  Fox,  2  Wms.  Saund.  136.      See 

(c).  ante,  p.   29,    n.   (h),    Williams' 

(f)  2  r.lack.  Comua.  487 ;  ante,  Convej'ancing  Statutes,  234,  498, 

p.  199.  note  (a). 

(x)  Co.  Litt.  209  a ;    Barher  v. 
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of  1881  (,y),  a  covenant,  and  a  contract  under  seal,  and 
a  bond  or  obligation  under  seal  made  after  the  31st 
of  December,  1881,  though  not  expressed  to  bind  the 
heirs,  shall  operate  in  law  to  bind  the  heirs  and  real 
estate,  as  if  heirs  were  expressed ;  unless  a  contrary 
intention  be  declared.  So  that  there  is  now  no  necessity 
for  tlie  express  mention  either  of  the  heirs  or  of  the 
executors  or  administrators  of  the  person  to  bo  bound 
by  any  covenant,  bond,  or  contract  or  obligation  under 
seal ;  and  such  instruments  are  constantly  drawn  without 
naming  them  («). 

A  bond  in  the  form  above  mentioned,  without  any  ''^'ns^c  bond, 
addition  to  it,  is  called  a  single  bond.     Bonds,  however, 
have   usually  a   condition  annexed  to  them,  that,  on 
the   person    bound  (called   the   obligor)    doing    some 
specified  act  (as  paying  money  when  the  bond  is  to 
secure  the  payment  of  money),  the  bond  shall  be  void. 
The  condition  of  an  ordinary  money-bond  is  as  follows  :    Bond  with 
"  The  condition  of  the  above  written  bond  or  obligation   ^°°  '  '°"' 
is  such,  that  if  the  above-bounden  (debtor),  his  heirs, 
executors  or  administrators,  shall   pay  unto  the  said 
{creditor),  his  executors,  administrators  or  assigns,  the 
full  sum  of  500^.  {usually  half  the  amount  named  in  the 
'penalty)  of  lawful  money  of  Great  Britain,  with  interest 
for  the  same  after  the  rate  of  5/.  -per  cent,  -per  annum 

upon  the day  of now  next  ensuing,  without 

any  deduction  or  abatement  whatsoever,  then  the  above- 
written  bond  or  obligation  shall  be  void,  otherwise  the 
same  shall  remain  in  full  force."  Bonds  with  conditions 
of  this  kind  have  been  long  in  use.  In  former  times, 
when  the  condition  was  forfeited,  the  whole  penalty  was 
recoverable  («).  Equity  subsequently  interfered,  and 
prevented  the  creditor  from  enforcing  more  than  the 

iy)  Stat.  44  &  45  Vict.  c.  41,  s.  ing  Statutes,  234,  235,  498,  499, 

59  ;   see  "Williams'  Conveyancing  501,  502,  529. 

Statutes,  234.  (a)  I.itt.  s.  340. 

(z)  See  Williams'  Conveyanc- 
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Creditor  can 
recover  no 
more  than 
the  penalty. 


Except  in 
epeciiil  cir- 
cumstances. 


amount  of  the  damage  which  he  had  actually  sustained. 
The  Courts  of  law  at  length  began  to  follow  the  example 
of  the  Courts  of  equity ;  and  according  to  a  course  of 
proceeding,  of  which  there  are  many  examples  in  the 
history  of  our  law,  the  legislature  more  tardily  adopted 
the  rules  which  had  already  l^een  acted  on  in  the  Courts  ; 
and  by  a  statute  of  the  reign  of  Queen  Anne  it  was 
provided  that,  in  case  of  a  bond  with  a  condition  to  be 
void  upon  payment  of  a  lesser  sum  at  a  day  or  place 
certain,  the  payment  of  the  lesser  sum  with  interest  and 
costs  shall  be  taken  in  full  satisfaction  of  the  bond, 
though  such  payment  be  not  strictly  in  accordance  with 
the  condition  (h).  But  if  the  arrears  of  interest  should 
accumulate  to  such  an  amount  as,  together  with  the 
principal,  to  exceed  the  penalty  of  the  bond,  the  creditor 
can  claim  no  more  than  the  penalty  either  at  law  (c)  or  in 
equity  (d).  If,  however,  there  be  special  circumstances 
in  the  creditor's  favour,  as  if  he  have  a  mortgage  also  for 
the  principal  and  interest  (c),  or  if  the  debtor  has  been 
delaying  him  by  vexatious  proceedings  (/),  equity  will 
then  aid  him  to  the  full  extent  of  his  demand  (g). 


Bond-s  for 
performance 
of  agree- 
ments. 


Bonds  are  frequently  given,  not  only  for  securing  the 
payment  of  money  on  a  given  day,  but  also  with  con- 
ditions to  be  void  on  the  performance  of  many  other 
acts  agreed  to  be  done,  or  on  the  payment  of  money  by 
instalments.  In  such  cases  the  law  anciently  was,  that, 
on  the  breach  of  any  part  of  the  condition,  the  whole 


(6)  Stat.  4  &  5  Anne,  c.  16,  ss 
12,  13.  See  3  Bur.  1373  ;  2  Black 
C'omm.  341  ;  Smith  v.  Bond,  10 
Bing.  125;  38  ]{.  II.  410;  S.  C,  3 
Moo.  &  Scott,  028;  James  v 
Thomas,  5  B.  &  Ad.  40  ;  39  11.  K 
378;  Be  Dixon,  1900,  2  Gh.  .~)GI. 

(c)  Wild  V.  Clarhson,  6  T.  K 
303 ;  3  R.  R.  178. 

(d)  Clfirhp.  V.  Seton,C,  \ea.  ill 
Hughes  v.  Wynne,  I  My.  &  Keen 
20;  Ha'ton  v.  Harris,  1892,  A.  C 
.547,  oO;-). 


(e)  Clarhe  v.  Lord  Ahimidon, 
17  Ves.  106;  11  R.  R.  31. 

(/)  Grant  v.  Grant,  3  Sim. 
430 ;  30  R.  R.  170. 

(;/)  6  Yes.  416.  Bonds  for  se- 
curing the  payment  or  repayment 
of  money,  or  the  transfer  or  re- 
transfer  of  stock,  are  liable  to 
the  same  ad  valorem  duty  as 
mortgages  for  tlie  like  purpose ; 
stat.  54  &  5'^  Vict.  c.  39,  first 
schedule;  Williams,  R.  P.  535, 
n.  (y),  20tii  ed. 
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penalty  became  due :  and  judgment  and  execution  might 

be  had  thereon,  subject  only  to  the  control  of  a  Court 

of  equity  on  application  to  it  for  relief.    But  afterwards  Assignment 

in  such  cases  the  obligee  (or  person  to  whom  the  bond 

was  made)  was  required,  in  bringing  his  action,  to  state 

or  assign  the  breaches  which  had  been  made  by  the 

obligor  (A);  and  although  judgment  was  still  recovered 

for  the  whole  penalty,  execution  of  such  judgment  was 

allowed  to  issue  only  for  the  damages  in  respect  of 

the  breaches  actually  committed;  and   the  judgment 

remained  as  a  further  security  for  the  damages  to  be 

sustained  by  any  future  breach  (i).     So  the  law  still 

remains,   notwithstanding    the   changes   in   procedure 

made   by   the   Judicature  Acts  (k).     Although  bonds 

and  covenants  have  been  deprived  of  all  priority  in 

administration  over  simple  contract  debts,  they  still 

continue  in  use.     And  the  fact  that  a  bond  or  covenant 

may  be  enforced  at  any  time  within  twenty  years,  whilst 

a  simple  contract  debt  cannot  be  enforced  after  six  years, 

is  a  reason  for  their  employment. 

The  last  and  most  numerous,  though  least  important  Simple  con- 
class  of  debts  in  the  eye  of  the  law  is  debts  by  simple  ^"^^^^  ^q^^^- 
contract  (Z),  which  are  all   debts   not  secured  by  the 
evidence  of  a  Court  of  record,  or  by  deed  or  specialty. 
On  the  decease  of  the  debtor,  these  debts  were  formerly 
payable  out  of  his  personal  estate,  by  his  executor  or 
administrator,  subsequently  to  all  debts  of  record  or  by 
specialty,  except  voluntary  bonds,  which  were  payable  Voluntary 
after  all  simple  contract  debts,  but  before  any  of  the 
legacies  [m).     But  now,  as  we  have  seen,  all  simple 

Qi)  See  the  judgment  of  Parke,  C.  9."i0  ;  8.  C,  8  Dow.  &  Ey.  424. 

B.,  in    Grey  v.  Friar,  15  Q.  B.  (k)  Tuther    v.   Caralampi,    21 

891,   910;     mieelhome    v.    Lad-  Q.  B.  D.  414;    see   ante,  pp.  20, 

hrooke,  3  H.  &  N.  291.  146,  147. 

(j)  Stat.  8  &  9  Will.  III.  c.  11.  (/)  Anie,  p.  IGI. 

8.  8;    Hardy  V.  Ber)i,  5    T.    II.  (m)  Lomas  v.  ^Vr2ght,  2  My.  & 

68G  ;     Willowjhhy   v.   Swinton,   (j  Keen,  7(J9 ;     ]Vat><on  v.  I'arker,  ij 

East,   550;    1    Wms.   Saund.  57,  Beav.  288. 
u.  (1);  Ilurst  V.  Jennings,  5  B.  & 
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A'uliinlary 
luMiils  and 
rovcniiuts. 


IJills  aud 
notes. 


Jloncy  at 
a  bank. 


coutract  doljts  arc  payable  ^)ari  |)«.s.s?i  with  dcl)ts  secured 
hy  specialty.  Voluntary  Ijonds  and  covenants  under 
seal  still  continue  in  use,  inasmuch  as  au  agreement 
made  by  deed  is  binding  without  any  consideration  {n), 
and  an  action  at  law  may  consef^uently  be  brought  upon 
a  voluntary  deed  which  would  not  otherwise  lie  upon 
a  mere  voluntary  promise.  In  the  administration  of 
deceased  persons'  estates  out  of  Court,  voluntary  bonds 
and  covenants  are  still  payable  after  other  debts  for 
valuable  consideration  whether  specialty  or  simple  con- 
tract (o).  But  in  bankruptcy  and  in  the  administration 
of  a  deceased  debtor's  estate  in  bankruptcy  or  in  the 
Chancery  Division,  voluntary  bonds  and  covenants 
are  payable  pai^i  passu  with  other  debts  (7?).  Debts 
secured  by  bills  of  exchange  and  promissory  notes  have 
no  preference  over  the  other  simple  contract  debts  of 
the  deceased  {q).  A  particular  kind  of  simple  contract 
debt  deserving  special  mention  is  what  is  commonly 
called  money  or  cash  at  a  banker's.  Money  paid  into 
a  bank  to  a  customer's  account  is  really  lent  to  the 
banker  to  spend,  so  that  the  property  in  the  particular 
coins  paid  in  passes  to  the  banker  (r),  who  merely 
becomes  bound  to  repay  an  equal  amount  (.s).  The 
relation  of  a  banker  to  his  customer  is  therefore  that 
of  a  debtor  to  his  creditor,  with  a  super-added  obligation 
on  the  former  to  honour  his  customer's  cheques,  so  long 
as  the  l>alance  to  the  holder's  credit  is  sufficient  to 
meet  them  {(). 


Besides  the  priorities  attached  to  debts  by  the  common 


Preferential 

statute.  \n\\,    a    preference    in    payment    is  given   to   certain 


C»)  Ante,  pp.  IGl— 1G3. 

(0)  See  ante,  p.  200. 

{p)  Stat.  4G  &  47  Vict.  c.  52, 
ss.  40,  12.1;  Ex  parte  I'oltinger, 
Jie  Steioart,  8  Cli.  D.  021;  Be 
Whitaher,  1901,  1  Ch.  9;  r(n<e,pp. 
19U,  201. 

(^)  Yeoman    v.     Brmhhaw.    'A 


Salk.  104. 

(r)  Ante,  p.  70. 

(.■-•)  Ante,  p.  19:?,  and  n.  (t). 

(t)  I'arker  v.  Marchant,  1  Pb. 
350,  301 ;  Pott  V.  Clegg,  10  31.  & 
W.  321 ;  Foley  v.  UUl,^2  H.  L.  C. 
28,  30,  44,  45;  He  Derbyshire, 
1900,  1  Ch.  135. 
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pai'Licular  debts  by  statute.  Thus,  debts  due  to  a  parish 
from  an  overseer  of  the  poor  for  money  received  by 
virtue  of  his  office  {u),  and  debts  due  to  a  registered 
friendly  society  from  its  officer  for  money  of  the  society 
in  his  possession  (a?) ,  are  required  to  be  jD^id  by  his 
executors  or  administrators  in  preference  to  all  his 
other  debts,  except  debts  due  to  the  Crown  {y).  And 
by  the  Eegimental  Debts  Act,  1893  (;:),  certain  pre- 
ferential charges  (chiefly  for  military  debts)  are  given 
on  the  property  of  a  person  dying  while  subject  to 
military  law.  Again,  in  bankruptcy,  a  paramount 
claim  is  given  by  statute  to  a  registered  friendly 
society  for  debts  from  its  officer  for  money  of  the 
society  in  his  possession  {a) ;  and,  subject  to  this, 
certain  particular  debts  are  required  by  the  Bank- 
ruptcy Acts  to  be  paid  in  full  in  preference  to  all 
others.  These  are,  speaking  generally,  one  year's  rates 
and  taxes,  the  wages  or  salary  of  any  clerk  or  servant 
for  services  rendered  during  the  last  four  months  up  to 
50/.,  and  the  wages  of  any  labourer  or  workman  for 
services  rendered  during  the  last  two  months  up  to 
25/.  (h) ;  and,  as  between  themselves,  they  rank  equally 
for  payment.  And  under  the  Preferential  Payments 
in  Bankruptcy  Act,  1888  (c),  these  same  debts  are 
required  to  be  paid  in  full  in  preference  to  all  others, 
not  only  in  bankruptcy  and  in  the  administration  in 
bankruptcy  of  the  insolvent  estates  of  deceased  persons, 
but  also  in  the  administration  of  such  insolvent  estates 
in  the  Chancery  Division  (d),  and  in  the  winding-up  of 

(m)  Stat.  17  Geo.  II.  c.  38,  s.  ?>.  ss.  40,  125,  amended  by  51  &  52 

(a;)  Stat.  59  &  (30  Vict.  c.  25,  Vict.  c.  G2. 

s.  35,   replacing    several    earlier  (c)  Stat.  51  &  52  Vict.  c.  62. 

statutes ;  see  Re  Miller,  1893,  1  The  Crown  does  not  appear  to 

Q.  B.  327.  be  bound  by  this  statute,  except 

(y)  The  Crown  does  not  appear  as  regards  bankruptcy   and  ad- 

io  be  bound  by  these  statutes;  ministration    iu    bankruptcy    of 

see  a9(<e,  p.  199,  n.  (/c).  deceased  person's  estates;   ante, 

(z)  Stat.  56  Vict.  c.  5,  s.  2.  p.  199,  and  n.  (/.•). 

(a)  See  note  (.x)  above.  {d)  Re  Eeywooil,  1897,   2   Ch. 

(6)  Stut.  46  &  47  Vict.  c.  52,  593. 
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joint  st<jck  companies.  It  is  an  undecided  question 
whether  this  Act  gives  any  priority  to  the  bankruptcy 
preferential  debts  in  the  administration  of  a  dead  man's 
estate  out  of  Court;  and  if  so,  whether  these  debts 
should  be  first  discharged  in  preference  to  the  other 
claims  above  mentioned,  to  which  priority  is  given  by 
statute  (c).  But  it  is  considered  that  these  other  claims 
have  no  preference  in  the  administration  of  a  dead 
man's  insolvent  estate  in  bankruptcy  ;  for  then  the 
bankruptcy  preferential  claims  alone  are  to  be  dis- 
charged in  priority  to  other  debts,  which  rank  equally 
for  payment  (/).  And  subject  to  the  paramount 
claim  of  the  Crown,  the  same  rule  appears  to  obtain 
in  the  administration  of  a  dead  man's  insolvent  estate 
in  the  Chancery  Division  {g). 


Summary  of 
the  law  as  (•> 
the  order  of 
payment 
of  debts. 


It  will  l)e  seen,  then,  that  according  to  the  common 
law  of  England,  there  were  five  principal  kinds  of  debts, 
namely,  crown  debts,  judgment  debts,  specialty  debts 
in  which  the  heirs  were  bound,  specialty  debts  in 
which  the  heirs  were  not  bound,  and  simple  contract 
debts.  Each  of  these  classes  had  a  law  of  its  own, 
and  remedies  of  varying  degrees  of  efficacy.  The 
privileges  attached  to  the  various  kinds  of  debts  were 
to  a  certain  extent  modified  by  statute,  judgments 
having  been  required  to  be  duly  registered  in  order 
to  maintain  their  priority  (A),  and  special  and  simple 
contract  del)ts  having  been  placed  on  an  equality  as 
regards  payment  {i).  But  the  anomaly  long  remained 
that,  whilst  a  man's  debts  were  payalJe  according  to 
the  established  priorities  in  case  he  died  insolvent,  his 
general  creditors  were  at  once  brought  to  an  equality 


(e)  Cousider  the  wording  of 
etat.  .Tl  &  52  Vict.  c.  02,  s.  1  (C). 
and  Re  Heywood,  ubi  .««/>. 

(/ )  See  stat.  40  &  47  Vict.  c. 
52,  ss.  40  (1,  2,  4).  12o  (7), 
amended  by  51  &  ,52  Vict,  c.  02  ; 


lie  WllHim".  W  Ch.  D.  573,  577 
— .')82. 

(;/)  Anle,p\->.  199,  201. 

(/t)  A7iti\  p.  205. 

(/)  Ante,  p.  2VA. 
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if  he  happened  to  be  adjudged  bankrupt.  As  already 
mentioned  (j),  at  the  present  time,  the  bankruptcy 
rules  as  to  the  priority  of  debts  are  alone  applicable 
in  the  administration  of  the  insolvent  estates  of 
deceased  persons  in  bankruptcy ;  and  the  same  rules 
obtain,  subject  to  the  paramount  claims  of  the  Crown, 
in  the  administration  of  such  estates  in  the  Chancery 
Division,  and  in  the  winding-up  of  companies.  But 
in  establishing  this  result  the  law  has  taken  a  par- 
ticularly  crooked  course  (A;).     And  in  consecLuence  of 

(j)  Ante,  pp.  201,  202. 

(k)  It  was  enacted  by  section  10  of  the  Judicature  Act,  1875  (stat. 
">8  &  iVJ  Vict.  c.  77),  that  in  the  administration  by  the  Court  of  the 
iusolveut  estates  of  deceased  persoos,  and  in  the  winding-up  of  com- 
panies, the  same  rules  shall  prevail  and  be  observed  as  to  the  respec- 
tive rights  of  secured  and  unsecured  creditors,  and  as  to  debts  and 
liabilities  provable,  and  as  to  the  valuation  of  annuities,  and  future  and 
contingent  liabilities  respectively,  as  may  bo  in  force  for  the  time  being 
under  the  law  of  bankruptcy.  But  for  a  long  time  the  weight  of  authority 
was  in  favour  of  the  view  that  the  chief  eifect  of  this  enactment  was 
to  do  away  with  the  old  rule  of  administration  established  in  Masonv. 
Bogg,  2  My.  &  Cr.  443,  enabling  a  secured  creditor  to  keep  for  him- 
self the  full  benefit  of  his  security  and  yet  to  prove  a  claim  to  be 
paid  the  whole  amount  of  his  debt  out  of  the  deceased  debtor's  general 
assets;  see  Lee  v.  Ntiltall,  12  Ch.  D.  61,  05,  deciding  that  this  enact- 
ment does  not  deprive  tlie  executor  of  his  right  of  retainer ;  Be  Hopkins, 
18  Ch.  D.  o70.     It  was  accordingly  considered  that  the  Act  did  not 
import  into  the  administration  by  the  Court  of  the  insolvent  estates  of 
deceased  persons  the  rnle  of  bankruptcy  that  debts  are  payable  pari 
passti ;  it  was  decided  that  judgments  against  the  executor  (iSmif/t  v. 
Morgan,  5  C.  P.  D.  387),  and  registered  judgments  against  the  de- 
ceased still  enjoyed  the  same  priority  as  before ;  Re  Maggi,  20  Ch.  D. 
545  ;  Re  M'Myu,  33  Ch.  D.  575  {ante,  pp.  205, 213);  and  it  was  recognised, 
even  by  the  Court  of  Appeal,  after  the  Bankruptcy  Act,  1883,  that  in 
the  judicial  administration  of  a  deceased  debtor's  insolvent  estate  tho 
order  of  payment  of  debts  would  bo  different  according  as  the  admin- 
istration were  ordered   to  be  made  in   the  Chancery  Division  or  in 
bankruptcy;  see  Re    Williams,  30  I'h.  D.  573;  Re  Baker,  44  Ch.  D. 
202 ;  ante,  pp.  200, 201.    After  this,  IheCourt  of  Appeal  decided  that  tlje 
enactment  in  question  imports  into  administration  in  the    Chancery 
Division  a  rule  made  by  the  Married  Woman's  Property  Act,  1882,  s.  3, 
whereby  a  wife's  claim  for  any  money  or  other  estate  lent  or  entrusted, 
by  her  to  her  husband  for  the  purposes  of  any  trade  or  business  carried 
on  by  him  is  postponed,  in  case  of  his  bankruptcy,  to  the  claims  of 
all  his  other  creditors  for  value ;  Re  Leng,  1805, 1  Ch.  052  ;  and  in  that 
case  the  Court  criticised  and  appeared  to  repudiate  the  construction 
adopted  in  Re  Maggi,  without,  however,  overruling  that  decision.     It 
was  next  decided  that,  by  the  combined  operation  of  the  lOtli  section 
of  the  Judicature  Act,  1875,  and  of  the  Preferential  Payments  in 
Bankruptcy  Act,  1888,  the  debts  payable  preferentially  in  bankruptcy 
were  to  have  precedence  in  administration  in  the  Chancery  Division ; 
Ri-  Heywood,  1897,  2  Ch.  593 ;  see  ante,  p.  219.     And  finally,  in  Re 
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the  omission  of  the  legislature  to  provide  for  the  case 
of  the  administration  of  a  dead  man's  insolvent  estate 
out  of  Court,  his  executor  or  administrator  is  still 
bound  strictly  to  observe  the  old  priorities,  on  pain, 
if  he  disregard  them,  of  rendering  himself  personally 
liable  to  satisfy  the  debts  {l).  The  accompanying  table 
shows  the  exact  order  of  the  payment  of  debts  in  bank- 
ruptcy, and  in  the  administration  of  a  deceased  debtor's 
estate  out  of  Court,  in  the  Chancery  Division,  and 
"\Viuiling-up  in  bankruptcy.  In  the  winding-up  of  companies  the 
cuuimnies'^  general  rule  of  payment  of  all  debts  ^;an  jjassu  was 
imposed  by  the  Companies  Act,  1862  {m) ;  whilst  the 
debts  payable  preferentially  in  bankruptcy  were  given 
precedence  by  the  Preferential  Payments  in  Bank- 
ruptcy Act,  1888  {n) ;  but,  as  we  have  seen  (o),  the 
claims  of  the  Crown  appears  to  remain  paramount.  It 
is  surely  time  that  debts  were  made  x^ayable  in  the 
same  order  in  every  case  of  insolvency. 

MhitaTcer,  1901,  1  Ch.  9,  the  Court  of  Appeal  held  that,  by  virtue  of  the 
fiuactment  above  quoted,  iu  admiiiistration  ia  the  Chancery  Division, 
debts  due  by  voluutary  covenant  are  payable  pari  passu  with  debts 
incurred  for  value ;  and  in  that  case  Smith  v.  Monjan  and  Ji'e  Maijgi  were 
distinctly  overruled  ;  sec  ante,  pp.  200,  201,  218.  And  it  has  since  been 
decided  that,  in  administration  in  the  Chancery  Division,  the  payment 
of  interest  on  debts  is  governed  by  the  banlvruptcy  rules,  and  the 
interest  due  on  a  judgment  debt  is  entitled  to  no  priority ;  Re  Wliitaher, 
lUOi,  1  Cli.  299;  and  (in  Ireland)  that  judgments  against  an  executor 
aru  payahle  pari  passu  witli  other  debts;  M'Causlaiid  v.  O'Callaghan, 
1904, 1.  R.  370. 

(I)  Ante,  p.  200;  and  n.  (o).  s.  1,  sub-s.  4.     Secured  creditors, 

(ju)  Stat.  25  &  26  Vict.  c.  89;  upon  the  winding-up  of  a  com- 
Be  Vron  Colliery  Co.,  20  Ch.  D.  pany,  which  is  their  debtor,  are 
4-12,  446;  lie  Thurso  Neio  Gas  now  governed  by  the  same  rules 
Co.,  42  Ch.  D.  486,  491,402;  cf.  as  prevail  in  banliruptcy;  stat. 
Re  Wenborn  &  Co.,  1905.  1  Ch.  38  &  39  Vict.  c.  77,  s.  10. 
413,  416.     As   to  the  restriction  («)  Stat.  51  &  52  Vict.  c.  62, 

placed  upon  a  landlord's  right  to  replacing  and  extending  46  &  47 
distrain  for  rent,  after  the  com-  Vict.  c.  28  ;  st;e  aide,\\]}.  199,220. 
mencement  of  the  winding-up  of  By  stat.  60,  Vict.  c.  19,  the  debts 
a  company,  which  is  his  tenant,  payable  preferentially  in  bank- 
Bee  Re  Traders'  North  Stafford-  ruptcy  are  given  precedence  over 
shire  Carrying  Co.,  L.  R.  19  Va\.  the  claims  of  debenture  holders 
i;0;  Thomas  v.  Pateut  Lioiiite  Co.,  under  any  floating  charge  given 
ITCh.  D.  250;  He  Lancashire  by  the  company;  see  2J0st,  Part 
Cotton  Spinning  Co.,  35  Ch.  D.  II.  ch.  vi.,  at  end. 
656;  stat.  51  &  52  Vict,  c,   62,  (o)  Ante,  p.  202. 


(A.)  In  banki 
insolvent  estates 


eceased  persons'  estates  by  their  executors 


125,  amended  by^^^^ 


te,  pp.  199,  203. 
particular  statutes; 


Note  the 


poLS!  ^:X^  ^a];!^  pref=ai;t'Zl^t^;t  see  No.  .. 


2  (a)  All  parochia|^ggj  200,205. 

the  receiving  orde!2j2  '  ^^         >    "  • 


of 

^comet™s"eS*>"^--^'^---t-toronspecM  or  simple  contraet 

YL*r\\'4£Sft°'V^^!P^°^'^  ""'  simple  contract,  but  subject  to  the 
^  rW  AlTwres  or  si  ^'•^^i^^ors;  ante,  pp.  200,  203,  213,  218. 

ruDt  or  the  deceased  ^'^"  ''T^\^  ""'  ^''""^  ^'^  ^"-^^^  i"  '^"J'  business  on 
'slrcasemaybe  u,'^*^°f  interest  varying  with  the  profits,  or  shall 
as  the  case  mav  oe  i^^^  „,  ^^  ^^^  ^^^  ^^_^^^  ^^  ^^^^    ^^^^^  contracted 

for  piete  work,  in  re)^liTmfT''T-f'v    fm   1  ^xr'  P™^^^=  ^^^*- 

':±XZ^^^^^r^^^^  i^r  the 

Ms  wageJin  aTump    ^^i^- ''  «"'«'  P"  ^^l,  n.  (A-). 

;X-°ionatto\Y?t^^^^  o"f  inelTa??  "'  ^^'^f  '^'^^T'  ^";^  °^^^^ 
case  mav  be  d         .  ^^'  ?  Ti?"^\  ^^^^'^  ^"^  preference  to  all  other 

''Thr/ebts  specified,?-!'  l^^^^.^^-^'^^:^^-   ^"^  '-^  landlord  may 


3  All  ot   e    debts^-  'f   ,^-'  I'  "PP--  that  in  case  of  a  distl-ess 

4  Noth  n^  is  reco"\°^  '',  tenant  « ho  dies  insolvent,  a  question  will 
batinrr  a  cont.i-)^sh^^  a  first  charge  on  the  goods;  see 
or  shall  receive  a  sin                   '  ^ 

contracted  for  by  tli 

tin^iu  money  o^rrao^G  insolvent  estates  of  deceased  persons 

28  &  29  Vict.  c.  86,  a 

5.  The  claim  of  a 
purpose  of  any  trade 
other  creditors  for  ■    , 
ante  p  221   n  (h) ;  ^^^f ^uptcy  rules,  but  subject  to   the  executor's  or 

a'  landlord  may  ^  ^'^.^^  in  preference  to  others  of  equal  degree  (see 
administration  in  ly*^^ '^  pnonty  over  other  simple  contract  creditors; 
the  date  of  the  ordti 

a  landlord  distraia^^  ^^'"^  ^"'cs  as  prevail  in  bankruptcy ;  ante,  p.  221, 
receiving  order  or  oi 
charge  on  the  goodg 
c.  62,  8.  1,  sub-ss.  4, 
lose  the  right  of  re< 
ruptcy  of  the  deceaj 

A  secured  credito 
debtor,  or  any  part 

(1)  rely  on  his  se 

(2)  realise  his  se 

(3)  surrender  hiS 

(4)  set  a  value  ol 
46  &  47  Yict.  c.  52,i 

Under  the  Stannj 
the  stannaries  of  G 
or  company  workin 


AV.P.P. 
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ORBEH   OF   PAYMENT   OF   DEBTS. 


(A.)  In  bankruptoy  and  in  the  administration  in  bankruptcy  of  the 
jnsiilvcut  estates  of  deceased  persons  (see  stat.  4G  &  47  Vict.  c.  52,  ss.  40, 
ri5,  amended  by  51  &  52  Vict.  c.  62). 

1.  DeWa  due  to  a  registered  friendly  Bociety  from  its  officer  for  money  of  the  eociety  in  his 
pofiseaaion;  tinte,  p.  219. 

2.  (a)  All  parochial  or  other  local  rates  due  from  the  bankrupt  or  the  deceased  at  the  date 
oF  the  receiving  oider  or  his  death,  as  the  case  may  be,  and  having  become  duo  and  payable 
within  twelve  montlia  next  before  that  time,  and  all  assesBcd  taxes,  laud  tax,  property  • 
income  tax  assesaed  on  the  bankrupt  or  the  deceased  up  to  the  oth  of  April  next  b  '      "     ' 


(b)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  sei 
rapt  or  the  deceased  during  four  mnntbs  before  the  date  of  the  r 
03  the  case  may  be,  not  exceeding  £50. 

(c)  All  wages  of  any  labourer  or  workman  not  exceeding  £25.  whether  payable  for  time  or 
for  piece  work,  in  respect  of  services  rendered  to  the  bankrupt  or  the  deceased  during  two 
montlia  before  the  date  of  the  receiving  order  or  hia  dtatb,  as  the  case  may  be :  provided  that 
■where  any  liibourer  in  husbandry  has  entered  into  a  contract  for  the  payment  of  a  portion  of 
his  wages  in  a  lump  sum  at  the  end  of  the  year  of  hiring,  he  sball  have  priority  in  respect  of 


3  betw 


s  to  be  paid  i 


The  debts  specified  undtT  (2)  rank  equally  a 
unless  the  property  of  the  bankrupt  or  the  deceased  is  insufQcient  to  meet  them,  : 
tliey  are  to  abate  in  equal  proportiiius  between  themselves.     They  are  also  to  be  discharged 
forthwith,  so  far  as  the  property  is  suflicioDt  to  meet  them. 

3,  All  otlier  flebte  proved  pun'  jmnsu  :  except  that 

i.  Nothing  is  recnveinble  in  respect  of  a  loan  to  a  person  engaged  or  about  to  engage  in  any 
busiacBS  on  a  contract  tlmt  the  lender  ahall  receive  a  rule  of  interest  varying  with  the  profits, 
or  shall  receive  a  alinrr'  •>{  the  pmtits  nf  the  businesg,  or  in  respect  of  the  share  of  the  profits 

contracted  for  by  ti  '■  -' '!-  r  '  t  i^:--  •-' l"i!!  "f  a  businesM  in  coufiidciation  of  a  share  of  the 

profits,  until  the  rl  .  !   i'     .  n  ,       .    !'   r-  ^f  the  borrower  or  buyer  for  valuable  considera- 

\  I  -litd;  Stat  53  &  54  Vict.  c.  3i),  e.  3,  replacing 


28  &  29  Vict.  c.  m;  , 

5.  The  claim  "I   '  ^'^  i 

purpose  of  any  trtiile  or  1  u- 

other  creiliiors  Ibr  valuiiM' 

ttnk,p.'A2\,n.  ll.):  po-^U  I'' 

A  hmdlnrd   may  "iily  -h-. 


churgi-  xii  tl]i  t'"' 
C.62,  B.  1,  Bub-se 
lose  the  right  of  : 
ruptcy  of  the  deei 


(2)1 


(3) 

(4)  setavalm-ou  i...,  m.>.iu,l,.  ., 
4G  &  47  Vict.  c.  5-^  s.  Itjs.  ami  aion 

Under  the  StannaricB  Act.  IS^7 
the  &tnnnaries  of  Cornnall  imd  Devon  ( 
or  company  working  the  mines  for  tliret 


k-d  ;  Stat.  45  &  46  Vict.  . 


"r  -iy  hi 'itl-' rent  due  prior  to 

1    tiiay  be;  and  if 

!  '  ri    tlie  date  of  the 

u  .  ,        v> ,  will  be  ft  first 

.  -    l-...(i,.  :. .!.■.!  i.ySl  &  52  Vict. 

-iMilnr  or  ndminiBtrofor  does  not 

3  for  the  adiiiiiiistratiou  in  bank- 


i\u  fur  his  whole  debt,  i 

•1  receive  dividemle  on  the  balance  of  hie  debt.     See  atat. 

i]  schedule,  rules  9—17;  He  M-MuriU>,  1902,  2  Ch.  (;«4. 

ployed  in  mines  in 


&51\i 
■e  given  a  first  charge  on  certain  a 
mouths'  wages  for  each  person. 


simple  contract 


(B.)  In  the  administration  of  deceased  pei-sons'  estates  by  their  executors 
or  administrators  out  of  Court. 

1.  Crown  debts  by  record  or  speoialty:  ante.  pp.  199,  203 

2.  Debts  to  which  priority  is  given  by  particular  statutes ; 
doubt  above  mentioned  as  to  the  debts  payable  preferentially  i 
opposite;  ante,  p.  220. 

3.  Judgments  obtained  against  the  deceased ;  ante,  pp.  200,  205. 

4.  Recognizancea  and  atatutea :  ofife,  p.  211. 

5.  .Indgmenta  recovered  against  the  executor  or  administrator  or 
liabilities;  ante,  p.  2lfi. 

G.  Other  debts  incurred  for  value,  whether  by  special  or  simple  contract,  but  subject  to  the 
Crown  B  priority  over  other  simple  contract  creditors;  ante,  pp.  200,  203,  2i;t,  218. 

Debts  in  respect  of  any  loan  to  a  person  engaged  or  about  to  engage  in  any  brisinesa  on 

ft  rate  of  interest  varying  with  the  prolits,  or  ahall 

"'         "i  respect  of  the  share  of  the  proflta  oontnicted 

,,.„-.,...  ^       ...        "       ,     .       ^^  ^  ^--v  -  consideration  of  a  share  of  the  profits :  Stat. 

54  &  ;)4  \ict.  c.  39,  s.  3,  replacing  28  &  29  Vict.  c.  86,  s.  5 ;  post.  Part  III.  ch.  II. 

8.  A  wife's  claim  for  money  or  other  estflle,  lent  or  entiusted  by  her  to  her  husband  for  the 
purpose  of  any  trade  or  business  carried  on  by  him  ;  ante,  p.  221,  n.  (k) 

9.  Voluntary  bonda  ami  covenants  ;  ante,  p.  217. 

An  executor  or  administrator  may  prefer  one  creditor  to  another  of  equal  degree.  an<l  may 
retain  a  debt  due  to  himself  from  tho  dec.aaed  dut  «{  le[jal  assets  in  preference  to  all  other 
debts  of  tho  samedegree;  nnffl,  pp.  20().-Ji:i    ,.-(.  I'urt  III  Cha.  III..IV.  And  a  landlord  may 


t  that  the  lender  sliall  ] 
receive  a  share  of  the  jirofltsof  the  busi 
fur  by  a  seller  of  the  goodwill  of  a  business  i 


distrain  for 

distress,  if  the  tenancy 

Vict.  c.  r.l,  8.  41),  iuid 

27,8.4-2:  M    n  r-, 

levied  \\  n.    :i   ' '. 
Stat.  51  .\     -  \  .  :       ■ 


to  hira  from  the 


year  from  the  making  of  the 
wiimnirie  .\lm.  -lUn,  ,i    n,,i.linga  (Kngland)  Act,  1883  (46  &  47 

ara  from  the  lim.   ,,f  th,-  .ii>tres3  in  other  cast  s;  3  &  4  Will,  IV.  c. 

E4al€,  38  Ch.  D.  4UtS.  Hut  it  appears  that  in  case  of  a  distreaa 
before  tho  death  of  n  tenant,  who  dies  insolvent,  a  question  will 

111  debts  (No.  3,  above)  should  he  a  first  oluirgo  on  thu  goods;  see 
U,  G) :  lie  iletjwood,  ante,  p.  200. 


(C)  In  tlie  administratit 
iu  tlie  Chancery  Division. 


of  tho  insolvent  estates  of  deceased  persons 


1.  Crown  debts  by  rbcord  or  specialty. 

2.  The  other  debts  according  to  tho  bankruptcy  rulea,  but  subject  to  the  csecutor'a  or 
debt  in  preference  to  olhere  of  equal  degree  (aee 

r  simple  contract  creditors: 


utB,  pp.  201,  203,  204. 
Secured  creditors  an 


i  governed  bj  the  same  rules  oa  prevaQ  in  baDkrufitoy ;  ante,  p.  221, 


i'.P.P. 
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The  next  subject  which  claims  our  attention  is  that  Interest  on 
of  interest  upon  debts.  The  absurd  prejudice  which 
anciently  caused  interest,  under  the  name  of  usury,  to 
be  considered  unlawful,  retained  some  hold  upon  our 
law  lon<];  after  the  taking?  of  interest  was  rendered  lawful 
by  Act  of  Parliament  (};).  In  ordinary  cases  a  debtor 
was  allowed  to  withhold  payment  of  his  debt,  without 
being  obliged  to  give  to  his  creditor  the  poor  recom- 
pense of  interest  on  the  money  he  was  making  use  of 
for  his  own  benefit.  For  it  was  a  general  rule  of  law, 
that  interest  was  not  payable  on  any  debts,  whether  by 
specialty  or  simple  contract,  unless  expressly  agreed  on, 
or  unless  a  promise  could  be  implied  from  the  usage  of 
trade  or  other  circumstances,  or  unless  the  debt  were 
secured  by  a  bill  of  exchange  or  promissory  note,  which, 
being  mercantile  securities,  always  carried  interest  {q). 
But  in  equity  interest  was  more  frequently  allowed  {r). 
And  now,  by  an  Act  of  1833  (s),  interest  is  recoverable 
on  all  debts  ^paycible  hy  virtue  of  any  written  instru- 
ment at  a  certain  time,  from  the  time  when  such  debts 
were  payable,  or  if  payable  otherwise,  then  from  the 
time  when  demand  of  payment  shall  have  been  made  in 
writing,  so  as  such  demand  give  notice  to  the  debtor 
that  interest  will  be  claimed  from  the  date  of  such 
demand  until  the  time  of  payment.  But  where 
these  conditions  are  not  fulfilled,  tlie  old  rule  still 
prevails  (t). 

(p)  Stat.   37  Hen.  VIII.  c.  9.  ss.  28,  29 ;  Hyde  v.  Price,  8  Sim. 

See  ante,  pp.  38,  175.  578  ;    Geake   v.   Eoss,   23  W.  R. 

(q)  Higqins  v.  Sargent,  2  B.  &  (558 ;  Duncomhe  v.  Brighton  Club 

C.  348;    2G  R.  R.  379;  K  C,  3  Company,  L.  R.  10  Q.  B.  371. 

Dow.  &  R.  G13 ;  Foster  v.  Weston,  (t)   Ward  v.  Eyre,  15   Cb.   D. 

G  Bing.  701) ;    Page  v.  Newman,  130 ;  Re  Gorman,  17  Ch.  D.  771  ; 

9  B.  &  C.  378 ;    33  R.  R.  201 ;  London,  Chatham  and  Dover  By. 

London,  Chatham  and  Dover  By.  Co.    v.    South    Eaati'm    By.    Co., 

Co.    V.    South    Eastern   By.    Co.,  1S93,     A.    C.    -129;      Be    Lloyd 

18;»3,  A.  C.  429.  Edwards,  01  L.  J.  N.  S.  Ch.  22 ; 

(j-)  See  Lowndes  v.  Col linx,  17  Tautz  v.  Archdale,  11  Times  L. 

Ves.  27  ;  2  Fonb.  Eq.  429 ;  C.  P.  R.   452  ;   cf.   Be  Anglesey,   1901, 

Cooper,  420  sq.  2  Ch.  548. 

(s)  Stat.  3  &  4  Will.  IV.  c.  42, 
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Sureties, 


Surety 
entitled  to 
creditor'a 
Becurities.  ' 
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The  payment  of  a  debt  is  sometimes  secured  by  a 
HiLretij,  who  makes  himself  liable,  together  with  the 
principal  debtor  for  the  payment.  If  the  surety  should 
pay  the  debt,  he  will  become  the  creditor  of  the  prin- 
cipal debtor  for  the  amount ;  but  although  the  debt  paid 
should  have  been  secured  to  the  original  creditor  by  the 
bond  under  seal  of  the  debtor  and  his  surety,  the  surety 
having  paid  the  debt,  would  formerly  have  become  the 
simple  contract  creditor  only  of  the  principal  debtor; 
unless  he  should  have  taken  the  precaution  to  pro- 
cure from  such  debtor  a  counter-bond  for  his  own 
indemnity  (w).  The  surety,  however,  would  have  been 
entitled  to  the  benefit  of  all  collateral  securities  which 
the  creditor,  whom  he  had  repaid,  held  for  the  debt  {v) ; 
but  he  was  not  to  be  entitled  to  the  original  bond 
executed  by  the  debtor,  because  that  was  at  an  end 
by  the  very  fact  of  the  payment  {w).  In  the  words  of 
Lord  Brougham  (ic),  the  Court  admitted  the  surety's 
right,  as  against  the  principal  debtor,  to  stand  in  the 
shoes  of  the  creditor,  but  said  there  were  no  shoes  for 
him  to  stand  in.  But  by  an  enactment  of  the  last 
reign  every  surety  who  pays  a  debt  is  now  entitled  to 
have  assigned  to  him  every  judgment,  specialty  or  other 
security  Avhich  shall  be  held  l)y  the  creditor  in  respect  of 
such  debt,  whether  such  judgment,  specialty  or  other 
security  shall  or  shall  not  be  deemed  at  law  to  have 
been  satisfied  by  tlie  payment  of  the  debt ;  and  such 
person  shall  Ije  entitled  to  stand  in  the  place  of  the 
creditor  and  to  use  all  the  remedies,  and,  if  need  be 
and  upon  a  proper  indemnity,  the  name  of  the  creditor, 
in  any  action  to  obtain  from  the  principal  debtor  indem- 
nification for  his  loss ;    and  the  payment  made  by  the 


C«)  Copiti  V.  Middlcton,  Turn. 
&  Russ.  224. 

(r)  Forbes  v.  JacJcson,  19  Ch. 
D.  615. 

(lo)  Turn.  &  Russ.  231 ;  Dow 
biggen  v.  Bourne,  2  You.  &  Coll. 


■112 ;  Jones  v.  Daviils,  i  Russ. 
277 ;  Caulfield  v.  Maguire,  2 
Jones  &  Lat.  IGl,  168. 

(x)  Hodgson  v.  Shaic,  3  IMy.  & 
Keen,  183,  194. 
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Surety  shall  not  be  pleadable  in  bar  of  any  action  or 
other  proceeding  by  him.  (ij).  If  there  should  have  Co-sureties. 
been  more  than  one  surety,  any  one  surety,  paying  or 
having  judgment  entered  up  against  him  for  the  whole 
debt,  is  entitled,  according  to  general  principles  of 
justice,  to  contribution  from  his  co-sureties  in  equal 
shares,  or  if  they  should  have  been  sureties  for  unequal 
amounts,  then  in  proportion  to  the  respective  amounts 
to  which  they  have  made  themselves  liable  (z).  And 
the  remedies  given  by  the  Act  above  mentioned  are 
extended  to  co-sureties  ;  provided  that  no  co-surety  shall 
be  entitled  to  recover  from  any  other  co-surety,  by  the 
means  aforesaid,  more  than  the  just  proportion  to  which, 
as  between  those  parties  themselves,  such  last-mentioned 
persons  shall  be  justly  liable  (a).  If  any  surety  obtain 
a  security  against  his  liability  from  the  principal  debtor, 
and  call  for  contribution  from  his  co-sureties,  he  must 
bring  his  security  into  hotch-pot  for  the  benefit  of  all  (b) ; 
so  that  a  security  obtained  by  one  co-surety  enures  for 
the  benefit  of  all  the  co-sureties  until  it  be  exhausted, 
or  they  be  recouped  all  they  have  paid  (c).  If  any 
surety  has  become  insolvent,  the  others  must  con- 
tribute rateably  to  the  payment  of  the  whole  deljt  (d). 
But  if  the  surety  has  paid  no  more  than  his  own 
proportion  of  the  debt,  he  cannot  obtain  contribution 
from   any   of  the   others  (<■) ;    although   he   may   take 

iy)  Stat.  19  &  20  Vict.  c.  97,  s.  5 ;  hxrne,  14  Ves.  IGO  ;  0  R.  R.  2(14  ; 

Loc.hhart  v.  Reilly,  1  Do  G.  &  J.  Coope  v.  Tivyman,  T.  &  R.  42(J ; 

4(54  ;  Forbes'  v.  Jnchmi,  19  Ch.  D.  24    R.    R.    89  ;      FeivlJehury    v. 

(il5  ;  Re  M'Myn,  33  (,,'h.  D.  575  ;  Walher,    4    Y.    &    ('.    424 ;     Re 

Re  Lord  Churchill,  39  Ch.  D.  174.  Denton  »  EMate,  1904,  2  Oh.  17S. 

(z)  Bering    v.    Earl    of    Win-  (a)  Stat.  19  &  20  Vict.  c.  97, 

chehea,  2  Bos.  &  Pul.  270,  272,  s.  5\  Re  M'Myn,  33  Ch.  D.  575; 

273  ;  1  R.  R.  41 ;  Brown  v.  Lee,  Re  Parker,  1894,  3  Ch.  400. 

6  B.  &  C.  089;  S.  C,  9  D.  &  R.  (h)  Steel  v.  Dixon,  17Ch.  D.825. 

701  ;       Wolmer>'hausen    v.     Giil-  (c)  Re   ArcedecJcne,  24   Cii.  D. 

Hch;  1893,  2  Ch.  514;  Ellexmere  709;     Berridge    v.   Berridge,   44 

Brewery    Co.   v.    Cooper,   189(3,  1  Ch.  D.  1(J8. 

Q.  B.  75.     But  contribution  will  (cZ)  Peter  v.  Rich,  1  Cha.  Rep. 

not  be  allowed  if  the  parties  are  34;      Eitchman     v.    Steioart,    3 

not    in   fact   co-sureties   for   the  Drewry,  271. 

same  debt ;  Craijthornf  v.  Sioin-  (e)  Ex    p^rie    Gifford.    (i   Yes. 


W.P.P.  1 
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proceedings  against  his  co-sureties  to  be  indemnified 
against  any  further  payment  he  may  be  called  upon 
Discharge  of  to  make(/).  A  surety,  lio we ver,  may  be  discharged 
from  his  liability  by  the  conduct  of  the  creditor.  As 
surety  he  has  made  himself  liable  only  for  the  payment 
of  a  particular  debt  at  a  given  time,  or  under  certain 
given  circumstances.  If  therefore  the  creditor,  by  any 
subsequent  an-angement  with  the  principal  debtor,  pre- 
clude himself  from  demanding  payment  of  his  debt  at 
the  time  or  under  the  circumstances  originally  agreed 
on,  the  surety  will  be  at  once  discharged  from  all 
liability  (^) ;  and  any  property  which  the  surety  may 
have  mortgaged  or  pledged,  as  security  for  the  debt, 
will  be  released  from  the  charge  so  created  (li).  Thus, 
if  the  creditor  bind  himself  to  give  further  time  for 
payment  to  the  principal  debtor  (i),  or  compound  with 
him,  without  expressly  reserving  his  remedy  against 
the  surety  {k),  the  surety  will  be  discharged.  But  the 
acceptance  by  the  creditor  from  the  principal  debtor 
of  a  new  and  independent  security  for  the  debt  will 
not  discharge  the  surety  (/).  Neither  will  the  surety 
be  discharged  by  the  mere    neglect    of   the    creditor 

807  ;  6  R.  E.  53  ;  Bavie>>  v.  Bum-  Banes  v.  Stainhanl;  6  De  G.,  M. 

phreys,  G  M.  &  W.  15:5,  KJS,  ICl) ;  &  G.  079  ;  Bailey  v.  Edicanh,  4 

Ex  -parte  Snoivdon,  17  Ch.  IJ.  44.  B.  &  S.  l^^\  ;  Oriental  Financial 

(/)   Wolmersliaitxen  v.  Gullich,  Corporation   v.    Orerend,    Gurneii 

18y:i,  2  Cb.  514,  526-529.  &  Co.,  L.  R.  7  Ch.  142;  7  H.  L. 

(g)  Calvert    v.     London    Dock  MS  ;  Bolton  v.  J] ucJcenham,  1891, 

Company,  2  Keen,  C:^8 ;  Be(dh  v.  1  Q.  B.  278. 

Key,  1  Y.  &  J.  434;  Melwhon  (k)  Ex  parte  Cifford,  G  Yes. 
V.  Mevill,  4  A.  &  E.  G75,  G83 ;  807 ;  (J  R.  R.  53  ;  Ez  parte  Car- 
Blake  V.  White,  1  Y.  &  C.  420;  stairs,  Buck.  5G0;  Mallhy  v. 
Bowser  v.  Cox,  4  Beav.  879 ;  G  Carstairs,  7  B.  &  ( '.  737 ;  S.  C,  1 
Beav.  110;  and  see  Squire  v.  Man.  &Ry.  549 ;  77/omosoH  v.  Z-oc/;, 
WMtton,  1  H.  L.  C.  333 ;  PMl-  3  C.  B.  540 :  Oicen  v.  Homan,  4 
Ups  V.  Foxall,  L.  R.  7  Q.  B.  GG6  ;  H.  L.  C.  997 ;  Close  v.  Clos,,  4  De 
Ward  V.  National  Bunk  of  New  Gex.,M.&(l.  176;  Wehhv.  Hetcitf, 
Zealand,  8  App.  Gas.  755.  3  K.  &  J.  438;  Boaler  v.  Mayor, 

(/t)  Bolton  V.  Salmon,  1891,  2  19  C.  B.  X.  S.  76.     See  Green  v. 

Ch.  48.  Wynn,  L.  R.  4  Ch.  204;  Bateson 

(0  Samuel  v.  Hoioarth,  3  Mer,  v.  Gosling,  L.  R.  7  C.  P  7 

272;     17    R.    R.    81;     Eyre    v.  (I)  Bell  v.   Banks,  3   Man.    & 

Bartrop,  3  Madd.  221;  18  R.  R.  Gr.  258. 
21G;    Moss   v.   Ball,   5  Ex.  4G ; 
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to  enforce  payment  of  the  debt  from  the  principal 
debtor  at  the  time  of  its  becoming  due(w);  nor  by 
the  creditor's  express  agreement  to  give  time  to  the 
principal  debtor,  if  such  agreement  fail  in  any  of  the 
requisites  of  a  binding  contract  (n).  The  bankruptcy 
of  the  principal  debtor  does  not  discharge  the  surety  (o). 
The  law  is  so  jealous  of  the  privileges  of  a  surety  that 
it  is  even  held  that  if  one  lend  money  to  two  others, 
contracting  with  them  as  principal  debtors,  and  after- 
wards receive  notice  that  one  debtor  is  in  fact  a  surety 
for  the  other,  the  surety  will  be  discharged  if  the 
creditor  vary  his  contract  with  the  principal  debtor 
without  reserving  his  remedy  against  the  surety  (  p ). 

The  subject  of  the  alienation  of  debts  has  been  Alienation 
already  considered,  and  we  have  seen  that,  according  to 
the  modern  common  law,  debts  were,  as  a  rule,  assign- 
able only  by  a  power  of  attorney  enabling  the  assignee 
to  sue  in  the  original  creditor's  name;  although  in 
equity  debts  were  directly  assignable  (q).  The  only 
debts  directly  assignable  by  subjects  at  common  law 
were  those  due  upon  bills  of  exchange,  of  which  the 
holders  were  enabled  to  sue  in  their  own  names  by 
mercantile  custom  incorporated  into  English  law  (r). 
The  same  incident  of  negotiability  was  annexed  to 
promissory  notes  by  a  statute  of  Anne  (s) ;  and  certain 
particular  choses  in  actions  were  made  directly  assign- 
alile  by  statute  (t).  But  since  the  Judicature  Acts 
came  into  operation  on  the  1st  of  November,  1875, 
all  debts  and  other  legal  choses  in  action  have  been 
directly  assignable  at  law  by  writing  under  the  hand 

(m)  Fyre   v.    Everett,   2   Kuss.  (p)  Oriental  Financial  Corpora- 

381  ;  Peel  V.  Tatlock,  1  B.&  P.  419.  tion  v.  Overend,  Gurney  &  Co.,  L. 

(h)  Philpot  V.  Briant,  4  Bing.  R.  7  Ch.  14'2  ;  7  H.  L.  848  ;  House 

17;    29    K.  R.  710;    Tucker  v.  v.  BraiJford  Bank,  18'Ji,  A.  C.  58G. 


tit 


Luing,  2  Kay  &  .John.  745.  (g)  Ante,  pp.  33,  34 

(0)  Browne   v.    Carr,   7    Bing.  ())  Ante,  pp.  32, 183,  IS.'S. 

508;    Stat.  4G  &  47  Vict.  c.  52,  (.-0  Ante,  pp.  33,  183,  185, 

s.  30,  sub-s.  4  ;  cf.  Re  Moss,  1905,  (<>  Ante,  p.  37,  and  n.  (f). 
2  K.  B.  307. 

15—2 
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of  the  assignor  (not  purporting  to  be  liy  way  of  charge 
only),  accompanied  by  express  notice  in  writing  of  the 
assignment  to  the  debtor  or  other  person  liable  (u). 
The  previous  necessity  for  notice  to  the  debtor  of  the 
assignment  of  a  debt  has  been  already  explained  (x). 


Involuntary 
alienation 
of  debts. 


Attacliment 
of  debts. 


Garnishee 
order. 


Debts,  being  considered  as  mere  rights  of  action, 
could  not  formerly  be  taken  in  execution  on  a  judg- 
ment obtained  against  the  creditor.  But  when  they 
are  secured  l)y  some  cheque,  bill,  note,  bond,  specialty 
or  other  security  (y),  the  Judgments  Act,  1838  (z),  pro- 
vides that  under  the  writ  of  fieri  facias  (a)  the  sheriff 
may  seize  not  only  money  and  bank  notes,  but  also  the 
securities  above  mentioned,  and  may  sue  upon  them  in 
his  own  name  upon  the  arrival  of  the  time  of  payment ; 
but  the  sheriff  is  not  bound  to  sue,  unless  indemnified 
in  the  manner  prescribed  by  the  Act  from  the  costs 
of  the  action.  And  now,  under  provisions  of  the 
Common  Law  Procedure  Acts,  1854  and  1860  (b),  since 
embodied  in  the  Eules  of  the  Supreme  Court,  1883  (c), 
the  Court  has  jurisdiction  to  order  that  all  debts  owing 
or  accruing  (d)  to  a  judgment  debtor  may  be  attached  to 
answer  the  judgment  (c).  Such  an  order  is  commonly 
called  a  garnishee  order ;  and  it  may  be  made  on  the 
application  of  any  person,  who  has  obtained  a  judgment 
or  order  for  the  recovery  or  payment  of  money  (/),  or 


()/)  Aide,  pp.  37,  38. 

(.t;)  Ante,  p.  35. 

(y)  Harrison  v.  I'aynier,  G 
M.  &  W.  387;  Wood  v.  Wood, 
4  Q.  B.  397. 

(z)  Stat.  1  &  2  Vict.  c.  110. 
8.  12. 

(n)  See  ante,  p.  W. 

Q})  Stats.  17  &  18  Vict.  c.  12."), 
89.  GO,  Gl  ;  23  &  24  Viot.  c.  12G, 
88.  28 — 31.  Tiiese  enactments 
were  repealed  by  stat.  4G  &  47 
Vict.  c.  49,  saving  tlie  jurisdic- 
tion thereby  established,  and  re- 
serving the  power  of  makincc  rules 
of  Court  as  to  the  matters  therein 


contained. 

{(■)  Orders  XLTI.  r.  32,XLV. 

00  See  Wthh  V.  Stanton,  11 
Q.  B.  D.  i)l8;  Edmunds  v. 
Edmunds,  1904,  P.  3G2. 

(e)  The  making  of  such  an 
order  is  in  tlie  judicial  discretion 
of  tlie  Court ;  Martin  v.  Nadel, 
190G,  2  K.  B.  26. 

(/)  Such  a  person  may  obtain 
an  order  that  liis  judgment  debtor 
may  lie  orally  examined  as  to 
whether  any  and  what  debts  are 
owinir  til  him  ;  Order  XLII.  r.  32 ; 
8(0  RepidAic  of  Costa  Mica  v. 
Stroushrih  16  C'h.  D.  8. 
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the  assignee  of  such  judgment  or  order  (//),  showing 
that  any  other  person  (7i)  is  indebted  to  the  judgment 
debtor  and  is  within  the  jurisdiction.  Such  otlier 
person  is  called  the  garnishee ;  and  he  may  be  ordered 
to  appear  to  show  cause  why  he  should  not  pay  to  the 
judgment  creditor  the  debt  due  from  him,  or  enough  to 
satisfy  the  judgment  (^).  Service  of  a  garnishee  order,  or 
notice  thereof  tq  the  garnishee  in  such  manner  as  the 
Court  or  a  Judge  shall  direct,  binds  the  debts  in  his 
hands  (A;).  Provision  is  made  for  issuing  execution 
against  the  garnishee,  without  any  previous  writ  or 
process,  if  he  do  not  forthwith  pay  into  Court  the 
amount  of  his  debt,  or  of  the  judgment,  and  do  not 
dispute  the  debt,  or  do  not  appear  upon  summons  {l) ; 
also  for  trial  of  the  question  of  the  garnishee's  liability, 
if  he  dispute  it  (iii) ;  and  for  the  case  of  any  claim  to  or 
to  any  lien  or  charge  upon  the  debt  being  made  by  any 
other  person  (n).  Payment  made  by  or  execution  levied 
upon  the  garnishee  under  any  such  proceeding,  is  a  valid 
discharge  to  him,  to  the  amount  paid  or  levied,  as  against 
his  original  creditor  (o).  In  special  circumstances  where 
a  judgment  creditor  is  hindered  in  proceeding  by  way 
of  garnishment,  the  Court  may  appoint  a  receiver  of 


(gr)  Goodman  v.   Rohiuxoii,   18  not  equivalent  to  an  assignment 

Q.  B.  D.  332.  of  the  debt  to  the  garnishor  :  i?e^ 

(/i)  Including  a  firm,  of  which  Combined    Weighing   and   Adver-^ 

any   member   is   resident   witliin  Using  Machine  Co.,  42  Ch.  D.  99  ; 

the    jurisdiction;     Order    XLV.  iVorto/i  v.  Fa^es,  190(j,  1  K.B.  112. 

r.  10  ;  W.  N.  6  Oct.  1888.  The  garnishor  may,  however,  sue 

(t)  Order  XLV.  r.   1 ;     Vinall  the  garnishee   on  the  garnishee 

V.  De  Pass,  1892.  A.  C.  90.  order,  if  the   amount   garnished 

(fc)  Order  XLV.  r.  2 ;  it  binds  cannot   be   recovered   by  esecu- 

the  wliole  debt ;  Rogers  v.  White-  tion  ;     Pritchett   v.    English   and 

ley,    1892,   A.    C.    118;    subject,  Colonial  Syndicate,  ISd'd,  2  Q.  B. 

however,  to  the  interest  of  any  428.     See    stat.   46   &  47   Viet, 

third  party  therein ;  Re  General  c.  52,  s.  45.  as  to  the  effect  of 

Horticultural     Co.,      Ex     parte  the  bankruptcy  of  tlie  judgment 

Whitehouse,     32     Ch.     D.     512;  debtor. 

Badeley    v.    Consolidated    Bank,  (I)  Order  XLV.  r.  3 ;    Cowan 

34  Ch.  D.  536  ;  Davis  v.  Freethy,  v.  Carlill,  33  W.  R.  583. 

24  Q.  B.  D.  519  ;    Yates  v.  Terry,  (m)  Order  XLV.  r.  4. 

1902,  1  K.  B.  527;  Edmunds  v.  ('»)  Order  X  LV.  rr.  5,  6. 

Edmunds,  1904,  P.  362  ;    but  is  (o)  Order  XLV.  r.  7. 
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debts  due  to  the  j  udgmeut  debtor  (p).  And  if  a  j  udgment 
debtor  have  any  money  in  Court  standing  to  his  credit, 
the  judgment  creditor  may  obtain,  under  the  equitable 
jurisdiction  of  the  Court,  an  order  charging  the  money 
with  the  amount  of  the  judgment  {q).  But  a  judgment 
creditor  cannot  obtain  equitable  execution  l)y  means  of 
the  appointment  of  a  receiver  of  his  judgment  del)tor's 
future  earnings,  even  though  the  latter  may  be  in  receipt 
( >f  a  regular  salary  payable  to  him  under  a  contract  (r). 

Laukruptcy.  When  a  man  is  adjudged  bankrupt,  liis  things  in 
action  vest,  along  with  his  other  property,  in  the 
trustee  in  bankruptcy  (-s),  who  is  empowered  to  sue  in 
his  official  name  for  any  debts  owing  to  the  bankrupt  {t). 
Things  in  action  were  originally  as  much  subject  to  the 
"  reputed  ownership  "  clauses  of  the  bankruptcy  law  {%) 
as  tangible  goods  (a;),  and  a  debt  due  to  a  bankrupt 
and  assigned  over  by  him  was  considered  to  remain  in 
his  order  and  disposition  as  reputed  owner,  if  the 
assignee  had  omitted  to  give  notice  of  the  assign- 
ment (y)  to  the  debtor  (;j).  But  under  the  present 
Bankruptcy  Act,  as  under  that  of  1869,  things  in 
action,  other  than  debts  due  or  growing  due  to  the 
bankrupt  in  the  cause  of  his  trade  of  business  are 
excepted  from  the  operation  of  the  "  reputed  ownership  " 
*  clause  (a). 

(2;)  Goldschmidt       v.       Ober-  12    &    18   Vict.   c.   lOG,  a.   141; 

rlieinische    MeUdlwerke,    1906,   1  1   &   2   Will.   IV.   c.   56,  s.  25; 

K.  B.  373.  6  Geo.  IV.  c.  16,  s.  63;  see  also 

(7)  Brereton    v.    Edwards,    21  2  Black.  Comm.  485—487. 
Q.  B.  D.  488.  (h)  Ante.  p.  103. 

(<•)  Holmes  v.  Millage,  1893,  1  (x)  Byall    v.    Bowles,    1    ^'c8. 

Q.    B.   551 ;    see   also  Harris  v.  348. 

Beauchamj),  1894,  1   Q.  B.  801 ;  (y)  Aide,  p.  35. 

Cadogan  v.  Lyric  Tlieatre,  1894,  (z)  Ex    'parte    Monro,     Buck. 

3  Ch.  338.  300. 

(8)  Stat.  46  &  47  Vict.  c.  52,  (a)  Ante,  p.  103,  and  n.  («) ; 
B3.  20,  21,  44,  54,  168;  ante,  see  Colonial  Bank  v.  Whinney, 
p.  103.  30   Ch.   D.   261  ;    11    App.   Cas. 

(0  Sects.  50  (5),  83,  replacing      426. 
Btats.  32  &  33  Vict.  c.  71,  s.  22; 
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We  have  now  to  consider  the  discharge  of  debts,  Discharge 
which  may  take  place  by  payment  of  the  amount 
due(&),  by  accord  and  satisfaction,  which  is  the 
creditor's  acceptance  of  something  else  in  discharge 
of  the  liability  (c),  by  the  assertion  of  a  right  of 
set-off,  by  release  or  under  the  law  of  bankruptcy. 
Payment,  in  order  to  discharge  a  debt,  must  be  made  Payment, 
by  the  debtor,  or  his  representatives  in  law,  or  his  or 
their  authorised  agents  to  the  creditor,  his  representa- 
tives in  law  or  assigns,  or  his  or  their  agent  duly 
authorised  to  receive  the  money  {d).  Thus  payment  by 
a  stranger  to  the  creditor  is  no  discharge  of  the  debt 
until  the  debtor  ratify  the  payment,  as  he  well  may  (c) ; 
and  payment  to  the  creditor's  solicitor,  banker,  or  other 
agent  is  no  discharge  if  the  creditor  has  given  no 
authority,  express  or  implied,  for  payment  to  his 
agent  (/).  If  the  creditor  request  or  authorise  payment 
through  the  post,  he  takes  the  risks  of  that  mode  of 
transit  (^),  otherwise  not(/t).  And  if  a  debtor  tender  Tender, 
the  amount  due  to  his  creditor,  and  the  creditor  refuse 
to  accept  it,  the  debt  is  not  discharged  (i) :  but  if  the 
creditor  afterwards  sue  for  the  debt,  the  debtor  will 
have  judgment  to  recover  his  costs  of  the  action,  pro- 
vided he  has  continued  ready  and  willing  to  pay,  and 
has  paid  the  amount  tendered  into  Court  (k). 

(h)  See   Kington    v.    Kington,  368;   Witlmiglon  v.  Tate,  L.   11. 

11  M.  &  W.  233,  231;  Chambers  4:Ch.2SS;  Ex  jiarte  Swinbanh><,  11 

V.   Miller,  13   C.   B.   N.  S.  125,  Ch.  D.  525.     A  creditor's  agent  to 

134,  135;  p.  232,  n.  (?)>  below.  receive  payment  must,  as  a  rule, 

(c)  Bac.  Abr.  Accord  and  Satis-  take  payment  in  lawful  money 
faction.  onlv,  Pap^  v.    IVestacott,  1894,  1 

(d)  Litt.  ss.  334,  337,  340  ;  Co.  Q.  B.  272  ;  see  n.  (70,  below. 
Litt.  206,  207,  209  a,  210.  (g)  WarwicJce  v.  Noalcen,  Poako 

(e)  Simpson  v.  Egginion,  10  67 ;  3  R.  R.  653 ;  Norman  v. 
Ex.  845;  Lucas  v.  Wilkimon,  1  liiclcetts,  3  Times  Ij.  U.  IS2 ;  see 
H..  &  N.  420  ;    Walter  v.  James,  HazcJdns  v.  Butt,  Peake,  186. 

L.  R.  6  Ex.  124 ;  Re  Eoioe,  1904,  (/t)  I'enninqion  v.   Crossley,  77 

2  K.  B.  483.  L.  T.  N.  S.  43. 

(/)   Wilkinson  v.    Candlixh,  5  (/)  Co.  Litt.  209. 

Ex.  91 ;   Viney  v.   Chaplin,  2  De  (k)  Dixon  v.    Clark,   5   C.    B. 

G.  &  J.  468,  477,  481  ;  Bourdillon  305  ;  R.  S.  C.  1883,  Order  XXII. 

V.  /^c/te,  27  L.  J.  N.  S.  Ch.  681 ;  r.   3;    Kinnaird  \.    Trollope,  ll 

Calterall  v.  Uindle,  L.  R.  2  C  P.  Ch.   D.   610,   615.     Tlie    debtor 
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Accord  iiutl 
Batisfaclion. 


Pay  men  t  of 
Binallcr  gum 
no  satis- 
i'action  of 
larircr. 


With  logard  to  accord  and  satisfaction,  a  dejjt  is  in 
general  discharged  by  the  creditor's  acceptance,  instead 
of  payment,  of  anything  in  the  way  of  valuable  con- 
sideration that  he  may  choose  to  take  (I).  But  there 
is  a  well-established  exception  that  the  payment  of  a 
smaller  sum  than  the  amount  due  is  no  satisfaction  of 
the  debt,  unless  there  be  some  consideration  for  the 
leKnquishment  of  the  residue  (m),  such  as  the  payment 
at  an  earlier  time  than  the  whole  is  due  (?i),  or  the  con- 
currence of  some  (o)  or  all  of  the  other  creditors  of  the 
debtor  in  accepting  a  composition  (2)).  If,  however,  the 
creditor  accept  a  negotiable  security  (even  a  cheque)  (q) 


must  tender  in  lawful  money 
the  whole  amount  due,  or  more, 
without  asking  for  change  ;  Co. 
Litt.  207 ;  Dixon  v.  Clark,  uhi 
KUp. ;  Belterhee  v.  Davit,  3 
Camp.  70;  13  R.  R.  755;  Dean 
V.  James,  4  B.  &  Ad.  546 ;  Blum- 
berg  V.  Life  Iniere^x,  d-c,  Cor- 
poration, 1897, 1  Ch.  171.  Current 
gold  coin  is  legal  tender  for 
any  amount ;  Bank  of  England 
notes  for  all  sums  above  51., 
except  by  the  Bank  itself,  but 
not  in  Ireland ;  current  silver 
coin  for  not  more  than  iOs.  ; 
bronze  for  not  more  than  1-x. ; 
stats.  3  &  4  Will.  IV.  c.  98,  s.  G  ; 
8  &  9  Vict.  c.  37,  s.  (J ;  33  Vict. 
c.  10,  8S.  4, 20.  But  a  tender  may 
well  be  made  by  cheque,  or  other- 
wise than  in  coin  which  is  strictly 
legal  tender,  if  the  creditor  waive 
the  objection  on  that  account ; 
I'olglass  V.  Oliver,  2  C.  &  J.  15; 
Jones  V.  Arthur,  8  Dow.  P.  C. 
442.  As  to  the  effect  of  payment 
by  cheque,  see  Mears  v.  Western 
Canada,  dc.  Co.,  1905,  2  Cli.  353. 
Costs  of  solicitors'  letters  demand- 
ing payment  of  the  debt  need  not 
be  paid  <ir  tendered  before  a  writ 
be  issued;  Kirton  v.  Braithicaite, 
1  M.  &  "\V.  310;  Uolmau  v. 
Stephens,  G  Jur.  N.  S.  124;  Caine 
v.  CouUon,  32  L.  J.  N.  S.  Kx.  97. 
But  if  a  writ  be  issued,  the  creditor 
will  be  allowed  the  costs  of  one 
letter    from   his   solicitor  before 


action  ;  Scott  on  Costs,  40,  4th  ed. 
(/)  Litt.  8.  344;  Co.  Litt, 
212  b  ;  PinneVs  case,  5  Hep.  117  ; 
cf.  ante,  p.  160,  and  n.(y).  The  rule 
of  common  law  was  that  an  obli- 
gation to  pay  a  certain  sum  of 
money  contracted  by  deed  could 
not  \je  effectually  discharged 
without  deed;  but  in  equity  such 
an  obligation  might  be  discharged 
by  accord  and  satisfaction  made 
for  valuable  consideration,  though 
without  deed ;  and  since  the 
Judicature  Acts  the  rule  of  equity 
prevails  in  tliis  respect;  Steeds  v. 
Steeds,  22  Q.  B.  D.  537.  See 
NichoVs  case,  5  Itep.  43 ;  Blahe's 
case,  6  Rep.  43;  Beytoes  case, 
9  Rep.  77,  79 ;  Preston  v.  Christ- 
mas, 2  Wils.  8G  ;  Spence  v.  Uealey, 
8  Ex.  GG8  ;  Doctor  and  Student, 
Dial.  1,  c.  12;  ^yebb  v.  Hewitt, 
3  K.  &  J.  438  ;  stat.  4  &  5  Anne, 
c.  IG,  s.  12. 

(»i)  Cumber  v.  Wane,  1  Strange, 
425 ;  S.  C,  1  Smith  L.  C. ;  Fitch 
V.  Sutton,  5  East,  230  ;  Foakes  v. 
Beer,  9  App.  Cas.  005;  Under- 
icood  V.  Underwood.  1894,  P.  204. 

(n)  Co.  Litt.  212  b. 

(o)  Xonnan  v.  Thompson,  4 
l>x.  75.5 ;  Carey  v.  Barrett,  4 
C.  P.  D.  379. 

( p)  Jieay  V.  Richardson,  2  C. 
M.  &  R.  422 ;  Pfleger  v.  Browne, 
28  Beav.  391. 

(,q)  Ante,  pp.  185,  186. 
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for  a  smallur  sum  than  is  due  in  satisfaction  of  the 
whole,  the  case  falls  within  the  general  rule ;  for  the 
creditor  has  chosen  to  take  a  valuable  thing  which  is 
not  money  (r)  instead  of  payment,  and  the  debt  is  dis- 
charged {s).     And  the  payment  of  a  small  sum  may  be 
a  good  satisfaction  for  an  unliquidated  demand  for  large 
pecuniary  damages,  on  account  of  the  uncertainty  of 
such  a  claim  (;').     Where  two  persons  are  each  indebted  Sut-off. 
to  the  other,  the  one  debt  may  be  set-off  against  an 
equal  amount  of  the  other  in  an  action  to  recover  either 
deljt  («) :  but  until  the  right  of  set-off  is  so  asserted,  a 
debt  is  not  discharged  by  the  mere  fact  that  the  creditor 
owes   the  debtor  an  equal  sum  (a;).     If,  however,  the 
parties  have  engaged  in  a  transaction  necessarily  con- 
stituting an  account  current  between  them  of  receipts 
and  payments,  debts  and  credits,  the  balance  only  is 
recoverable  (y).     In   case  of  a  debtor's  bankruptcy  an 
account  is  to  be  taken  where  there  have  been  mutual 
credits,  mutual  debts,  or  other  mutual  dealings  between 
him  and  any  of  his  creditors,  the  sums  due  on  either 
side  are  to  be  set-off,  and  the  balance  of  the  account 
only  is  to  be  recoverable  (s).     This  rule  is  held  to  be 
imported  into  the  administration  by  the  Court  of  the 
insolvent  estates  of  deceased  persons  and  the  winding- 

(r)  Ante,  p.  231,  n.  Qi).  5  Q.  B.  D.  5G9,  575. 

(s)  Sihree  v.  Trzpjj,  15  M.  iS:  W.  (x)  Villi  v.  Carpeider,  1  Wils. 

23;    GodiJard   v.    O'Brien,   9   Q.  19;  Brown  v.  Bu^]cerville,2  Burr. 

B.  D.  37;  Bidder  v.  Bridges,  37  1229;    Be  Hiram  Maxim  Lamp 

Ch.  D.  406.  Co.,   1903,    1  Ch.  70;    Re  Leeds, 

(t)   WiUdnson  v.  Byers,  1  A.  &  &c..  Theatres,  Ld.,  1904,2  Ch.  45; 

E.  106.  see  Stoohe  v.   Taylor,  5  Q.  B.  D. 

(m)  The  right  of  set-off  did  not  569,  575.     It  is  otlierwise  in  the 

exist  at  common  law,  but  was  Civil  Law  ;  Story,  Eq.Jur.  §  1440. 

given  by  stats.  2  Geo.  II.  c.  22,  (</)  Green  v.  Farmer,  4  Burr, 

s.    13;    8    Geo.    II.   c.  24,  s.   5;  2214,2220. 

Bac.  Abr.  Set-off  (A.  C).    Set-off  (z)  Stat.  46  &  47  Vict.  c.  52, 

was     allowed    in    equity    before  s.    38,   replacing  32   &   33  Vict. 

these   statutes  ;    see   Freeman  v.  c.  71,  s.  39  ;  12  &  13  Vict.  c.  106  ; 

Lomas,  9  Hare,  109.     As  to  the  s.  171  ;  6  Geo.  IV.  c.  16,  s.  50 ; 

present    practice,    see   R.    S.   C.  46  Geo.  III.  c.  135,  s.  3 ;  5  Geo. 

1883,  Order  XIX.  r.  3;  Fellas  y.  11.  c.  30,  s.  28;  4  Anne,  c.   17, 

Neptune    Marine  Insurance    Co.,  s.  11. 
5  C.  P.  D.  34 ;  StooU  v.  Taylor, 
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up  of  companies  l)y  virtue  of  the  lOtli  section  of  the 
Judicature  Act  of  1875  (a). 

Release  of  A  release  given  without  valuable  consideration   of 

the  whole  or  part  of  a  debt  is  invalid  unless  made 
by  deed  (h) :  though  Ijy  the  law  merchant  the  liability 
on  a  bill  or  note  may  be  discharged  by  an  express 
renunciation  by  the  holder  (c).  But  l)y  the  Bills  of 
Exchange  Act,  1882  (f7),  such  renunciation  is  required 

(a)  Stat.  ;;8  &  39  Vict.  c.  77;  ante,  pp.  201,  221,  n.  (k);  Mcr.<>;y 
Steel,  Ac,  Co.  v.  Naiflor,  0  App.  Cas.  434. 

(6)  Edward<  v.  Weelces,  Freem.  C.  13.  230,  pi.  030;  Corporation  of 
Scarborough  v.  Butler,  3  Lev.  237;  May  v.  King,  12  Mod.  537;  ante, 
p.  2152,  n.  (m).  This  is  the  rule  in  equity  as  well  as  at  law;  Cross  v. 
Spriijg,  6  Hare,  532;  E  hoards  v.  Walters,  1896,  2  Ch.  157.  There 
may  be  an  implied  release  of  a  debt  at  law,  as  if  the  creditor  appoint 
the  debtor  his  executor,  but  such  an  appointment  does  not  discharge 
the  debt  in  equity,  unless  there  be  evidence  of  the  testator's  intention 
to  forgive  the  debt;  post.  Part  III.  ch.  III.  And  at  common  law  the 
marriage  of  the  creditor  with  tiie  debtor  released  the  debt,  but  this  is 
no  longer  the  case  under  the  present  law;  8  Rep.  130;  post.  Part  III. 
ch.  V.  It  appears  that  a  debt  due  by  bond  or  covenant  is  released 
by  cancellation  of  the  deed,  as  by  tearing  off  tlie  seal  with  intent  to 
release  the  debt;  Harrison  v.  Ovoen,  1  Atk.  520.  By  cancellation  a 
deed  is  made  void,  and  no  action  can  therefore  be  maintained  upon 
it ;  ante,  p.  163,  n.  (s) ;  Atty  v.  Parish,  1  Bos.  &  Pul.  N.  R.  104 
And  as  a  debt  is  nothing  else  than  the  right  to  sue  the  debtor  for  the 
amount  owed,  it  appears  that  if  the  creditor's  right  of  action  bo 
destroyed,  the  debt  is  gone;  ante,  pp.  157,  193,  n.  (t).  It  appears 
that  the  cancellation  of  a  mortgage  deed  effected  without  valuable 
consideration,  but  with  intent  to  release  the  mortgage,  may  release 
tile  debt,  if  secured  by  covenant  contained  in  the  deed,  but  does  not 
operate  as  a  reconveyance  to  the  mortgagor  of  any  estate  or  interest, 
legal  or  equitable,  in  lands  or  goods  assured  to  the  mortgagee  by  the 
deed,  or  as  a  release  of  the  mortgagee's  chanje  on  such  lands  or  goods  ; 
Harrison  v.  Owen,  uhi  sup.;  Ward.  v.  Luuiley,  5  II.  &  N.  87,  656 ; 
Glimmer  v.  Adams,  13  L.  J.  N.  S.  Ex.  40  ;  Williams,  R.  P.  151,  n.  (o), 
530—534,  20th  ed.  It  has,  however,  been  held  that  a  mortgage  deijt 
secured  by  deed  is  released,  and  with  it  tlie  mortgagee's  charge,  by 
the  gift  and  delivery  of  the  deed  by  the  mortgagee  to  the  mortgagor 
with  intent  to  forgive  the  debt ;  Richards  v.  Syms,  Barn.  Ch.  90.  But 
althoutrh  this  decision  seems  to  have  been  accepted  as  authoritative 
in  Byra  v.  Godfrry,  4  Ves.  5,  10  ;  4  R.  R.  155  ;  Dufield  v.  Eive>',  1  Bli. 
N.  S.  497,  536—510;  and  Cross  v.  Sprifjg,  6  Hare,  532,  556;  it  is 
opposed,  as  regards  the  release  of  the  chanf,  by  Re  Hancock,  57 
L.  J.  N.  S.  Ch.  793,  in  which  case  the  debt  had  been  barred  by  the 
Statute  of  Limitations.  Perhaps  such  a  gift  may  be  regarded  as 
equivalent  to  cancellation,  as  the  mortgagor  then  becomes  absolutely 
entitled  to  the  deed,  and  may  destroy  or  cancel  it,  as  he  will ;  Barton 
V.  Gainer,  3  H.  &  N.  387 ;  Rummem  v.  Hare,  1  Ex.  D.  169 ;  ante, 
p.  129. 

(c)  Foster  v.  Daicber,  8  Ex.  839,  851. 

('/)  Stat.  45  &  46  Vict.  c.  61,  s.  62 ;  Edioards  y.  Walters,  1896. 2  Ch.  157. 
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to  be  in  writing,  unless  the  bill  or  note  be  delivered 
up  to  the  acceptor  or  maker.  The  discharge  of  debts 
under  the  bankruptcy  law  has  beeii  already  men- 
tioned (c),  and  will  be  considered  in  the  next  chapter. 
As  we  have  seen(/),  the  recovery  of  a  debt  may  Ijc 
barred  by  lapse  of  time  under  the  Statutes  of  Limita- 
tions, but  a  debt  so  barred  may  l)e  revived  by  a  promise 
or  acknowledgment  in  writing  signed  by  the  party 
chargeable  or  his  agent,  or  Ijy  a  payment  on  account 
thereof,  from  which  a  promise  to  pay  the  remainder  can 
be  inferred  (^). 

When  a  less  sum  is  paid  to  the  creditor  than  the  Appropria- 
whole  amount  of  his  demands,  it  is  competent  to  the  pay,nent» 
debtor  to  make  the  payment  in  satisfaction  of  any 
demand  he  may  please,  and  the  creditor  must  appro- 
priate the  payment  accordingly  (h)  ;  but  if  the  payment 
be  made  generally,  without  any  express  appropriation, 
the  creditor  may  elect,  either  at  the  time  of  payment  (i) 
or  afterwards  (j),  to  appropriate  the  money  to  wliich- 
ever  demand  he  may  please.  And  if  no  election  as 
to  the  appropriation  of  the  payment  should  be  made  on 
either  side,  the  law  will,  in  ordinary  cases  of  current 
accounts  (k),  presume  that  the  first  item  on  the  debit 
side  is  discharged  or  reduced  by  the  first  payment 
entered  on  the  credit  side,  and  so  on  in  the  order  of 
time(Z).  When  the  debt  carries  interest,  the  payment 
is  considered  to  be  applied  in  the  first  place  in  discharge 


(c)  Ante,  p.  199. 

(/)  Ante,  pp.  1G7,  172. 

Oj)  Pod,  Part  IV. 

(h)  Shaw  V.  Pidon,  4  B.  &  C. 
715  ;  28  R.  K.  455  ;  Nash  v.  Hodg- 
son, 6  De  Gex,  M.  &  G.  474. 

(j)  Devaynes  v.  Noble,  Clay- 
ton's case,  I  Mer.  529, 585, 604  sq. ; 
15  R.  R.  151. 

(  /)  Simpson  v.  Inqham,  2  B.  & 
C.  65 ;  28  R.  R.  273 ;  Cory  v.  doners 
of  the  Mecca,  1897,  A.  C.  286  ; 
Seymour  v.  Pickett,  1905,  1  K.  B. 
715 ;  see  Smith  v.  Betty,  1903,  2 


K.  B.  317,  323. 

(k)  See  lie  Sherry,  London  <fc 
County  Bank  v.  Terry,  25  Ch.  D. 
692,  702 ;  Cory  v.  Otcners  of  the 
Mecca,  1897,  A.  C.  286. 

(0  1  Meriv.  608 ;  Williams  v. 
BawJinson,  10  J.  B.  Moore  362; 
Merriman  v.  ]\'ar(h  1  J.  <&  H. 
371:  Kinuairdy.  WeJ>ster,\0  Ch. 
D.  139.  As  to  trust  moneys,  see 
Jn  re  EalletVs  estate,  13  Oh.  D. 
696;  Be  Stenninq,  1895,  2  Ch. 
432 ;  Mutton  v.  '  Peat,  1900,  2 
Ch.  79. 
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of  the  interest  thou  due,  and  the  surplus,  if  any,  in 
discliarge  pro  tanto  of  the  principal.  For  no  creditor 
would  apply  any  payment  to  the  discharge  of  part  of 
the  principal,  which  carries  interest,  instead  of  to  the 
discharge  of  interest  for  wliich,  when  due,  no  further 
interest  is  payable  (m). 


Composition 

with 

creditors. 


Letter  of 
licence. 


Deed  of 
iaspectorsliip. 

Assignment 
to  trustees  for 
creditors  void- 
able as  an  act 
of  bank- 
ruptcy. 


When  a  person  becomes  so  embarrassed,  as  to  be 
unable  to  pay  all  his  debts  in  full,  he  usually  endea- 
vours to  enter  into  a  composition  with  his  creditors, 
prevailing  on  them  to  accept  so  much  in  the  pound, 
and  to  allow  a  given  time  for  payment.  In  this  case  a 
letter  of  licence  is  generally  given  by  the  creditors,  by 
which  they  covenant  not  to  take  any  proceedings  for 
their  debts  in  the  meantime;  and  this  licence  is  fre- 
quently embodied  in  a  deed  of  inspector shi'p,  by  which 
certain  inspectors  are  appointed  to  watch  the  winding- 
up  of  the  debtor's  affairs  on  behalf  of  the  creditors.  In 
some  cases  an  assignment  of  the  debtor's  estate  and 
effects  is  made  to  trustees  for  sale  and  conversion  into 
money  to  be  divided  rateably  amongst  the  creditors. 
As,  however,  this  is  the  process  adopted  by  the  law  in 
cases  of  bankruptcy,  where  it  is  carried  on  under 
judicial  sanction,  the  law  always  considered  that  such 
an  assignment  of  the  whole  of  the  estate  of  a  person  in 
trade  was  an  act  of  bankruptcy,  and  as  such  voidable, 
if  there  were  any  creditor  or  creditors  who  had  not 
concurred  in  it  of  sufficient  amount  to  sue  out  a 
petition  for  adjudication  of  bankruptcy  (/i).     And  by 


(?n)  Bower  v.  Mains,  1  Cr.  & 
Ph.  351,  355. 

(?t)  Tappenden  v.  Burgess,  4 
East.  2o0 ;  Dutton\  v.  Morrison, 
17  Yes.  19;!,  1119;  11  R.  11. 
56;  PoioeH  v.  Lloyd,  2  Y.  &  J. 
i{72;  ?,V  R.  R.  598;  Ex  parte 
rhilpott,  10  Jur.  717;  Ex  parte 
Ahop,  1  De  G.,  F.  &  J.  289 ;  see 
stats.  G  Geo.  IV.  c.  10,  s.  4 ;  12 
&  13  Vict.  c.  106,  s.  68.  See 
post,  the  chapter  on  Bankruptcy. 


When  all  debtors,  whether  traders 
or  not,  had  been  made  subject  to 
the  bankruptcy  laws  by  the  Bank- 
ruptcy Act,  ISGl,  it  appears  that 
such  an  assignment  of  the  wliole 
of  the  estate  of  any  debtor  was 
an  act  of  Ijankruptcy  ;  see  stat. 
24  &  25  Vict.  (•.  1:^.4,  s.  70 ;  Ex 
-parte  Stray,  L.  R.  2  Ch.  374, 
378:  Hellish,  L.  J.,  Be  Wood, 
L.  R.  7  Ch.  302,  306. 
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the  Bankruptcy  Act,  1883  (o),  the  following  act,  amongst 
others,  is  expressly  made  an  act  of  bankruptcy  on  the 
part  of  the  debtor,  viz.,  if  in  England  or  elsewhere  he 
makes  a  conveyance  or  assignment  of  his  property  to  a 
trustee  or  trustees  for  the  benefit  of  his  creditors 
generally. 


By  the  Deeds  of  Arrangement  Act,  1887  {p),  any  of  Registration 
the  following  instruments  made  in  respect  of  the  affairs  arrangement 
of  a  debtor  for  the  benefit  of  his  creditors  generally 
(otherwise  than  in  pursuance  of  the  bankruptcy  law 
for  the  time  being  in  force)  shall  be  void,  unless  regis- 
tered in  the  central  office  of  the  Supreme  Court  {q) 
within  seven  days  after  the  first  execution  thereof  by 
the  debtor  or  any  creditor  (r),  and  unless  stamped  in 
accordance  with  the  Act ;  that  is  to  say,  an  assignment 
of  property,  or  deed  of  or  agreement  for  a  composition, 
deed  of  inspectorship,  letter  of  licence,  and  any  agreement 

(o)  Stat.  46  &  47  Vict.  c.  52, 
s.  4;  Re  Stepheiuon,  Ex  parte 
Oficial  Receiver.  20  Q.  B.  D.  540  ; 
Davis  V.  Petrie,  1905,  2  K.-B.  528. 
The  Bankruptcy  Act,  1869,  con- 
tained a  similar  provision ;  stat. 
?,2  &  33  Vict.  c.  71.  s.  6.  par.  (1). 

(p)  Stat.  50  &  51  Yict.  c.  57, 
amended  as  to  Ireland  by  53  & 
54  Vict.  c.  24 ;  see  ruled  there- 
under, W.  N.,  7th  July.  1888; 
Maghelyne  v.  Coolce,  1903,  1  K.  B. 
671.  It  has  been  held  that  this 
Act  does  not  apply  to  arrange- 
ments made  by  limited  com- 
panies ;  Re  Rileys,  Ld.,  1903,  2 
Ch.  590 ;  or  to  deeds  of  assign- 
ment made  by  a  foreign  delttor  in 
the  country  of  his  domicil  and 
valid  by  the  law  of  that  country  ; 
Diilanc'y  v.  Meny,  1901,  1  K.  B. 
536.  By  a  provision  of  the 
Bankruptcy  Act,  1861,  repealed  in 
1869,  similar  instruments  were 
required  to  be  registered  in  the 
Court  of  Bankruptcy  or  they 
should  not  be  received  in  evi- 
dence; Stat.  24  &  25  Vict.  c.  134, 
s.  194,  repealed  by  32  .^-  33  Vict. 
c.  S3. 


(q)  In  Ireland  the  place  of 
registration  i.s  the  Bills  of  Sale 
Office  of  the  King's  Bench  Divi- 
sion; stat.  50  &  51  Vict.  c.  57, 
s.  8. 

(r)  Others  may  execute  the 
deed  after  registration;  Re  Batten, 
Ex  parte  Milne,  22  Q.  B.  D.  685. 
Instruments  executed  out  of 
England  or  Ireland  may  be 
posted  within  one  week  after 
execution,  and  registered  within 
seven  days  after  arrival  in  the 
ordinary  course  of  post ;  see  stat. 
50  &  51  Vict.  c.  57,  s.  5.  Tlie 
register  is  open  to  public  inspec- 
tion and  search;  s.  12.  When 
the  place  of  business  or  residence 
of  the  debtor,  who  is  a  party  to 
such  an  instrument,  is  outside 
the  London  bankruptcy  district,  a 
copy  of  the  instrument  is  trans- 
mitted by  the  registrar  to  the 
registrar  of  the  county  court  of 
the  district  in  which  such  place 
of  business  or  residence  is  situate, 
and  is  filed  by  the  latter  in  a  local 
register,  also  open  to  iiublic 
search ;  s.  13. 
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or  instrument  entered  into  for  the  purpose  of  carrying 
on,  winding  up,  or  disposing  of  a  debtor's  business  with 
a  view  to  the  payment  of  his  debts.  And  every  trustee 
under  any  sucli  instrument  is  now  required  to  transmit, 
in  January  in  each  year,  an  account  of  his  receipts  and 
payments  as  such  trustee  to  the  Board  of  Trade  (.s). 


Statutory 

provisions  to 
make  arrange- 
ments 
bindinw  on 
all  creditors. 


Bankruptey 
Act,  1S88. 


Provision  was  made  by  several  bankruptcy  statutes 
of  the  present  reign  for  rendering  arrangements  for 
composition  or  liquidation,  made  between  a  debtor  and 
a  majority  of  his  creditors  in  number  and  value,  binding 
on  all  his  creditors,  without  the  necessity  of  their  taking 
proceedings  in  bankruptcy  against  him  {t).  But  under 
the  present  Bankruptcy  Act,  no  composition  or  scheme 
of  arrangement  with  creditors  can  be  initiated  until 
proceedings  have  been  taken  in  bankruptcy  by  the 
presentation  of  a  hanhruptcy  j^cti'Hon,  the  making  of 
a  receiving  order  by  the  Court,  and  the  holding  of  a 
first  meeting  of  creditors  in  consequence  thereof  (w). 
It  is  thought  therefore  that  the  provisions  of  the  Act 
relating  to  the  acceptance  by  creditors  of  a  com- 
position, or  their  assent  to  a  scheme  of  arrangement, 
will  be  more  properly  dealt  with  in  the  chapter  on 
Bankruptcy. 


Agreement 
to  accept 
composition. 


Under  the  present  law,  then,  an  agreement  between 
a  man  and  any  two  or  more  of  his  creditors,  that  they 
shall  accept  the  payment  of  a  composition  in  satisfaction 
of  the  debts  due  U)  them  (a;),  is  binding,  if  made  with- 
out any  fraud  on  the  part  of  the  debtor,  upon  those 


(8)  Stat.  53  &  54  Viet.  c.  71,  s. 
25  (2  b);  see  rules  tliereunder, 
\V.  N.  i:!th  Dec,  1890. 

(0  See  stats.  7  &  8  Vict.  c.  70 ; 
12  &  I?,  Vict.  c.  lOG,  s.  221 ;  24  & 
25  Vict.  c.  184,  8.  192;  ?,2  &  iW 
Vict.  c.  71,  S8.  125,  12G. 

(h)  See  stats,  4G  &  47  Vict.  c. 
52,  sa.  5,  15, 18,  amended  by  53  & 


.54  Vict.  c.  71,8.3. 

(ic)  See  ante,  pp.  160,  2:!2,  The 
agreement  by  eacli  individual  to 
give  up  part  of  liis  claim  is  a  suf- 
licient  consideration  to  support 
such  an  agreement :  Parke,  13.,  4 
Ex,  760;  Jessel,  M.  R.,  19  Ch.  D. 
400. 
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creditors  who  enter  into  it  (y) ;  provided  that  the  agree- 
ment, if  in  writing,  be  duly  registered  and  stamped 
mider  the  Deeds  of  Arrangement  Act,  1887  (s).  But 
no  agreement  for  the  acceptance  of  a  composition,  or 
otlierwise  for  the  liquidation  of  a  debtor's  affairs,  can 
now  be  made  to  bind  any  creditor,  who  does  not  assent 
thereto,  except  in  proceedings  under  the  Bankruptcy  Act, 
1883  (a).  Thus,  if  a  debtor  make  any  such  arrange- 
ment with  the  majority  of  his  creditors,  and  commit 
any  act  of  bankruptcy  in  carrying  out  the  terms  of  the 
arrangement,  a  creditor,  who  has  not  assented  thereto, 
may  take  proceedings  to  have  the  debtor's  estate  ad- 
ministered in  bankruptcy  (h).  But  a  creditor  who  has 
acquiesced  in  and  taken  some  benefit  under  an  arrange- 
ment for  composition,  will  not  be  permitted  to  commence 
proceedings  in  bankruptcy  against  the  debtor,  founded 
upon  an  act  of  bankruptcy  committed  in  carrying  out 
the  arrangement  (c).  The  acts  of  bankruptcy  are 
enumerated  in  the  next  chapter  (d). 

The  payment  of  a  composition  is  sometimes  guaranteed 
by  some  friends  of  the  debtor  as  his  sureties  (e),  and 
when  payment  is  made,  a  release  of  all  demands  is  given 
by  the  creditors.  If,  however,  a  man's  creditors  should 
agree  to  accept  a  composition  to  be  paid  within  some 
specified  time,  and  the  composition  should  not  be 
punctually  paid,  the  creditors  will  no  longer  be  restrained 
from  proceeding  to  enforce  the  full  payment  of  their 
debts  (/).     Such  creditors   as  hold   security  for  their 

(y)  Norman  v.  Thompson,  4  Ex.  Vict.  c.  52,   s.   G ;   and  see  next 

755 ;  Carey  v.  Barrett,  4  C.  P.  D.  cliapter. 

379 ;  see  Ex  parte  Milner,  15  Q.  (c)  Ex  parte  AIsop,  1  De  G.,  F. 

B.  D.  605.  &  J.  289 :  Ex  parte  Stray,  L.  R. 

(z)  8ee  ante,  p.  237.  2  Cli.  374 ;  He  Brindley,  1900,  1 

(a)  Stat.  40  &  47  Yict.  c.  52.  K.  B.  377 ;  cf.  Re  Mills,  ih.  389. 

Qj)  Ex  parte  Dixon,  13  Q.  B.  D.  {<})  I'od,  pp.  243—240. 

118;  Ex  parte  Oram,  15  Q.  B.  D.  (e)  See  Ex  parte  Hudson,   Ite 

399.     Such  proceedings  must  be  ]]\dton,  22  Oh.  D.  773. 

taken  within  three  months  after  (/)  Crauley  v.  Hillaxy,  2  M.  & 

the  act    of  bankruptcy,   or    the  S.  120;  Mellish,  L.  J.,  7?e  i/a«o?i, 

arrangement  cannot  be  set  aside  Ij,  R,  7  Ch.  723,  720. 
on  that  account;    stat.  46  &   47 
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debts  should  openly  stipulate  that  their  securities  are 
not  to  be  affected  (^);  and  such  a  stipulation  will  be 
sufficient  to  preserve  them  (h).  But  any  secret  agree- 
ment between  the  debtor  and  a  creditor,  by  which  he 
is  to  have  any  advantage  over  the  others,  in  order  to 
induce  him  to  agree  to  the  composition,  is  evidently  a 
fraud  on  the  other  creditors,  and  as  such  is  absolutely 
void(t),  and  prevents  the  creditor  who  is  party  to  it 
from  suing  for  his  share  in  the  composition  (A;). 


(f/)  As  to  the  position  of  a 
creditor,  who  has  retained  a 
security  for  part  of  his  debt  and 
received  his  share  of  the  composi- 
tion for  the  balance,  see  SociYf^ 
G€n€rale  de  Paris  v.  Geen,8  App. 
('as.  GOG;  Baines  v.  Wright,  IG 
Q.  B.  D.  330. 

(/t)  Niholh  V.  Xorris,  3  B.  & 
Ad.  41 ;  Ex  parte  Glendinnitig, 
Buck,  517;  Lte  v.  Lockhart,  3 
Mylne  &  Craig,  302;  Culling- 
irorth  V.  Lloyd,  I  Beav.  385,  and 
the  cases  collected,  p.  395 ;  B\i%h 
V.  Shipman,  14  Sim.  239. 

(j)  Leicester    v.    Rose,  4  East, 


372;    KtwiU    v.  Hunt,   5    Biug 
432  ;  30  K.  K.  G92 ;  I'endlebury  v 
Walker,    4    You.    &    Coll.    424 
Alsager  v.  Spalding,  4  N.  C.  407 
niqgins    v.    Pitt,    4    Ex.     312 
Vjieger  v.  Browne,  28  Beav.  391 
Mare    v.    Warner,    3   Giflf.    100 
Mare  v.  Earle,  3  Giff.  108.     See 
SilsoExparte  Barroiv,  Re  Andrews, 
18   Ch.  D.   4G4,  471;    Ex  parte 
Milner,  15  Q.  B.  D.  G05. 

(k)  Howden  v.  Haigh,  11  A.  & 
E.  1033;  Ex  parte  Oliver,  4  De 
G.  &  Sm.  354.  See  Alhlnson  v. 
Denhy,  7  H.  &  N.  934. 
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CHAPTEK   IV. 

OF   BANKRUPTCY. 

As  we  have  seen  (a),  a  debt  may  be  discharged  under  Ui•■^cl>a.l•K<J 
the  hxvv  of  bankruptcy.  When  a  debtor  is  made  bank-  bankruptcy, 
rupt,  he  gives  up  all  liis  property  to  his  creditors,  to  be 
divided  rateably  amongst  them ;  and,  if  his  behaviour 
has  been  free  from  serious  blame,  he  obtains  a  discharge 
from  past  liabilities.  Bankruptcy  was  formerly  con- 
sidered as  a  crime,  and  in  the  earliest  Bankruptcy  Acts 
the  bankrupt  was  called  "  the  offender  "  (b).  But  in 
modern  times  bankruptcy  has  been  looked  upon  as  the 
proper  remedy  for  traders  in  embarrassed  circumstances  ; 
and  persons  not  engaged  in  trade  have  been  enabled 
to  avail  themselves  of  this  resource. 

The  law  of  bankruptcy  was  created  by  statute.  It  Early 
was  introduced  by  an  Act  of  Henry  VIII.  (c),  but  was  statutes, 
almost  entirely  altered  by  an  Act  of  Elizabeth  (d),  and 
was  again  re-cast  by  statutes  of  James  I.  (e).  These 
statutes  were  amended  by  many  others,  passed  at  various 
times  (/  ) ;  but  they  continued  to  form  the  foundation  of 
the  law  of  bankruptcy,  until  they  were  repealed,  together 
with  all  the  Acts  amending  them,  by  statutes  passed  in 
the  years  1824  and  1825  ([/).  The  bankruptcy  law  was 
entirely  reconstituted  in  the  years  1825  (h),  1849  (i), 
1869  (k),  and  1883  (^) ;  and  is  now  contained  in  the 
Bankruptcy  Act,  1883  (/),  amended  principally  by  Acts 

(a)  Ante,  pp.  198,  231,  235.  16,  8.  1. 

(6)  2  Black.  Comm.  471.  (<j)  Stats.  5  Geo.  IV.  c.  98 :  G 

(c)  Stat.  34  &  35  Hen.  VIII.  Geo.  IV.  c.  16. 

c.  4.  (h)  Stat.  6  Geo.  IV.  c.  16. 

(fZ)  Stat.  13  Eliz.  c.  7.  (0  Stat.  12  &  13  Vict.  c.  106. 

(e)  Stats.  1  Jac,  I.  c.  15;    21  (fe)  Stat.  .32  &  33  Vict.  c.  71. 

Jac.  I.  c.  19.  (/)  Stat.  46  &  47  Vict.  c.  52. 

(/)  See    Stat.   6  Geo.  IV.    c. 

W.P.P.  16 
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of  1888  (m)  and  1890  (?i),  and  in  the  Bankruptcy  Eules, 
1886  (o)  and  1890  (p),  made  under  powers  given  by  tlie 
Act  of  1883  (q). 


Persons  sub- 
ject to  bank- 
ruptcy laws. 


Alien. 


Married 
woman. 


Infant. 


Lunatic. 


As  a  general  rule,  all  debtors  are  now  liable  to  be 
made  bankrupt.  This  has  been  the  law  since  the 
Bankruptcy  Act,  1861,  came  into  operation  (r).  Before 
that  time  traders  only  were  subject  to  the  bankruptcy 
laws.  An  alien  is  within  the  bankrupt  law  with 
respect  to  any  act  of  bankruptcy  committed  by  him 
within  the  jurisdiction  of  the  English  Courts,  or  intended 
to  operate  according  to  English  law,  but  not  other- 
wise (s).  A  married  woman  carrying  on  trade  for  her 
separate  use  by  the  custom  of  London  (t),  or  whilst  her 
husband  was  undergoing  sentence  of  transportation,  has 
always  been  liable  to  be  made  bankrupt  (u).  And  by 
the  Married  Women's  Property  Act,  1882,  every  married 
woman  carrying  on  a  trade  separately  from  her  husband 
shall,  in  respect  of  her  separate  property,  be  subject  to 
the  bankruptcy  laws  in  the  same  w^ay  as  if  she  were  a 
f 67116  sole(x).  But  a  married  woman  is  not  otherwise 
subject  to  the  bankrupt  law,  even  though  she  have 
separate  estate  (?/).  It  appears  that  an  infant  under  the 
age  of  twenty-one  years  cannot  be  a  bankrupt,  because 
by  the  law  of  England  he  cannot  be  made  liable  on 
contracts  entered  into  by  him  in  the  course  of  trade  or 
otherwise,  except  for  necessaries  (z).     It  is  a  question 

(m)  Stat.  51  &  52  Vict.  c.  62. 

(»)  Stat.  53  &  .54  Vict.  c.  71. 

(o)  W.  N.  30th  Oct.,  1886,  sup- 
plement. 

(p)  W.N.  KiJth  Dec,  1890. 

Iq)  ytat.  46  &  47  Vict.  c.  52, 
8,  127. 

(r)  See  stats.  24  &  25  Vict.  c. 
134,8.  69;  32  &  33  Vict.  c.  71, 
B.  6 ;  46  &  47  Vict.  c.  52,  s.  4. 

(«)  Coolie  V.  Charles  A.  Vogeler 
Co.,  1901,  A.  C.  102,  112. 

(t)  Ex  parte  Carrinfjton,  1  Atk. 
206. 

(u)  Ex  parte  Franlis,  7  Bing. 


762;  1  M.  &  Scott,  1. 

(x)  Stat.  45  &  46  Vict.  c.  75,  s. 
1,  sub-s.  5,  preserved  by  46  &  47 
A'ict.  c.  52,  s.  152  ;  see  Re  Lynei<, 
1893,  2  Q.  B.  113;  lie  Hehhy,  10 
Times  L.  R.  87;  Re  ]\'heeler's 
Settlement,  1899,  2  Cb.  717;  Re 
Wordey,  1901,  1  K.  B.  309. 

(y)  Ex  parte  Jones,  In  re 
Grissell,  12  Ch.  D.  484;  Be  a 
debtor,  1898,  2  Q.  B.  576. 

(z)  Belton  v.  Hodgeg,  9  Biiig. 
365,  370 ;  stat.  37  &"  38  Alct.  c. 
62,  ante,  p.  158 ;  B.  v.  Wileon, 
5  Q.  B.  D.  28 ;  Ex  parte  Jones, 
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whether  a  luuatic  can  be   made   bankrupt  (a).      If  a  persons 
person  having  privilege  of  Parliament  commits  an  act  bavins  privi- 
of    bankruptcy,   he    may   be    dealt    with    under    the  liamout. 
Bankruptcy  Act,  1883,  in  like  manner  as  if  he  had 
not  such  privilege  (b). 

A  person  becomes  liable  to  be  adjudged  bankrupt  Acts  of  bank- 
by  committing  an  act  of  bankruptcy.     By  the  Bank-  ^^^  ^'^' 
ruptcy    Act,    1883  (c),   a   debtor   commits   an    act    of 
bankruptcy  in  each  of  the  following  cases : — 

(a.)  If  in  England  or  elsewhere  he  makes  a  con- 
veyance or  assignment  of  his  property  to  a 
trustee  or  trustees  for  the  benefit  of  his 
creditors  generally  (d)  : 
(b.)  If  in  England  or  elsewhere  he  makes  a  fraudulent 
conveyance,  gift,  delivery,  or  transfer  of  his 
property,  or  of  any  part  thereof  (c): 
(c.)  If  in  England  or  elsewhere  he  makes  any  con- 
veyance or  transfer  of  his  property  or  any  part 
thereof,  or  creates  any  charge  thereon  which 


Be  Jones,  18  Ch.  D.  109 ;  LoveU 
V.  Beauchamp,  1894,  A.  0.  607, 
till. 

(rt)  See  Re  Farnham,  1895,  2 
Cli.  799. 

(b)  Stat.  46  &  47  Vict.  c.  52, 
s.  124.  The  same  law  prevailed 
under  the  Acts  of  1869,  1861, 
1849,  and  1825 ;  stats.  32  &  33 
Vict.  c.  71,  8.  120  ;  24  &  25  Vict. 
c.  134,  s.  69 ;  12  &  13  Vict.  c.  106, 
s.  66;  6  Geo.  IV.  c.  16,  s.  9. 
Traders  having  privilege  of  par- 
liament were  first  expressly  de- 
clared to  be  subject  to  the 
bankrupt  laws  by  stat.  4  Geo.  III. 
c.  33.  But,  independently  of  the 
express  provisions  of  the  various 
bankruptcy  statutes,  a  person, 
who  enjoys  privilege  of  parlia- 
ment, is  not  thereby  exempted 
from  liability  to  be  adjudged 
bankrupt;  Ex  parte  Meymot,  1 
Atk.  196,  201;  Duke  of  New- 
castle   V.    Morris,    L.    K.    4    H. 


L.  661. 

(o)  Stat.  46  &  47  Vict.  c.  52, 
s.  4. 

(rf)  See  Be  S packman,  24  Q. 
B.  D.  728  ;  Be  Huqhes,  1893,  1 
Q.  B.  595 ;  cf.  Be  PhiUips,  1900, 
2  Q.  B.  329.  This  was  first  ex- 
pressly made  an  act  of  bankruptcy 
by  stat.  32  &  33  Vict.  c.  71,  s.  6. 
Before  the  Act  of  1869,  a  con- 
veyance of  all  a  man's  property 
to  trustees  for  tlie  benefit  of  his 
creditors  generally  was  held  to 
be  an  act  of  bankruptcy,  as  being 
a  fraudulent  conveyance ;  see 
ante,  p.  236,  and  cases  cited  in 
note  [li)  thereto. 

(«)  This  was  made  an  act  of 
bankruptcy,  as  to  traders,  by 
stats.  1  Jac.  I.  c.  15,  s.  2 ;  6 
Geo.  IV.  c.  16,  s.  3  ;  12  &  13  Vict. 
c.  106,  B.  67 ;  as  to  non-traders, 
by  stat.  24  &  25  Vict.  c.  134,  s. 
70  ;  as  to  all  debtors,  by  stat.  32 
&  33  Vict.  c.  71,8.  6. 

16—2 
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would  iiiuler  this  or  any  other  Act  be  void  as 
a  fraudulent  preference  if  lie  were  adjudged 
])aiikrupt  (/): 

(d.)  If  with  intent  to  defeat  or  delay  his  creditors  he 
does  any  of  the  following  things,  namely, 
departs  out  of  England,  or  being  out  of 
England  remains  out  of  England  ((/),  or 
departs  from  his  dwelling-house,  or  otherwise 
absents  himself  (h),  or  begins  to:keep  house  (i)  : 

(e.)  If  execution  against  him  has  been  levied  by 
seizure  of  his  goods  under  process  in  an  action 
in  any  Court,  or  in  any  civil  proceeding  (k)  in 
the  High  Court,  and  the  goods  have  been 
either  sold(/),  or  held  by  the  sheriff  for 
twenty-one  days  (m) : 

(f.)  If  he  files  in  the  Court  a  declaration  of  his 
inability  to  pay  his  debts  or  presents  a  bank- 
ruptcy petition  against  himself  (?i): 


(/)  This  was  first  made  an 
act  of  baukruptcy  by  the  Act  of 
lS8o.  Before  that  Act.  an  act, 
which  might  be  avoided  as  a 
fraudulent  preference,  was  not  an 
act  of  bankruptcy  unless  it  were 
void  as  a  fraudulent  conveyance ; 
Ex  parte  Stubbim^,  Re  Wilkinson, 
17  Ch.  D.  58,  68. 

(r/)  This  was  made  an  act  of 
bankruptcy,  as  to  traders,  by 
stats.  13  Eliz.  c.  7,  s.  1  ;  1  Jac.  I. 
c.  15,  8.  2  ;  6  Geo.  IV.  c.  16,  s.  o  ; 
12  &  13  Vict.  c.  106,  s.  67;  as  to 
non-traders,  by  stat.  24  &  2.')  Vict. 
c.  134.  s.  70  ;  as  to  all  debtors,  by 
Stat.  32  \:  33  Vict.  c.  7i,  a.  6. 
Wee  Ex  parte  Brandon,  Re  Trench, 
25  Ch.  D.  500. 

(/t)  Before  the  Act  of  1883, 
this  was  an  act  of  bankruptcy  in 
tho  case  of  traders  only.  See 
stats.  13  Eliz.  c.  7,  s.  1  ;  1  Jac.  I. 
c.  la,  s.  2  ;  6  (ileo.  IV.  c.  16,  s.  3 ; 
12  &  13  Vict.  c.  106,  s.  67  ;  32  k 
33  Vict.  c.  71,  s.  6;  Ex  j)arte 
M'Geonje,  Re  Stevens,  20  Ch.  D. 
697. 

it)  Before   the  Act    of    1869, 


tills  was  an  act  of  bankruptcy  in 
the  case  of  traders  only ;  by  "that 
Act  in  the  case  of  all  debtors 
(see  enactments  cited  in  iJreced- 
ing  note). 

(/i)  See  Ex  parte  Caucasian 
Tradiruf  Corporation,  1896,  1 
Q.  B.  368. 

(Z)  See  Re  Follows,  1895,  2 
Q.  B.  521,  as  to  interpleader. 

(m)  Stat.  53  &  54  Vict.  c.  71, 
8. 1  ;  see  Burns'  Trustee  v.  Brown, 
1895,  1  Q.  B.  324;  Re  North, 
1895,  2  Q,  B.  264.  This  was  first 
made  an  act  of  bankruptcy  in 
the  case  of  all  debtors  by  tlie  Act 
of  1883.  Under  the  Acts  of  1869 
and  1861  the  seizure  and  sale  of 
the  goods  of  a  trader  on  an  exe- 
cution for  50/.  or  upwards  was  an 
act  of  bankruptcy ;  stats.  32  &  33 
Vict.  c.  71,  s.  6  ;  "24  &  25  Vict.  c. 
134,  s.  73. 

(n)  These  were  acts  of  bank- 
ruptcy under  the  Acts  of  1869 
and  1861,  in  the  case  of  all 
debtors,  and  under  the  Act  of 
1849  in  the  case  of  traders :  stats. 
32  it  33  Vict.  c.  71,  8.  6 ;  Ex  parte 
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(g.)  If  a  creditor  (o)  has  obtained  a  final  judgment  (j)) 
against  liim  for  any  amount,  and  execution 
thereon  not  having  been  stayed,  has  served  on 
him  in  England,  or,  by  leave  of  the  Court, 
elsewhere,  a  bankruptcy  notice  under  this 
Act  (q),  requiring  him  to  pay  the  judgment 
debt  in  accordance  with  the  terms  of  the  judg- 
ment, or  to  secure  or  compound  for  it  to  the 
satisfaction  of  the  creditor  or  the  Court,  and 
he  does  not,  within  seven  days  after  service  of 
the  notice,  in  case  the  service  is  effected  in 
England,  and  in  case  the  service  is  effected 
elsewhere,  then  within  tlie  time  limited  in  that 
behalf  by  the  order  giving  leave  to  effect  the 
service,  either  comply  with  tlie  requirements 
of  the  notice,  or  satisfy  the  Court  that  he  has 
a  counter-claim,  set-off  or  cross  demand  which 
equals  or  exceeds  the  amount  of  the  judgment 
debt,  and  which  he  could  not  set  up  in 
the  action  in  which  the  judgment  was  ob- 
tained (r). 

Buujnan,  Be  Bissell,  L.  E.  G  Ch.  1892,  2  Q.  B.  77 ;  Ee  Howes,  ib. 

(J05  i  24  &  25  Vict.  c.  134,  ss.  72,  G28. 

80;  12  &  13  Vict.  c.  106,  ss.  70,  (r)  See  Be  Potoe/?,  1891, 2  Q.  B, 

7(5,93.     Filing  a  declaration  of  324;   Ee  Fraser,  1892,  2   Q.  B. 

insolvency  was  first  made  an  act  633  ;  Ee  H.  B.,  1904,  1  K.  B.  94. 

of  bankruptcy  by  stat.  G  Geo.  IV.  In  the  like  acts  of  bankruptcy 

c.  16  9.  6.      A  trader   was  first  under  the  Acts  of  1869  and  1861, 

enabled  to  present  a  bankruptcy  a  difference   was  made  between 

petition  against  himself  by  stat.  traders  and  non-traders :  see  stats. 

7  &  8  Vict.  c.  96,  s.  41.  32  &  33  Vict.  c.  71,  s.  6 ;  24  &  25 

(o)  Including  any  person  who  Vict.  c.  134,  ss.  76 — 85.     Failure 

is  for  the  time  being  entitled  to  to  satisfy  a  debt,  after  summons 

enforce  a  final  judgment;    stat.  duly  issued,  was  first  made  an  act 

53  &  54  Vict,  c.71,  s.  1.  of    bankruptcy   in   the    case   of 

(p)  See  Ex  'parte  Chiiiery,  12  tmdeis  having  privilege  of  rarlia- 

Q.  B.  D.  342  ;  Ex  parte  Schmitz,  ment  (who  could  not  be  arrested 

Ee    Cohen,    ib.    509  ;     Ex  parte  for  debt)  by  stat.  4  Geo.  III.  c.  33 

Moore,  Ee  Faithful},  14  Q.  B.  D.  (so  also  under  6  Geo.  IV.  c.  16, 

627;  Ee  Binstead,  \Si)%  1  Q.  B.  ss.   10,  11);    in    the  case   of   all 

199.  traders,  by    1  &  2   Vict.  c.    110 

(q)  See  Stat.  46  &  47  Vict.  c.  (which  abolished  arrest  on  mesne 

52,  8.  4,  sub-s.    2;    Bankruptcy  process  in  civil  actions),  s.  8  ;  12  & 

Rules,  1886,  Nos.  136—142  ;  Ee  13  Vict.  c.  106,  s.  72. 
Low,  1891, 1  Q.  B.  147 ;  Ee  Child, 


246 


OF  CHOSES   IN   ACTION. 


History  of 
iJi-oaeiit  ixcts  of 
bankruptcy. 

Obsolete  acta 
of  bankruptcy. 


(h.)  If  the  debtor  gives  notice  to  any  of  his  creditors 
that  he  has  suspended,  or  that  he  is  about  to 
suspend,  payment  of  his  debts  (,s'). 

If  the  reader  will  look  at  the  notes  appended  to  the 
above  definitions,  he  will  gain  an  idea  of  the  previous 
history  of  every  act  of  bankruptcy  defined  in  the  Act  of 
1883.  Certain  acts  of  bankruptcy,  defined  by  former 
bankruptcy  statutes,  were  omitted  from  the  present  Act 
as  obsolete ;  these  are  principally  outlawry  (/),  abolished 
in  civil  proceedings  in  the  year  1879  (n),  and  certain 
acts,  such  as  lying  in  prison  for  debt,  or  escape  from 
such  imprisonment  (x),  which  could  not  be  committed 
after  the  abolition  of  imprisonment  for  debt  at  the 
beginning  of  1870  (y). 


Fraudulent 
conveyance, 
wliat  is. 


We  have  seen  (z)  that  it  has  been  an  act  of  bank- 
ruptcy for  a  person  w^ithin  the  bankrupt  laws  to  make 
any  fraudulent  conveyance  of  his  property,  ever  since 
the  bankruptcy  statute,  1  Jac.  I.  c,  15,  was  passed. 
The  question  of  fraud  sometimes  resolves  itself  into  the 
question  of  the  debtor's  intention  in  making  the  con- 
veyance, and  sometimes  is  concluded  from  the  nature  of 
the  conveyance  itself  {a).  A  hand  fide  intent  to  carry 
on  his  business,  and  to  procure  advances  for  that  purpose, 
will  sustain  a  mortgage  of  the  whole  or  nearly  all  of  the 
debtor's  property  {h) ;  and  this  is  the  case  even  if  such 


(s)  Tliis  was  first  made  an  act 
of  bankruptcy  by  the  Act  of  1883 
8ee  Ex  parte  MclcoU,  13  _Q.  B.  D, 
4(Jy ;  Ex  parte   Oastler,  ib.   471 
Croolc  V.  Morley.  18111,  A.  C.  310 
BeDainfrey,  18'j;5, '2  Q.  B.  11(3 
Be  Sinvmson,  1SI.»4,  1  Q.  B.  433 
Be  Scott,  189G,  1   Q.  B.  G19  ;   cf. 
Clough  V.  Samuel,   1905,   A.    0 
442. 

(0  See  stats.  13  Eliz.  c.  7, 
B.  1;  1  Jac.  I.  c.  15,  s.  2 ;  G 
Geo.  IV.  c.  10,  s.  3;  12  &  13 
Tict.  c.  100,  s.  67 ;  32  &  33  Vict. 
c.71,s.  6. 

(w)  Ante,  p.  96,  n.  (/). 


(x)  See  stats.  1  Jac.  I.  c.  15, 
s.  2;  21  Jac.  I.  c.  19,  s.  2 ;  0 
Geo.  IV.  c.  16,  S3.  3,  5;  12  &  13 
Vict.  c.  106,  ss.  67,  09;  24  &  25 
Vict.  c.  134,  8.  71.  As  to  taking 
tlie  benefit  of  any  statute  for  the 
relief  of  insolvent  debtors,  see 
stats.  12  &  13  Vict.  c.  106,  ss.  74, 
75 ;  24  &  25  Vict.  c.  134,  s.  75. 

(2/)  Ante,  p.  206. 

(z)  Ante,  p.  243,  n.  (e). 

(«)  See  Be  Mirth,  1899,  1 
Q.  B.  612. 

(h)  Bittleslone  v.  Cook,  6  E.  & 
B.  296 ;  Ex  parte  Hauxwell,  Be 
Heminfjtmy,  23  Cb.  D.  626,  638. 
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advances  are  procured  at  the  expense  of  first  securing 
to  the  proposed  lender  a  pre-existing  debt  (c).  But  a 
mortgage  of  all  or  nearly  all  the  debtor's  property  for 
simply  securing  a  pre-existing  debt,  is  evidently  a 
fraud  on  the  other  creditors,  and  as  such  is  void  as  a 
fraudulent  conveyance  ((i^).  Not  so,  however,  where  a 
substantial  portion  of  the  debtor's  property  is  excepted 
from  the  security,  and  the  conveyance  is  made  under 
pressure  (e). 

When  a  debtor  has  committed  an  act  of  bankruptcy.  Proceedings 
proceedings   in   bankruptcy   must   be    duly   instituted  "uptcV' 
against  him,  in  order  that  he  may  be  adjudged  bankrupt. 
The  first  step  in  these  proceedings  has  always  been  a 
petition  addressed  formerly  to  the  Lord  Chancellor  (  / ),  Bankruptcy 

^  -'  .       \J  />    petition. 

afterwards  to  the  Court  of  Bankruptcy  {g),  and  now  to 
the  High  Court  of  Justice,  or  to  a  County  Court  having 
bankruptcy  jurisdiction  {h).  Formerly  such  a  petition 
could  only  be  presented  by  a  creditor  {i).  But  the 
provisions  of  an  Act  of  the  year  1844,  enabled  a  man 
to  present  a  bankruptcy  petition  against  himself  (^•); 
and  all  the  subsequent  bankruptcy  statutes  have  con- 
tained  similar  provisions  (/).      The    Bankruptcy   Act, 

(c)  FenneU  v.  Reynolds,  11  C.       0.  349. 

B.  N,  8.  709;  Ex  jmrfe  Winder,  (/)  Stats.  13  Eliz.  c.  7,  s.  2  ; 

Be    Winstanley,   1    Ch.    D.   290;  6  Geo,  IV.  c.  16,  s.   12 ;  1  &  2 

affirmed    on    appeal,    Ex    parte  "Will.  IV.  c.  56,  s.  12 ;  2  Black. 

Sheen,  Re    Winstanley,  1  Ch.  D.  C'omm.  480. 

.'i60 ;  Ex  parte  Ellis,  In  re  Ellis,  (q)  Stats.  12  &  13  Viet.  c.  106, 

2  Ch.  D.  797  ;  Ex  parte  Games,  s.  89 ;  24  &  25  Vict.  c.  134,  a.  88  ; 

In  re  Bamford,  12  Ch.  D.  314;  32  &  33  Vict.  c.  71,  ss.  4,  S,  59. 

Ex   parte    Wilkinson,   Re   Berry,  (/t)  Stat.  46  &  47  Vict.  c.  52, 

22  Ch.  D.  788  ;  Ex  parte  Johnson,  a.  92  ;  see  b.  100. 

Re  Chapman,  26  Ch.  D.  338.  (i)  See  2  Black.  Comm.  480; 

(d)  Smith  V.  Cannon,  2  E.  &  B.  stut.  6  Geo.  IV.  c.  16. 

35 ;  Ex  parte  Foxley,  In  re  Morse,  (Jc)  Stat.   7   &   8   Vict.   c.   96, 

L.  R.  3  Ch.  515 ;  Ex  "parte  Trevor,  s.  41,  applying  to  traders  only. 

In  re  Burghardt,  1  Ch.  D.  297 ;  (/)  Stats.  12  &  13  Vict.  c.  106, 

Ex  parte   Cooper,  Re  Baum,  10  s.  93  (as  to  traders)  ;  24  &  25  Vict. 

Ch.  D.  313;  Ex  parte  Payne,  Re  c.  134,  8.  86  (as  to  all  d  oh  tors) ; 

Cross,  11  Ch.  D.  539;  Ex  parte  32  &  33  Vict.  c.  71,  s.  125.     See 

Bann,  Re  Parker,  17  Ch.  D.  26  ;  Re  Painter,  1895,  1  Q.  B.  85 ;  Re 

Ex  parte  Chaplin,   Re  Sinclair,  Hancock,  1904,  1  K.  B.  585;  of. 

26  Ch.  D.  319.  Re  Belts,  1901,  2  K.  B.  39. 

(e)  Smith   v.    Timms,  1    H.  & 
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1883,  now  eiicacts  that,  sul)ject  to  the  conditions  therein 
specified,  if  a  debtor  commits  an  act  of  bankruptcy,  the 
Court  may,  on  a  hanlcruptcy  'petition  being  presented, 
either  by  a  creditor  or  by  the  debtor,  make  an  order. 

Receiving        i^^  the  Act  called  a  receiving  order,  for  the  protection  of 

onUT.  the  estate  (m). 

whkh  creditor       ^  Creditor  shall  not  be  entitled  to  present  a  bank- 
luay  petition,    ruptcy  petition  against  a  debtor  unless — 

(a.)  The  debt  owing  by  the  debtor  to  the  petitioning 
creditor,  or,  if  two  or  more  creditors  join  in 
the  petition,  the  aggregate  amount  of  debts 
owing   to    the   several   petitioning    creditors 
amounts  to  lifty  pounds,  and 
(1).)  The  debt  is  a  liquidated  sum,  payable  either  im- 
mediately or  at  some  certain  future  time,  and 
(c.)  The  act  of  bankruptcy  on  which  the  petition  is 
grounded  has  occurred  within  three  months 
before  the  presentation  of  the  petition,  and 
(d.)  The  debtor  is  domiciled  in  England  {n),  or,  within 
a  year  before  the  date  of  the  presentation  of 
the   petition,  has    ordinarily  resided   or   had 
a  dwelling-house   or    place    of    business    in 
England  (o). 
If  the  petitioning  creditor  is  a  secured  creditor,  he 
must,  in  his  petition,  either  state  that  he  is  willing  to 
give  up  his  security  for  the  benefit  of  the  creditors  in 
the  event  of  the  debtor  being  adjudged   bankrupt,  or 
give  an  estimate  of  the  value  of  his  security.     In  the 
latter  case,  he  may  be  admitted  as  a  petitioning  creditor 
to  the  extent  of  the  balance  of  the  debt  due  to  him 
after   deducting   the  value  so  estimated,  in  the  same 
manner  as  if  he  were  an    unsecured   creditor  (^j).      A 

(m)  Stat.  46  k  47  Vict.  c.  52,  (o)  Be  Hecquard,  24  Q.  B.  1). 

8.  T).  71  ;  see  ante,  p.  242.  and  n.  (s). 

(m)  Not  in  Scotland  or  Ireland  ;  (p)  Stat.  4(j  &  47  A'ict.  c.  .')2, 

Ex  parte  Cunningliam,  1:5  Q.  B.  s.    6.      See   Re    Vautin,    1899,  2 

D.  418;  see  Ex  parte  Barne,  1<;  Q.    B.    549;    lie    Button,    1905, 

Q.  B.  D.  522.  1  K.  B.  602. 


Secured 

creditor 
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creditor's  petition  shall   be   verified  by  affidavit,    and  Proceedings 
served  in  the  prescribed  manner  {q).     At  the  hearing  credUor^s^  °" 
the    Court   shall    require   proof  of    the   debt   of    the  petition, 
petitioning  creditor,  of  the  service  of  the  petition,  and 
of  the  act  of  bankruptcy,  or,  if  more  than  one  act  of 
bankruptcy  is  alleged  in  the  petition,  of  some  one  of 
the  alleged  acts  of  bankruptcy,  and,  if  satisfied  with  the 
proof,  may  make   a   receiving   order   in  pursuance  of 
the  petition  (r).     A  debtor's  petition  shall  allege  that  Debtor's 
the  debtor  is  unable  to  pay  his  debts,  and  the  presenta-  o,^(ler*t,here*on 
tion  thereof  shall  be  deemed  an  act  of  bankruptcy  with- 
out the  previous  filing  by  the  debtor  of  any  declaration 
of  inability  to  pay  his  debts,  and  the  Court  shall  there- 
upon make  a  receiving  order  (s).     Neither  a  creditor's 
nor  a   debtor's  petition   shall,  after   presentment,   be 
withdrawn  without  the  leave  of  the  Court  {t).     If  the  Petition, 
debtor  against  or  by  whom  a  bankruptcy  petition  is  presented/ 
presented  has  resided  or  carried  on  business  within  the 
London  bankruptcy  district  as  defined  by  the  Act  {u) 
for  the  greater  part  of  the   six   months   immediately 
preceding  the   presentation   of  the   petition,  or  for  a 
longer   period   during   those   six  months  than  in   the 
district   of  any  County  Court,  or  is  not   resident    in 
England,  or  if  the   petitioning  creditor  is   unable  to 
ascertain  the  residence  of  the  debtor,  the  petition  shall 
be  presented  to  the  High  Court,     In  any  other  case  the 
petition  shall  be  presented  to  the  County  Court   for 
the  district  in  which  the  debtor  has  resided  or  carried 
on  business  for  the  longest  period  during  the  six  months 
immediately  preceding  the  presentation  of  the  petition. 
But  these  provisions  shall  not  invalidate  a  proceeding 
by  reason  of  its  being  taken  in  a  wrong  Court  (x'). 

On   the   making   of    a  receiving   order   an    official  Effect  of 

receiving 

iq)  Sect.  7,  sub-s.  1 ;  see  rules       143—147,  157.  order. 

(1886)  14:5—150.  (0  Sects.  7  (sub-s.  7),  8. 

(r)  Sect.  7,  sub-s.  2  ;  see  rules  (w)  See  s.  96. 

(1886)157—109.  (x)  Sect.  95;   see  rule  (1886) 

(.s)  Sect.    8;    see  rules   (1880)       145;  iJ^  Fre?ic7i,  24  Q.  B.  D.  03. 
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Secured 
creditor. 


Official 
receivers. 


Special 
manager. 


Interim 
receiver. 


Staying 
action  oi 
process 
against 
debtor. 


receiver  shall  be  thereby  constituted  receiver  of  the 
property  of  the  debtor,  and  thereafter,  except  as  directed 
by  the  Act,  no  creditor  to  whom  the  debtor  is  indebted 
in  respect  of  any  debt  provable  in  bankruptcy  shall 
have  any  remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt,  or  shall  commence  any 
action  or  other  legal  proceedings  unless  with  the  leave 
of  the  Court,  and  on  such  terms  as  the  Court  may 
impose.  But  this  enactment  shall  not  affect  the  power 
of  any  secured  creditor  to  realise  or  otherwise  deal  with 
his  security  in  the  same  manner  as  he  would  have  been 
entitled  to  realise  or  deal  with  it  if  this  enactment  had 
not  been  passed  (y).  The  Board  of  Trade  are  empowered 
to  appoint  such  persons  as  they  may  think  fit  to  be 
official  receivers  of  debtors'  estates  (z) ;  and  an  official 
receiver  for  the  bankruptcy  district  of  the  High  Court, 
and  official  receivers  for  the  bankruptcy  districts  within 
the  jurisdiction  of  the  County  Courts,  have  been 
appointed  accordingly  («).  Official  receivers  act  under 
the  general  authority  and  directions  of  the  Board  of 
Trade,  but  are  also  officers  of  the  Courts  to  which  they 
are  respectively  attached  (z).  The  official  receiver  is 
empowered,  on  the  application  of  any  creditor,  to 
appoint  a  special  manager  of  the  debtor's  estate  to  act 
until  a  trustee  is  appointed  (Z>).  The  Court  has  power 
at  any  time  after  the  presentation  of  a  bankruptcy 
petition,  and  before  a  receiving  order  is  made,  to 
appoint  the  official  receiver  to  be  interim  receiver  of 
the  debtor's  property  (c).  And,  at  any  time  after  the 
presentation  of  such  a  petition,  the  Court  may  stay 
any  action,  execution,  or  other  legal  process  against  the 


(j/)  Sect.  9;  see  lie  Byleij,  15 
Q.  B.  D.  329 ;  Ee  Mannhig,  iJO 
Gil.  D.  480  ;  lihodes  v.  Dawson, 
16  Q.  B.  D.  548;  Re  GitedaUu, 
1905,  2  Ch.  831. 

iz)  Sect.  GG. 

(o)  See  Order  of  Ist  January, 


1884,  W.  N.  ntli  January,  1884. 

(b)  Stat.  4G  \-  47  Vict.  c.  52, 
s.  12;  lie  A.  B.  (t  Co.  (Xo.  2), 
1900,  2  Q.  B.  429. 

(c)  Sect.  10(1);  lie  A.  n.&  Co 
(No.  2).  1900,  2  Q.  B.  429. 
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property  or  person  of  the  debtor  (d).     Notice  of  eveiy  Advertise- 

receiving   order  is  required  to  be  duly  gazetted  and  ^cgiyjug 

advertised  (e).  order. 


As  soon  as  may  be  after  the  making  of  a  receiving  First  meeting 

order,  a  Jirst  meeting  of  creditor's  is  held  in  accordance  '^  ^^^  ^  °^^- 
with   the   Act  (/).      And   a   debtor   against   whom   a 

receiving   order   is  made,  is  required   to   make  out  a  Debtor's 

statement   of  his    affairs   in   the   prescribed   form  (g) ;  ^ffaks^"*  "^ 

and  also  has  to  undergo  a  lyuhlic  examination  in  Court  puijUe  esami- 

with  regard  to  his  affairs  (h).     And  if  the  creditors  at  n'\tiou  of 

°  .  ^    ^       .  debtcjr. 

the   first    meeting,   or    any   adjournment    thereof,   by 

ordinary  resolution  resolve  that  the  debtor  be  adjudged 

bankrupt,  or  pass  no  resolution,  or  if  the  creditors  do 

not  meet,  or  if  a  composition  or  scheme  is  not  accepted 

or  approved  in  pursuance  of  the  Act  within  fourteen 

days  after  the  conclusion  of  the  examination  of  the 

debtor,  or  such  further  time  as  the  Court  may  allow, 

the  Court  shall  adjudge  the  debtor  bankrupt  (i).     On  Aajuaioatimi 

the  application  of  the  debtor  himself  the  Court  may  j.„ptcy^ 

adjudge   him    bankrupt   at    the    time    of    making    a 

receiving  order,  or   at   any  time   thereafter  (y).     And 

when  a  receiving  order  has  been  made,  and  a  quorum 

of    creditors   do   not   attend   at   the    time    and   place 

appointed  for  the  first  meeting,  or  one   adjournment 

thereof,  or  where  the  official  receiver  satisfies  the  Court 

that  the  debtor  has  absconded,  or  that  the  debtor  does 

not  intend  to  propose  a  composition  or  scheme,  or  in  any 

of  the  other  cases  mentioned  in  the  Act,  the  Court  may, 

either  on  the  application  of  a  creditor,  or  of  the  official 

id)  Sect.  10(2);  see  rule  (ISSG)  s.  IG;  rules  (1886)  217,  218. 
181.  (70  Sect.    17;     stat.   5:^   &    54 

(e)  Sect.  13 ;  see  rule  (188G)  182.  Yict.  c.  71,  s.  2  ;  rules  (188G)  6, 

(/)  Sect.  15,  and  first  schedule ;  184—189. 
53  &-  54  Vict.  c.  71,8.  18;  rules  (i)  Stat.  46  &  47  Yict.  c.  52, 

(188G)    249—257 ;     rules  (181)0)  s.  20.     See  Re  Thurloiv,  1895,  1 

58—60.  Q.  B.  724. 

(gf)  Stat.  46  &  47  Vict.  o.  52,  {j)  Rule  (1886)  190. 
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Advertise- 
ment. 


receiver,  rorthwilh  adjudge  the  debtor  bankrupt  (k). 
Notice  of  every  order  adjudging  a  debtor  bankrupt 
must  be  duly  gazetted  and  advertised  (/). 


Composition 
or  scheme  of 
arrangement. 


A  debtor,  against  whom  a  receiving  order  has  been 
made,  is  not  necessarily  adjudged  bankrupt,  for  he  may 
make  a  proposal  for  a  composition  in  satisfaction  of  his 
debts,  or  a  scheme  of  arrangement  of  his  affairs  (m). 
And  if  his  proposal  be  accepted  by  a  majority  in  number 
and  three-fourths  in  value  of  his  creditors  vpho  have 
proved  their  debts,  at  a  meeting  held  for  the  purpose, 
and  be  approved  by  the  Court  (n),  it  will  be  binding  on 
all  his  creditors  (o),  and  will  release  him  from  all  his 
liabilities  to  them  which  would  be  provable  in  bauk- 
ruptcy  (p).     But  it  will  not  release  the  debtor  from  any 
liability  under  a  judgment  against  him  in  an  action  for 
seduction,  or   under   an   affiliation   order,  or   under  a 
judgment  against  him  as  a  co-respondent  in  a  matri- 
monial cause,  except  to  such  an  extent,  and  under  such 
conditions  as  the  Court  expressly  orders  in  respect  of 
such  liability  (q).     If  a  trustee  be  appointed  to  carry 
out  such  a  composition  or  scheme  of  arrangement,  the 
debtor's  property  to  be  administered  by  him  (r)  will 
vest  in  him  in  the  same  manner  as  a  bankrupt's  pro- 
perty vests  in  the  trustee  under  the  bankruptcy ;  and 
he  will,  generally  speaking,  have  the  same  powers  and 
duties  with  respect  to  such  property,  as  a  trustee  in 
bankruptcy  has  with  respect  to   the  bankrupt's  pro- 
perty (.s).     When  a  composition  or  scheme  is  approved 

(/c)  llule(1886)  191. 

(0  Stat.  40  &  17  Vict.  c.  52, 
8.  20,  sub-s.  2  ;  rule  (1S8G)  193. 

(m)  Any  such  composition  or 
scheme  must  provide  for  payment 
in  priority  to  otlicr  dcbtw  of  all 
debts  directed  to  be  so  paid  in  the 
distribution  of  the  property  of  a 
bankrupt;  see  ante,  pp.  219,  222, 
and  Table. 

(n)  See  Re  Pillinq,  190:!.  2 
K.    B.    50;    Re    Fleiv,    1905,    1 


K.  B.  278. 

(o)  Ante,  p.  238. 

(p)  Ante,  pp.  198,  199,  and 
n.  (/O- 

Oi)  Stat.  53  &  54  Vict.  c.  71, 
B.  3,  replacing  40  &  47  Vict.  c.  52, 
s.  18;  see  Ex  parte  Reed  and 
lUmen,  17  Q.  B.  D.  244. 

(r)  See  Re  Croom,  1891,  1  Ch. 
(595. 

(s)  Stat.  53  &  54  Vict.  c.  71, 
s.  is,  sub-ss.  16,  17. 
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of,  the  official  receiver  shall,  on  payment  of  all  expenses 
incident  to  the  proceedings,  forthwith  put  the  debtor  or 
the  trustee  under  the  composition  or  scheme,  or  any 
other  person  to  whom  the  debtor's  property  is  to  be 
assigned  under  the  composition  or  scheme,  as  the  case 
may  be,  into  possession  of  the  debtor's  property ;  and 
the  Court  shall  discharge  the  receiving  order  {i). 
Where  default  is  made  in  any  payment  under  an 
approved  composition  or  scheme  either  by  the  debtor 
or  the  trustee  (if  any),  no  action  lies  to  enforce  such 
payment,  but  the  remedy  of  any  person  aggrieved  is  by 
application  to  the  Court  {ii),  which  is  empowered  to 
enforce  the  provisions  of  the  composition  or  scheme  (y). 
If  default  is  made  in  payment  of  any  instalment  due  in 
pursuance  of  the  composition  or  scheme,  or  if  it  appears 
to  the  Court  that  the  same  cannot  proceed  without 
injustice  or  undue  delay  to  the  creditors  or  the  debtor, 
or  that  the  approval  of  the  Court  was  obtained  by 
fraud  {x),  the  Court  may,  on  application  by  the  official 
receiver,  the  trustee  or  any  creditor,  adjudge  the  debtor 
bankrupt  (jj),  and  annul  the  composition  or  scheme  with- 
out prejudice  to  anything  duly  done  thereunder  (2). 


A  debtor's  affairs  may  also  be  liquidated  under  the  Power  to 

„^^^^,  „  ...  ,  r-  accept  corn- 

Act  of  1883  by  means  of  a  composition  or  scheme  ot  position  or 

arrangement  proposed  by  him,  accepted  by  a  majority  ^^^^j.™^  ^^^^^ 

in  number  and  three-fourths  in  value  of  his  creditors,  adjudiccition. 

who   have   proved   their  debts,  and  approved   by  the 

Court,  after  an  adjudication  of  bankruptcy ;  in  which 

case   the   same   proceedings   are   taken  and  the  same 

consequences  ensue  as  in  the   case   of  a   composition 

or  scheme  accepted  before  adjudication.     If  the  Court 

it)  Rule  (1890)   3U,   replacing  (x)  See    Ex    'parte    Moon,    19 

rule  (1886)  208.  Q.  B.  I).  6(39. 

(m)  Rule  (1890)  33,  replacing  (y)  See      Re      McHenry,      21 

rule  (1886)  211.  Q.  B.  D.  580. 

(v)  Stat.  53  &  54  Vict.  c.  71,  (z)  Stat.  53  &  54  Vict,  c  71, 

s.  3,  sub-3.  14.  s.  3,  8ub-s.  15. 
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Vesting  of 
bankrupt's 
property. 


Committee  of 
iuspcctioQ. 


approves  the  composition  or  scheme  it  may  make  an 
order  annulling  the  bankruptcy,  and  vesting  the  pro- 
perty of  the  bankrupt  in  him  or  in  such  other  person 
as  the  Court  may  appoint,  on  such  terms,  and  subject 
to  such  conditions,  if  any,  as  the  Court  may  declare. 
But  the  Court  may  adjudge  the  debtor  bankrupt, 
and  annul  the  composition  or  scheme,  as  in  the 
case  of  a  composition  or  scheme  approved  before 
adjudication  («). 

When  a  debtor  is  adjudged  bankrupt  (h),  his  property 
becomes  divisible  among  his  creditors,  and  vests  (with- 
out any  conveyance),  first,  in  the  ofl&cial  receiver,  as 
trustee  in  the  bankruptcy  (c),  and  then  in  the  trustee 
appointed  by  the  creditors,  on  his  appointment  (d). 
The  estate  of  the  bankrupt  is  then  administered  by 
the  trustee,  under  the  control  of  a  committee  of  in- 
spection of  not  more  than  five  nor  less  than  three 
persons   chosen   from  among  the  creditors  (e),  subject 


(o)  Stat.  46  &  47  Vict.  c.  52, 
B.  2:!,  amended  by  53  &  54  Vict. 
c.  71,  s.  6. 

(h)  Ante,  p.  251. 

(c)  Tuiquand  v.  Board  of 
Trade,  11  App.  Cas.  286. 

(d)  Stat.  46  &  47  Vict,  c  52, 
Bs.  20,  21, 54.  Stats.  34  &  35  Hen. 
VIII.  c.  4,  s.  1,  and  13  Eliz.  c.  7, 
B.  2,  gave  power  to  the  commis- 
eioncrs,  who  used  then  to  be 
appointed  to  direct  each  particuhir 
bankruptcy,  to  sell  or  otherwise 
to  deal  witli  all  tlie  bankrupt's 
property  for  the  benefit  of  his 
creditors.  Stat.  5  Geo.  II.  c.  30, 
ss.  26,  30,  provided  that  the  com- 
missioners  shouldaesign  the  bank- 
rupt's estates  and  cllects  to  as- 
f-igiiees  chosen  by  the  creditors. 
From  that  time  until  tlie  year 
1831,  the  estate  of  a  bankrupt 
was  always  expressly  conveyed 
by  the  commissioners  to  the 
assignees ;  see  Heslop  v.  Baker, 
6  Ex.  740,  747  »q.  An  Act  of 
1831,  which  established  a  Court 
of  Bankruptcy   in   London    and 


appointed  fixed  commissioners, 
and  the  Bankruptcy  Acts  of  1819 
and  1861,  provided  that  the  estate 
of  a  bankrupt  should  vest  in  the 
assignees  without  any  convey- 
ance. Under  these  Acts  there 
were  oflScial  assignees,  who  were 
officers  of  the  Bankruptcy  Court, 
as  well  as  creditors'  assignees ;  and 
under  the  Acts  of  1831  and  1S4'.» 
one  of  the  former  acted  jointly 
with  the  latter  after  their  appoint- 
ment. But  the  Act  of  1861  lelt 
the  management  of  the  estate  to 
the  creditors'  assignees  alone.  See 
stats.  1  &  2  Will.  IV.  c.o6,  ss.  22, 
25,  26 ;  12  &  13  Vict.  c.  106,  ss. 
38—45,  102,  139,  141,  142;  24  & 
25  Vict.  c.  134,  88.  108,  116—129. 
The  Act  of  1869  abolished  the 
official  assignees,  and  substituted 
for  the  creditors'  assignees  a 
trustee  to  be  apjiointed  at  a 
general  meeting  of  creditors ;  stat. 
32  &  33  Vict.  c.  71,  ss.  14,  17. 

(e)  Stat.  46  &  47  Vict.  c.  52, 
SB.  22,  56,  57,  89 ;  stat.  53  &  54 
Vict.  c.  71,  s.  5. 
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to  any  directions  that  may  be  given  by  resolution  of 
the  creditors  at  any  general  meeting  (/).  And  the 
administration  of  the  estates  of  bankrupts  is  placed 
under  the  supervision  of  the  Board  of  Trade  {g).  Strin- 
gent provisions  are  made  to  secure  the  discovery  of  all 
the  debtor's  property  {h). 

The  property  of  the  bankrupt  divisible  amongst  his  Description 
creditors,  and  in  the  Act  referred  to  as   the  property  p,.operty"^*'^  ^ 
of  the  bankrupt  Ci),  shall  not   comprise  the  following  divisible 

amongst 

particulars :  creditors. 

(1)  Property  held  liy  the  bankrupt  on  trust  for  any 

other  person  {j  )  : 

(2)  The  tools  (if  any)  of  his  trade  and  the  necessary 

wearing  apparel  and  bedding  of  himself,   his 
wife  and  children,  to  a  value,  inclusive  of  tools 
and     apparel    and     bedding,    not    exceeding 
twenty  pounds  in  the  whole  : 
But  it  shall  comprise  the  following  particulars  : 

(i.)  All  such  property  as  may  belong  to  or  be  vested 
in  the  bankrupt  at  the  commencement  of  the 
bankruptcy,  or  may  be  acquired  by  or  devolve 
on  him  before  his  discharge  ;  and 

(ii.)  The  capacity  to  exercise  and  to  take  proceedings 
for  exercising  all  such  powers  in  or  over  or  in 
respect  of  property  as  might  have  been  exer- 
cised by  the  bankrupt  for  his  own  benefit  at 
the  commencement  of  his  bankruptcy  or  before 
his  discharge,  except  the  right  of  nomination 
to  a  vacant  ecclesiastical  benefice  {h) ;  and 

(/)  Stat.  46  &  47  Vict.  c.  52,  elsewhere;  also  obligations, casc- 

8.  SO.  ments,  and  every  description  of 

((/)  Sects.  74 — 81,  91.  estate,  interest  and  profit,  present 

(li)  Sects.  24 — 27 ;   stat.  53  &  or  future,  vested  or  contingent, 

54  Vict.  c.  71,  s.  7.  arising  out  of  or  incident  to  pro- 

{i)  By   sect.    168   in   this  Act  perty  as  above  defined. 
"  property "      includes      money,  (j )  Sec   Jennings    v.    Mather, 

goods,  things  in  action,  laml,  and  19(tl,  1  K.  B.  108. 
every    description    of   property,  (li)  See   Nichols   v,   ^ixey,  29 

whether  real    or    personal,   and  Ch.  D.  1005, 
whether  situate  in   England   or 
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(iii.)  All  goods  ])ciiig,  at  the  commencement  ol"  the 
bankruptcy,  in  the  j)Ossession,  order  or  dis- 
])osition  of  the  bankrupt,  in  his  trade  or 
l)usiness,  by  the  consent  and  permission  of 
the  true  owner,  under  such  circumstances 
tliat  he  is  the  reputed  owner  thereof;  provided 
that  things  in  action  other  than  debts  due  or 
growing  due  to  the  bankrupt  in  the  course  of 
his  trade  or  business,  shall  not  be  deemed 
goods  within  the  meaning  of  this  section  (I). 


Disclaimer  of 
onerous  pro- 
pcrty. 


Discliiimcr 
of  lease. 


Where  any  part  of  the  property  of  the  bankrupt 
consists  of  land  of  any  tenure  burdened  with  onerous 
covenants,  of  shares  or  stock  in  companies,  of  unprofit- 
able contracts,  or  of  any  other  property  that  is  unsale- 
able, or  not  readily  saleable,  by  reason  of  its  binding  the 
possessor  thereof  to  the  performance  of  any  onerous  act, 
or  to  the  payment  of  any  sum  of  money,  the  trustee, 
notwithstanding  that  he  has  endeavoured  to  sell  or  has 
taken  possession  of  the  property,  or  exercised  any  act  of 
ownership  in  relation  thereto,  may,  subject  to  the  con- 
ditions and  within  the  time  specified  in  the  Act,  disclaim 
the  property  (m).  Such  a  disclaimer  operates  to  deter- 
mine, as  from  the  date  of  disclaimer,  the  rights,  interests 
and  liabilities  of  the  bankrupt  and  his  property  in  or  in 
respect  of  the  property  disclaimed,  and  also  discharges 
the  trustee  from  all  personal  liability  in  respect  of  the 
property  disclaimed,  as  from  the  date  when  the  property 
vested  in  him ;  but,  except  so  far  as  is  necessary  to 
attain  these  results,  does  not  affect  the  rights  or  liabili- 
ties of  any  other  person  (n).  A  trustee  is  not,  as  a  rule, 
entitled  to  disclaim  a  lease  without  the  leave  of  the 
Court ;    and   the   Court   may   impose    such   terms   as 


(Z)  Sect.  44 ;  see  ante,  pp. 
10:3—105. 

(m)  8tat.  46  &  47  Vict.  c.  52, 
8.  55,  Bub-s.  1,  amended  by  53  & 
54   Vict.    c.   71,  s.    I'd;    see  He 


C'often,  1905,  2  K.  B.704. 

(«)  Stat.  46  &  47  Vict.  c.  52, 
8.  55,  8ub-8.  2 ;  see  lie  Bastahle, 
1901,  2K.  B.  5IS. 
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the  Court  thinks  just,  as  a  condition  of  granting  such 

leave  (o).     The  Court  may,  on  the  application  of  any  Resciesion  of 

person  entitled  to  the  benefit  or  subject  to  the  burden  contract 
^  •  made  with 

of  a  contract  made  with  the  bankrupt,  make  an  order  bankrupt. 

rescinding  the  contract  on  such  terms  as  to  the  Court 

may  seem  equitable,  and  any  damages  payable  under 

the  order  to  the  applicant  may  be  proved  as  a  debt  in  the 

bankruptcy  (p).     Any  person  injured  by  the  operation 

of  a  disclaimer  may  prove  for  his  injury  as  a  debt  in  the 

bankruptcy  {q). 

The  trustee  shall,  as  soon  as  may  be,  take  possession  Possession  of 
of  the  deeds,  books,  and  documents  of  the  bankrupt,  trustee, 
and  all  other  parts  of  his  property  capable  of  manual 
delivery  (r).  For  the  purpose  of  acquiring  or  retaining 
possession  of  the  property  of  the  bankrupt,  the  trustee 
is  in  the  same  position  as  if  he  were  a  receiver  of  the 
property  appointed  by  the  High  Court  (s).  And  any 
treasurer,  or  other  officer,  and  any  banker,  attorney  or 
agent  of  the  bankrupt  is  required  to  pay  or  deliver  to 
the  trustee  all  money  and  securities  of  the  bankrupt, 
which  he  is  not  entitled  to  retain  as  against  the  bank- 
rupt or  trustee  {t).  Where  any  part  of  the  property  of 
the  bankrupt  consists  of  stock,  shares  in  ships,  shares,  Trustee  may 

,  .  ■:  transfer  bank- 

or  any  other  property  transierable  m  the  books  oi  any  rupt's  stock, 

company,  office,  or  person  (w),  the  trustee  may  exercise  g^^pg^jj^^j 

the  right  to  transfer  the  property  to  the  same  extent  as  shares— 
the   bankrupt   might  have  exercised  it  if  he  had  not 

become  bankrupt  (./;).     And  the  trustee  is  empowered  to  And  deal  with 

deal    with   the    bankrupt's    copyholds   without   being  wTthout^  being 

admitted  thereto  (y).  admitted. 

(o)  Sect.  55,  sub-s.  3 ;  see  rule  (s)  Sect.  50,  sub-s.  2. 

(1890)  69,  replacing  rule  (188U)  (0  Sect.  50,  sub-s.  6. 

320.  (m)  Ante,  pp.  39—42,  110. 

(p)  Sect.  55,  sub-s.  5.  (x)  Sect.  50,  sub-s.  3. 

(g)  Sect.  55,  sub-s.  7.  iy)  Sect.     50,    sub-s.    4 ;     see 

(r)  Stat.  46  &  47  Vict.  c.  52,  Williams,  II.  P.  404,  20th  ed. 
B.  50,  sub-s.  1. 

w.p.p.  17 
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Sequestration 
of"  ecclesias- 
tical benefice. 

Appropria- 
tion of  por- 
tion of  pay 
or  salary  to 
creditors. 


Whore  a  bankrupt  is  a  beneficed  clergyman,  tlic 
trustee  may  apply  for  and  obtain  a  sequestration  of 
the  profits  of  the  benefice  (z).  Where  a  bankrupt  is  an 
officer  of  the  army  or  navy,  or  an  officer  or  clerk  or 
otherwise  employed  or  engaged  in  the  civil  service  of  the 
Crown,  the  trustee  shall  receive  for  distribution  amongst 
the  creditors  so  much  of  the  bankrupt's  pay  or  salary  as 
the  Court,  on  the  application  of  the  trustee,  with  the 
consent  of  the  chief  officer  of  the  department  under 
which  the  pay  or  salary  is  enjoyed,  may  direct  (a).  And 
where  a  bankrupt  is  in  the  receipt  of  a  salary  or  income 
other  than  as  aforesaid,  or  is  entitled  to  any  half  pay, 
or  pension  (h),  or  to  any  compensation  granted  by  the 
Treasury,  the  Court,  on  the  application  of  the  trustee, 
shall  from  time  to  time  make  such  order  as  it  thinks 
just  for  the  payment  of  the  salary,  income,  half  pay, 
pension,  or  compensation,  or  of  any  part  thereof,  to  the 
trustee  to  be  applied  by  him  in  such  manner  as  the 
Court  may  direct  (c). 


Powers  of 
trustee  to 
deal  with 
property. 


The  trustee,  in  the  administration  of  the  bankrupt's 
property,  is  to  have  regard  to  any  directions  given  by 
resolution  of  the  creditors  at  any  general  meeting,  or 
by  the  committee  of  inspection  (d) ;  and  any  directions 
so  given  by  the  creditors  are  to  override  any  direc- 
tions given  by  the  committee,  in  case  of  conflict  (c). 
Subject  to  these  and  the  other  provisions  of  the  Act,  the 


(z)  Such  sequestration  is,  liow- 
ever,  subject  to  the  right  of  the 
bishop  of  the  diocese  to  appoint 
to  the  bankrupt  tbe  like  stipend 
as  he  might  have  appointed  to  a 
curate  in  case  the  bankrupt  had 
been  non-resident,  and  to  pay- 
ment of  such  stipend  to  the  bank- 
rupt, and  also  to  payment  of  any 
duly  licensed  curate's  salary  (not 
exceeding  50Z.)  for  four  months 
be'bre  the  date  of  the  receiving 
order ;  sect.  52.  See  lie  Latcrence, 
1896,  P.  244. 


(a)  Sect.  53,  sub-s.  1. 

(6)  Re  Samuhrs,  1895,  2  Q.  B. 
117,  424  ;  Be  Ward,  1897, 1  Q.  B. 
26(J. 

((■)  Sect.  53,  sub-s.  1 ;  see  Be 
Shine,  181)2,  1  Q.  B.  522;  Be 
Boijers,  1894,  1  Q.  B.  425;  also 
Ex  parte  Huggins,  21  Ch.  D.  85  ; 
Ex  parte  Bemcell,  14  Q.  B.  D. 
301  ;  decided  on  stat.  32  &  33 
AMct.  c.  71,  8.  90. 

i<l)  Ante.  p.  254. 

(e)  Stat.  46  &  47  Vict.  c.  52, 
s.  89,  sub-s.  1. 
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trustee  is  to  use  his  own  discretion  in  the  management 

of  the  estate  (/);  and  he  is  empowered  (^)  to  sell  the 

bankrupt's  property  (/i),  give  receipts  for  any  money 

received  by  him,  prove  and  draw  dividends  in  respect  of 

any  debt  due  to   the   bankrupt,  exercise   any  powers, 

the  capacity  to  exercise  which  is  vested  in  him  under 

the  Act  (^),  and  deal  with  any  property  to  which  the 

bankrupt  is  beneficially  entitled  as  tenant  in  tail   in 

the  same  manner  as  the  bankrupt  might  have  dealt  with 

it  (k).      The   trustee   is   also   empowered  (/),    with   the  rowers  cxer- 

pcrmission  of  the  committee  of  inspection  to  be  obtained  tJultee  w'ifh 

in  each  particular  case,  to  carry  on  the  bankrupt's  busi-  permission  of 

kj   c      ^  J.'  J.1  1        1  committee  of 

■ing  or   derend  any  action  or  other   legal  pro-  inspection. 

cecding  relating  to  the  bankrupt's  property,  employ  a 
solicitor  or  other  agent  to  do  any  business  sanctioned 
by  the  committee,  accept  a  sum  of  money  payable  at  a 
future  time  as  the  consideration  for  a  sale  of  any  of  the 
bankrupt's  property,  mortgage  or  pledge  any  part  of 
the  liankrupt's  property  to  raise  money  to  pay  the  debts, 
refer  to  arbitration  or  compromise  any  claim  between 
the  bankrupt  and  any  person,  who  may  have  incurred 
any  liability  to  him,  make  any  compromise  or  arrange- 
ment in  respect  of  any  debts  provable  or  claim  against 
any  person  arising  out  of  the  property  of  the  bankrupt, 
and  divide  amongst  the  creditors  any  property  which 
cannot  be  readily  or  advantageously  sold.  And  the  Power  to  allow 
trustee  may,  with  the  permission  of  the  committee  of  mana"Tpro- 
inspection,  appoint  the  bankrupt  himself  to  superintend  perty. 
the  management  of  the  property,  or  any  part  thereof, 
or  to  carry  on  his  trade  for  the  benefit  of  his  creditors ; 
and  may,  with  the  same  permission,  make  such  allow-  Allowance  to 
ance  as  he  may  think  just  to  the  bankrupt  out  of  the 
property  for  the  support  of  himself  and  his  family,  or 
for  his  services,  if  engaged  in  winding-up  the  estate : 

(/)  Sect.  89,  sub-s.  4.  (k)  See  Williams,  R.   P.  282, 

(g)  Sect.  56,  20th  ed. 

(fe)  See  a7ite,  p.  255,  n.  (i).  (I)  Sect,  57. 

CO  Ante,  p.  255. 

17—2 
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Apiilicatioa 
to  the  Court. 


but  any  such  allowance  may  be  reduced  Ijy  the 
Court  (m).  The  trustee  may  apply  to  the  Court  for 
directions  in  any  particular  matter  (?i);  and  so  may 
the  bankrupt,  or  any  of  the  creditors,  or  any  other 
person,  if  aggrieved  by  any  act  or  decision  of  the 
trustee  (o). 


IMoney  re- 
ceived by 
trustee  in 
bankruptcy. 


Trustee  not 
to  pay  into 
private 
account. 


Trnstec'B 
books  of 
account. 


Audit  by 
committee  of 
inspection, 
and  Board 
of  Trade. 

Annual  state- 
ment of  pro- 
ceedings. 


A  trustee  in  bankruptcy  is  not  permitted  to  retain  in 
his  own  hands  any  money,  which  he  may  receive  as  the 
proceeds  of  the  realisation  of  the  estate  of  the  bank- 
rupt ;  but  is  required  to  pay  the  same  to  the  Bankruptcy 
Estates  Account  at  the  Bank  of  England,  or  into  a 
local  bank,  if  authorised  by  the  Board  of  Trade,  on  the 
application  of  the  committee  of  inspection,  to  make  his 
payments  into  and  out  of  a  local  bank  (2?).  And  no 
trustee  in  a  bankruptcy  or  under  any  composition  or 
scheme  of  arrangement  shall  pay  any  sums  received  by 
him  as  trustee  into  his  private  banking  account  (;^). 
Every  trustee  in  bankruptcy  is  required  to  keep  proper 
books  of  account  (r),  to  be  submitted  with  all  requisite 
vouchers  to  the  committee  of  inspection,  when  required, 
and  not  less  than  once  every  three  months  (.s).  The 
trustee's  accounts  are  required  to  be  audited  by  the 
committee  of  inspection  once  at  least  every  three 
months  (<);  and  by  the  Board  of  Trade  every  six 
months  (u).  And  once  every  year  the  trustee  is  required 
to  transmit  to  the  Board  of  Trade  a  statement  in  pre- 
scribed form  showing  the  proceedings  in  the  bankruptcy 
up  to  the  date  of  the  statement  (x).  And  the  Board  of 
Trade  are  required  to  cause  the  statements  so  trans- 
mitted to  be  examined,  and  to  call  the  trustee  to  account 


(m)  Sect.  64. 

(n)  Sect.  89,  sub-s.  3;  rule 
(1886)  313. 

(o)  Sect.  90. 

(p)  Stat.  46  &  47  Vict.  c.  52, 
B.  74 ;  Bankruptcy  Rules,  1886, 
Kos.  340.  :U1. 

(q)  Sect.  7."). 


(r)  Sect.  80 ;  rules  (1886)  285, 

286. 

(s)  Rule  (1886)  287. 

(0  Rule  (1886)  288. 

(m)    Sect.    78;     rules    (1886) 
289—291. 

(a;)  Sect.  81,  sub-s.  1. 
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for  any  misfeasance,  neglect  or  omission  which  may 
appear  on  the  said  statements  or  in  his  accounts  or 
otherwise ;  and  the  Board  may  require  the  trustee  to 
make  good  any  loss  which  the  estate  of  the  bankrupt 
may  have  sustained  by  the  misfeasance,  neglect,  or 
omission  (y).  The  trustee  or  official  receiver  is  also 
required  to  furnish  a  statement  of  accounts  at  any  time, 
at  the  instance  of  one-sixth  of  the  creditors  (z). 

The  creditors  are  empowered  to  appoint  more  persons  Appointment 

than  one  to  the  office  of  trustee  (a),  and  to  remove  a  trustees. 

trustee  appointed  by  them  (b).     The  Board  of  Trade  are 

also  empowered  to  remove  a  trustee  for  misconduct,  Removal  of 

failure  to  perform  his  duties,  and  in  certain  cases  of    ^^^  ^^' 

unfitness  (c).     On  the  appointment  of  a  new  trustee  the 

bankrupt's  property  vests  in  him  at  once,  without  any 

conveyance  (d).     The  trustee's  remuneration  (if  any)  is  Trustee's  re- 

muneration. 

to  be  fixed  by  the  creditors,  and  to  be  in  the  nature 
of  a  commission  or  percentage,  partly  on  the  amount 
realised  by  him,  and  partly  on  the  amount  distributed 
in  dividend  (e). 

The  money  which  is  derived  from  the  realisation  of  the  Distribution 
property  of  a  bankrupt  is  applied,  first,  in  payment  of  prone°rtv"^*^  ^ 
the  costs  of  the  administration  of  the  estate,  and  is  then 
distributed  amongst  the  creditors  who  have  proved  their 
debts  (/).     Dividends  are  to  be  declared  and  distributed  Dividends, 
with  all  convenient  speed ;  in  the  absence  of  sufficient 
reason  to  the  contrary,  the  first  within  four  months  after 
the  conclusion  of  the  first  meeting  of  creditors,  and 

(2/)  Sect.  81,  8ub-8.  2.  a.  4). 

(2)  Stat.  53  &  .54  Vict.  c.  71,  ((/)  Stat.  46  &  47  Viet.  c.  52, 

8.  17.     A  sum  sufBcient  to   pay  s.  54,  sub-s.  3. 

tlie  costs  of  such  accounts  must  (e)  Sect.  72,  amended    by   53 

first  be  deposited.  &  54  Vict.  c.  71,  s.   15;    see  lie 

(a)  Stat.  46  &  47  Vict.  c.  52,  Christie,  1900,  1  Q.  B.  5. 

s.  84.  (/)  See  Be  Frost,  189!»,  2  Q.  B. 

(6)  Sect.  86,  aub-8.  2.  50,  as  to  the  assignees  of  creditors, 

(c)  Sect.  86,  8ub-8.  2,  amended  wlio  have  assigned  their  debts, 
by  53  &  54  Vict.  c.  71,  s.  19  (see 
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Final  divi- 
dend. 


No  action  for 
dividend. 


Right  of 
bankrupt 
to  siirplius. 


subsequent  dividends  at  intervals  of  not  more  than  six 
months  {g).  And  a  final  dividend  is  to  be  declared  when 
the  trustee  has  realised  all  the  bankrupt's  property, 
or  so  much  thereof  as  can,  in  the  joint  opinion  of  the 
trustee  and  the  committee  of  inspection,  be  realised 
without  needlessly  protracting  the  trusteeship  Qi).  No 
action  for  a  dividend  lies  against  the  trustee,  but  if  the 
trustee  refuses  to  pay  any  dividend  the  Court  may,  if  it 
thinks  fit,  order  him  to  pay  it,  and  also  to  pay  out  of  his 
own  money  interest  thereon  for  the  time  that  it  is  with- 
held, and  the  costs  of  the  application  (^).  The  bankrupt 
is  entitled  to  any  surplus  remaining  after  payment  in 
full  of  his  creditors,  with  interest  at  U.  per  cent,  per 
annum  from  the  date  of  the  receiving  order,  and  of  the 
expenses  of  the  bankruptcy  proceedings  {k). 


Priority  of 
debts. 


The  provisions  of  the  present  bankruptcy  law  as  to  the 
priority  of  debts  have  been  already  stated  {I) ;  and,  as 
we  have  seen,  subject  to  the  provisions  of  the  Friendly 
Societies  Act,  1896,  giving  to  a  registered  friendly 
society  a  paramount  claim  for  money  due  to  it  from 
its  officer  on  account  of  funds  of  the  society  in  his 
possession,  precedence  is  given  to  one  year's  rates  and 
taxes,  four  months'  clerks'  or  servants'  wages  up  to  50/., 
and  two  months'  labourers'  or  workmen's  wages  up  to 
25?.  With  these  exceptions,  dividends  are  paid  on  all 
debts  proved  in  the  bankruptcy  iJari  i)assu  (I),  and 
Crown  debts  are  no  longer  preferred  to  the  others  (m). 
Any  surplus  remaining  after  payment  of  all  the  debts  is 
to  be  applied  in  payment  of  interest  at  the  rate  of  4/.  per 
cent,  per  annum  from  the  date  of  the  receiving  order  on 


((7)  Sect.  58. 

(70  Sect.  62. 

ii)  Sect.  m.  Stats.  32  &  33 
Vict.  c.  71,  s.  45 ;  12  &  13  Vict, 
c.  lOG,  s.  190;  GGeo.  IV.  c.  IG, 
B.  Ill;  and  49  Ceo.  III.  c.  121, 
8.  1:^,  were  similar  in  effect. 

(J:)  ??tat.  4G  &  47  Vict.  c.  52, 


88.  65,  40,  8ub-B.  5;  stats.  32&33 
Vict.  c.  71,  s.  45  ;  12  &  13  Vict, 
c.  lOG,  s.  197 ;  0  Geo.  IV.  c.  IG, 
8.  132;  and  13  Eliz.  c.  7,  s.  4, 
were  similar  in  effect. 

(I)  See  ante,  pp.  199.  219,  and 
the  Table  opposite  p.  222. 

(m)  Ante,  pp.  199,  203,  204. 
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all  debts  proved  (n).  If  a  landlord  distrain  upon  the  Kent, 
goods  of  his  bankrupt  tenant,  after  the  commencement 
of  the  bankruptcy,  the  distress  will  only  be  available  for 
six  months'  rent  accrued  due  prior  to  the  date  of  the 
order  of  adjudication  (o)  ;  but  he  may  prove  under  the 
bankruptcy  for  the  surplus  due  for  which  the  distress 
may  not  have  been  available  (p).  And  if  a  landlord 
distrain  on  any  goods  of  a  bankrupt  within  three  months 
before  the  date  of  the  receiving  order,  the  debts,  to  which 
the  present  bankruptcy  statutes  give  priority,  are  to  be 
a  first  charge  on  the  goods  so  distrained  on,  or  the  pro- 
ceeds of  sale  thereof  ((2).  A  landlord  is  not  prevented 
from  distraining  upon  a  trustee  in  bankruptcy,  who  has 
not  disclaimed  the  lease  to  the  bankrupt  (?-),  for  rent 
accruing  due  after  the  date  of  adjudication  (s).  If  any  Preferential 
money  has  been  paid  as  a  fee  by  or  on  behalf  of  any  of^apprenUce- 
apprentice  or  articled  clerk  to  the  bankrupt,  the  trustee  sliip- 
is  empowered  to  pay  a  reasonable  sum  out  of  the  bank- 
rupt's property,  to  or  for  the  use  of  the  apprentice  or  clerk, 
upon  the  discharge  of  the  indenture  of  apprenticeship  or 
articles  by  the  bankruptcy  (t). 

Elaborate  provisions   were    made   by   former  bank-  Demands 
ruptcy  statutes  for  the  proof  of  as  many  demands  as  bankruptcy, 
possible.     Under  the  present  Act,  as  under  the  Act  of 
1869  (w),  demands  in  the  nature  of  unliquidated  damages 
arising  otherwise  than  by  reason  of  a  contract,  promise 
or  breach   of  trust,  are  not  provable  in  bankruptcy ; 

(n)  Stat.  -16  &  47  Vict.  c.  52,  s.  42  (see  s.  43),  amended  by  53  & 

s.  40,  sub-a.  5.  54   Vict.   c.   71,   s.   28.     See   lie 

(o)  One    year's    rent    so    due  Howell,  1895,  1  Q.  B.  814. 

under  stat.  4(3  &  47  Vict.  c.  52,  (q)  Stat.  51  &  52  Vict.  c.  02, 

8.  42  ;  32  &  33  Vict.  c.  71,  s.  34  ;  s.  1.  sub-ss.  1,  4. 

12  &  13  Vict.  c.  10(),  s.  129  ;  and  (»•)  Ante,  p.  250. 

6  Geo.  IV.  c.  10,  s.  74.     Before  (s)  Ux  parte  Hale,  lie  Binns, 

the  last-mentioned  statute  a  land-  1  Ch.  D.  285. 

lord  might  distrain  for  the  full  (0  Slat.  46  &  47  Vict.  c.  52, 

arrears  of  his  rent,  notwithstand-  s.  41,  replacing  32  &  33  Vict.  c. 

ing  an   act  of  bankruptcy  ;    Ex  71,  s.  33;  12  &  13  Vict.  c.  106,  s. 

parte  Plummer,   1   Atk.  103;    2  170;  and  6  Geo.  IV.  c.  16,  s.  49. 

Black.  Comm.  487.  (u)  Stat.  32  &  33  Vict.  c.  71, 

(p)  Stat.  40  &  47  Vict.  c.  52,  s.  31. 
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nor  is  any  debt  or  liability  contracted  after  the  creditor 
has  had  notice  of  an  act  of  bankruptcy  available  against 
the  debtor  {y).  But  with  these  exceptions,  all  debts 
and  liabilities  (2),  present  or  future,  certain  or  contin- 
gent, to  which  the  debtor  is  subject  at  the  date  of  the 
receiving  order,  or  to  which  he  may  become  subject 
before  his  discharge  by  reason  of  any  obligation  incurred 
before  the  date  of  the  receiving  order,  shall  be  deemed 
to  be  debts  provable  in  bankruptcy  (a).  An  estimate 
is  to  be  made  by  the  trustee  of  the  value  of  any  provable 
liability,  which  does  not  bear  a  certain  value ;  against 
which  estimate  any  person  aggrieved  may  appeal  to  the 
Mutual  credit  Court  {h).  As  we  have  seen,  where  there  have  been 
and  set-off.  mutual  credits,  mutual  debts,  or  other  mutual  dealings 
between  a  debtor  against  whom  a  receiving  order  has 
been  made,  and  any  other  person  proving  or  claiming  to 
prove  a  debt  under  such  receiving  order,  an  account 
shall  be  taken  of  what  is  due  from  the  one  party  to  the 
other  in  respect  of  such  mutual  dealings,  and  the  sum 
due  from  the  one  party  shall  be  set  off  against  any  sum 
due  from  the  other  party,  and  the  balance  of  the  account 
and  no  more,  shall  be  claimed  or  paid  on  either  side 

((/)  Stat.  46  &  47  Vict.  c.  52,  present  or  future,  certain  or  do- 

8.  'M,  sub-ss.  1,  2.  pendent  on  any  one  contingency, 

(z)  By  sect.  37,  sub-s.  8,  "  Lia-  or  on  two  or  more  contingencies  ; 

bility  "  shall  for  the  purposes  of  as  to  mode  of  valuation  capable 

this  Act  include  any  compensation  of    being    ascertained    by    fixed 

for  work  or  labour  done,  any  obli-  rules,   or   as   matter   of    opinion, 

gation  or  possibility  of  an  obli-  See  Ex  parte   Waters,  21  W.  II. 

gation  to  pay  money  or  money's  r)r)4 ;  Re  Sneezum,  3  Ch.  D.  4(J3 ; 

■worth  on  the  breach  of  an  ex-  Ex  parte  Bates,  11  Ch.  D.  914; 

press  or  implied  covenant,  con-  Emma  Silver  Mining  Co.  v.  Grant, 

tract,  agreement,  or  undertaking,  17    Ch.    D.    122;     Macfarlane's 

■whether  the  breach  does  or  does  claim,   ib.    337 ;    Ee  Bridges,  ib. 

not  occur,  or  is  or  is  not  likely  342 ;  Ex  parte  Leslie,  20  Ch.  D. 

to  occur  or  capable  of  occurring  131 ;      Watson    v.    HoJliday,    ib. 

before  the  discharge  of  the  debtor ;  7<S0,  aff.  31  W.  R.  53G  ;  Bobinsoa 

and  generally  it  shall  include  any  v.    Ommanney,  23   Ch.    D.    285; 

express  or  implied  engagement,  Hardy    v.    Fothergill,    13    App. 

agreement,  or  undertaking  to  pay,  Cas.  351;  Burnett  v.  King,  IS'.ll, 

or   capable   of  resulting   in   the  1    Ch.   4;    cf.   Re  Rns,   1904,   2 

payment  of  money,   or   money's  K.  B.  769. 

■worth,  ■whether  the  payment  is,  (a)  Sect.  37,  sub-s.  3. 

as  respects  amount,  fixed  or  un-  (b)  Sect.  37,  sub-ss.  4 — 7. 
liquidated ;      as     respects     time, 
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respectively ;  but  a  person  shall  not  be  entitled  under 

this  provision  to  claim  the  benefit  of  any  set-off  against 

the   property  of  a  debtor  in   any  case  where  he  had 

at  the  time  of  giving  credit  to  the  debtor  notice  of  an 

act  of  bankruptcy  committed  by  the  debtor  and  available 

against  him  (c).      A  debt  is   proved  by  delivering   or  Proof  of  debts. 

sending  through  the  post  in   a  prepaid  letter  to  the 

official  receiver,  or,  if  a  trustee  has  been  appointed,  to 

the  trustee,  an  affidavit  in  the  prescribed  form,  verifying 

the  debt  (d).     The  courses  open  to  a  secured  creditor  Secured 

with  respect  to  proof  of  his  claim  have  been  already 

pointed  out  (e).     Where  a  debt  proved  includes  interest, 

or  any  pecuniary  consideration  in  lieu  of  interest,  such  Interest  ou 

interest    or   consideration   sliall,    for    the   purposes    of 

dividend,  be  calculated  at  a  rate  not  exceeding  five  per 

cent,  per  annum,  without   prejudice  to  the  right  of  a 

creditor  to  receive  out  of  the  estate  any  higher  rate  of 

interest,  to  which  he  may  be  entitled,  after  all  the  debts 

proved  have  been  paid  in  full  (/).     On  any  debt  or  sum 

certain,  payable  at  a  certain  time  or  otherwise,  whereon 

interest  is  not  reserved  or   agreed   for,  and  which  is 

overdue  at  the  date  of  the  receiving  order  and  provable 

in  bankruptcy,  the  creditor  may  prove  for  interest  at  a 

rate  not  exceeding  four  per  centum  per  annum  to  the 

date  of  the  order  from  the  time  when  the  debt  or  sum 

was  payable,  if  the  debt  or  sum  is  payable  by  virtue  of 

a  written  instrument  at  a  certain  time,  and  if  payable 

otherwise,  then  from  the  time  when  a  demand  in  writing 

has  been  made  giving  the  debtor  notice  that  interest 

(c)  Sect.  38 ;  ante,  p.  233  ;  see  sot  a  value  on  his  security,  the 
Re  Gillespie,  14  Q.  B.  D.  963 ;  trustee  may  redeem  it  at  the  as- 
Palmer  Y.  Day,  lSd5,2  Q.BJJIS;  sessed  vahie,  or,  if  dissatisfied 
lie  Mid'Kent  Fruit  Factory,  IH'JG,  with  the  assessed  value,  the 
1  Ch.  507;  Re  Daintrey,  1900,  trustee  may  require  the  property 
1  Q.  13.  540.  comprised  iu  tlie  security  to  be 

(d)  Stat.  40  &  47  Vict.  c.  52,  offered  for  sale.     See  schedule  2, 
schedule  2,  rule  2 ;  and  see  rules  rule  12  ;   ante,  p.  248,  n.  (  p). 
(1880)219—231.  (/)  Stat.  53  &  54  Vict.  c.  71, 

(e)  See  the  Table  opposite  p.  s.  23.  See  Re  Fox  and  Jacobs, 
222,  ante.    If  a  secured  creditor  1894,  1  Q.  B.  438. 
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Debt  payable 
at  a  future 
time. 


will  be  claimed  from  the  date  of  the  demand  until  the 
time  of  payment  (  g).  A  creditor  may  prove  for  a  debt 
not  payable  when  the  debtor  committed  an  act  of 
bankruptcy  as  if  it  were  payable  presently,  and  may 
receive  dividends  equally  with  the  other  creditors, 
deducting  only  thereout  a  rebate  of  interest  at  the  rate 
of  five  pounds  per  centum  per  annum  computed  from 
the  declaration  of  a  dividend  to  the  time  when  the 
debt  would  have  become  payable  according  to  the 
terms  on  which  it  was  contracted  Qi). 


The  title  of 
the  assignees 
related  back 
to  the  act  of 
bankruptcy. 


As  the  bankruptcy  of  a  person  consists  in  his  com- 
mitting an  act  of  bankruptcy,  and  not  in  his  being 
adjudged  bankrupt  {%),  his  assignees  {j),  when  appointed, 
became  entitled  to  all  the  real  and  personal  estate  of 
"which  he  was  possessed  at  the  hour  when  he  committed 
the  act  (h) :  though  the  legal  estate  in  the  bankrupt's 
lands  remained  vested  in  him  until  conveyed  to  the 
assignees  by  their  appointment  (^).  The  title  of  the 
assignees,  it  was  said,  related  back  to  the  act  of  bank- 
ruptcy. The  consequences  of  this  rule  were  formerly 
very  serious,  as  many  bona  fide  transactions  were  over- 
turned in  consequence  of  an  act  of  bankruptcy  having 
been  committed  by  one  of  the  parties  without  the 
knowledge  of  the  other.  But  after  several  partial 
remedies  {in),  provisions  were  made  by  the  Act  of  18-i9, 
of  which  the  effect  was  to  substitute  the  filing  of  the 


ig)  Stat.  46  &  47  Vict.  c.  52, 
schedule  2,  rule  20.  See  ante, 
p.  223. 

(70  Schedule  2,  rule  21.  Stats. 
12  &  13  Vict.  c.  lOG,  8.  172;  6 
Geo.  IV.  c.  16,  8.  51 ;  49  Geo.  III. 
c.  121,  s.  9,  were  ti)  tlio  like  effect. 
This  provision  was  iir.st  introduced 
by  stat.  7  Geo.  I.  c.  31,  as  to  debts 
secured  by  bills,  bonds,  notes,  or 
other  persons'  securities. 

(i)  See  Re  Rds,  1904,  1  K. 
B.  451,  reversed,  1904.  2  K.  B. 
700 ;  Poimford  v.  Union  of 
London  Buii]!,  190G,  W.  N.  182. 


(j)  See  ante,  p.  254,  n.  (d). 

(fe)  Thomas  v.  Desanges,  2  B. 
&  Aid.  5SG;  Rouchv.  Great  Wed- 
ein  Railway  Company,  1  Q.  B. 
51. 

(I)  Doe  d.  Esdaile  v  Mitchell, 
2  ]\Iau.  &  Selw.  446.  See  ante, 
p.  254.  n.(c?). 

(m)  Stat.  46  Geo.  III.  c.  135, 
s.  1  ;  49  Geo.  111.  c.  121,  a.  2  ; 
56  Geo.  III.  c.  137,  8.  1 ;  G 
Geo.  IV.  c.  16,  88.  81,  S2,  84; 
2  &  3  Vict.  c.  11,  8.  12;  2  &  3 
Vict.  c.  29. 
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petition  for  adjudication  for  the  act  of  bankruptcy, 
so  far  as  respects  all  persons  dealing  and  acting  lond 
fide  and  without  notice  of  the  act  of  bankruptcy  (?i). 
Under  the  present  bankruptcy  law,  the  bankruptcy  of  Relation  ^ 
a  debtor  is  deemed  to  have  relation  back  to  and  to  title, 
commence  at  the  time  of  the  act  of  bankruptcy  (if  only 
one),  on  which  a  receiving  order  is  made  against  him, 
or  the  first  of  several  acts  of  bankruptcy  proved  to 
have  been  committed  by  him  within  three  months  next 
before  the  presentation  of  the  bankruptcy  petition  (o). 
But  subject  to  the  provisions  of  the  present  Acts  with 
respect  to  executions  or  attachments  of  debts,  and  the 
avoidance  of  certain  settlements  and  preferences,  bank- 
ruptcy does  not  invalidate  any  payment  by  the  bankrupt 
to  any  of  his  creditors,  any  payment  or  delivery  to  the 
bankrupt,  any  conveyance  by  the  bankrupt  for  valuable 
consideration,  or  any  contract  or  dealing  by  or  with  the 
bankrupt  for  valuable  consideration  ;  provided  that  the 
same  take  place  before  the  date  of  the  receiving  order, 
and  the  other  party  have  no  notice,  at  the  time,  of  any 
available  act  of  bankruptcy  previously  committed  by 
the  bankrupt  (p).  Creditors  are  not  entitled  to  retain 
the  benefit  of  any  execution  against  the  goods  or  lands 
of  their  debtor,  or  of  any  attachment  of  debts  due 
to  him,  as  against  his  trustee  in  bankruptcy,  unless 
the  execution  or  attachment  be  completed  (q)  before  the 

(7t)  8tat.  12  &  13  Vict.  c.  lOG,  meut,  1895,  1  Ch.  325;  Shears  v. 

s.  133.    The  Act  of  1869  contained  Godclard,lH9G,  I  Q.  BAQG;  Wild 

similar  provisions;  stat.  32  &  33  v.  Southicood,  1897,  1  Q.  B.  317; 

Vict.  c.  71,  ss.  11,  91,  95.  Re  Dunldey  &  Son,  1905,  2  K,  B. 

(o)  Stat.  40  &  47  Vict.  c.  52,  683. 
s.  43,  amended  by  53  &  54  Viet.  (7)  An  execution  against  goods 

c.  71,  8.  20  ;  see  Be  rollitt,  1893,  is  completed  by  seizure  and  sale ; 

1    Q.    B.    455  ;    Davis  v.  Fetrie,  an  attachment  of  a  debt  is  com- 

1905,  2  K.  B.  528,  affirmed  1906,  pleted  by  receipt  of  the  debt  (see 

W.  N.   177  ;    Pomford  v.   Union  Butler  v.    Wearinq,  17  Q.  B.  I). 

o/Lo7i£Zort.B«Hfc,  1906, W.N.  182.  182;  Figg  v.  Moore,  1894,  2  Q. 

{]))  i^tat.  40  &  47  Vict.  c.  52,  B.  090;  Burns'  Trustee  v.  Brown, 

B.  49.    And  see  Re  Sinclair,  15  1895,  1  Q.  B.  324) ;  and  an  exe- 

Q.  B.  D.  010 :  Re  PoIWt,  1893,  cation  against  land  is  completed 

1  Q.  B.  175 ;  Re  Simonson,  1894,  by   seizure  (see   Re  Hohson,   33 

1  Q.  B.  433 ;  Re  0' Shea's  Settle-  Ch.  D.  493) ;  or,  in  case  of  au 
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date  of  the  receiving  order,  and  l)efore  notice  of  the 
presentation  of  any  bankruptcy  petition  by  or  against 
the  debtor,  or  of  the  commission  of  any  availaljle  act  of 
bankruptcy  by  the  debtor  (r).  "Where  any  goods  of  a 
debtor  have  been  taken  in  execution,  and  before  the 
sale  thereof,  or  completion  of  the  execution  by  the 
receipt  or  recovery  of  the  full  amount  of  the  levy, 
notice  of  a  receiving  order  against  the  debtor  is  served 
on  the  sheriff,  the  sheriff  is  bound,  on  request,  to 
deliver  the  goods  to  the  official  receiver  or  trustee 
under  the  order,  retaining  only  a  charge  on  the  goods 
for  the  costs  of  the  execution  (s).  Where  goods  are 
sold,  or  money  is  paid,  to  avoid  sale  in  execution  of  a 
judgment  for  more  than  20Z.,  the  sheriff  is  bound  to 
retain  the  balance  of  the  proceeds  of  sale,  after  deduct- 
ing the  costs  of  the  execution,  for  fourteen  days ;  and 
if  within  that  time  notice  is  served  on  him  of  a  bank- 
ruptcy petition  having  been  presented  against  or  by  the 
debtor,  and  a  receiving  order  is  made  against  the  debtor 
tliereon  or  on  any  other  petition  of  which  the  sheriff 
has  notice,  the  sheriff  is  bound  to  pay  the  balance  to 
the  official  receiver  or  trustee,  as  the  case  may  be,  who 
will  be  entitled  to  -retain  the  same  as  against  the 
execution  creditor  (^).  Any  settlement  (?<-)  of  property 
not  being  a  settlement  made  before  and  in  considera- 
tion of  marriage,  or  made  in  favour  of  a  purchaser  or 
incumbrancer  in  good  faith  and  for  valuable  considera- 
tion, or  a  settlement  made  on  or  for  the  wife  or  chil- 
dren of  the  settlor  of  property  which  has  accrued  to 


equitable  interest,  by  the  appoint- 
ment of  a  receiver ;  stat.  40  &  47 
A'ict.  c.  52,  8.  45,  sub-s.  2. 

(*•)  Sect.  45, 8ub-8.  1  ;  Be  Ford, 
191J0,  1  Q.  B.  2(J4. 

(s)  Stat.  58  &  54  Vict.  c.  71, 
8.  11,  sub-s.  1  ;  Re  Harrison, 
1893,  2  Q.  B.  Ill  ;  Bower  V.  Belt, 
1895,  2  Q.  B.  387. 

(0  .Stat.  53  &  54  Vict.  c.  71, 
s.  11,  sub-s.  2,  replacing  46  &  47 


Vict.  c.  52,  s.  40,  sub-s.  2,  and  32 
&  33  Vict.  c.  71,  8.  87;  see  Re 
Cripps,  Rose  (fc  Co.,  21  Q.  B.  D. 
472. 

(m)  Including  any  conveyance 
or  transfer  of  property ;  stat.  4G 
&  47  Vict.  c.  52,  s.  47,  sub-s.  3 
see  Re  Flayer,  15  Q.  B.  D.  G82 
Re  Vanxittart,  1893,  1  Q.  B.  181 
Re  Tanliard,  1899,  2  Q.  B.  57 
Re  Plumnur,  1901).  2  Q.  B,  790. 
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the  settlor  after  marriage  in  right  of  his  wife,  shall, 
if  the  settlor  becomes  bankrupt  within  two  years  after 
the  date  of  the  settlement,  be  void  (x)  against  the  trustee 
in  the  bankruptcy,  and  shall,  if  the  settlor  becomes 
bankrupt  at  any  subsequent  time  within  ten  years  after 
the  date  of  the  settlement,  be  void  against  the  trustee 
in  the  bankruptcy,  unless  the  parties  claiming  under 
the  settlement  can  prove  that  the  settlor  was  at  the 
time  of  making  the  settlement  able  to  pay  all  his 
debts  without  the  aid  of  the  property  comprised  in  the 
settlement,  and  that  the  interest  of  the  settlor  in  such 
property  had  passed  to  the  trustee  of  such  settlement 
on  the  execution  thereof  (^).  But  the  title  of  a  hoim 
fide  purchaser  for  value  from  a  beneficiary  under  any 
settlement  so  liable  to  be  avoided  will  not  be  displaced 
by  the  subsequent  bankruptcy  of  the  settlor,  even 
though  the  purchaser  had  notice  that  the  settlement 
was  voluntary  (z).  Any  covenant  or  contract  made  in 
consideration  of  marriage,  for  the  future  settlement  on 
or  for  the  settlor's  wife  or  children  of  any  money  or 
property  wherein  he  had  not  at  tlie  date  of  his  marriage 
any  estate  or  interest,  whether  vested  or  contingent  in 
possession  or  remainder,  and  not  being  money  or 
property  of  or  in  right  of  his  wife,  shall,  on  his 
becoming  bankrupt  before  the  property  or  money  has 
been  actually  transferred  or  paid  pursuant  to  the  con- 
tract or  covenant,  be  void  against  the  trustee  in  the 

bankruptcy  (a).     And  every  conveyance  or  transfer  of  Avoidance  of 

preferences  in 

(a;)  See   Re  Farnham,  1895,  2  terms    but     applying     only     to 

Ch.  799,  and  note  (z),  below.  traders  ;    Mackintosh    v.    Pogose, 

Cy)  Stat.  46  &  47  Vict.  c.  52,  1895,  1  Ch.  505 ;  Be  Parry,  1904, 

s.  47,  sub-s.  1  ;  Ex  parte  Mercer,  1  K.  B.  129. 

17  Q.  B.  D.  290;  Ex  parte  Todd,  (z)  Re    VamUtart,   1893.  2  Q. 

19  Q.  B.  D.  186.     See  Ex  parte  B.  377;    Re  Brail,  ib.  381;    Re 

Huxtable,  Re  Conibeer,  2  Ch.  D.  Carter  and  Kenderdine's  Contract, 

54 ;  Ex  parte  Hillmnn,  Re  Pum-  1897,  2  Ch.  776. 

frey,   10    Ch.    D.  622 ;  Ex   parte  (a)  Stat.  46  &  47  Vict.  c.  52, 

Busgell,  Re  Butterworth,  19   Ch.  s.   47,  sub-s.  2.      See  Ex  parte 

D.  588  ;  Hance  v.  Harding,  20  Q.  Bishop,  Be  Tonnies,  L.  R.  8  Ch. 

B.  D.  732,  decided  on  stat.  32  &  718  ;  Ex  parte  Bolland,  Be  Clint, 

33  Vict.  c.  71,  s.   91,  in  similar  L.  R.  17  Eq.   115;  Re  Andrews' 
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property,  or  charge  thereon  made,  every  payment  made, 
every  obligation  incurred,  and  every  judicial  proceeding 
taken  or  suffered  by  any  person  unable  to  pay  his 
debts  as  they  become  due  from  his  own  money  in 
favour  of  any  creditor,  or  any  person  in  trust  for  any 
creditor,  with  a  view  of  giving  such  creditor  a  prefer- 
ence over  the  other  creditors,  shall,  if  the  person 
making,  taking,  paying,  or  suffering  tlie  same  is 
adjudged  bankrupt  on  a  bankruptcy  petition  presented 
within  three  months  after  the  date  of  making,  taking, 
paying,  or  suffering  the  same,  be  deemed  fraudulent  and 
void  as  against  the  trustee  in  the  bankruptcy :  but  this 
shall  not  affect  the  rights  of  any  person  making  title  in 
•  good  faith  and  for  valuable  consideration  through  or 
under  a  creditor  of  the  bankrupt  (b). 

Discharge  of  A  l3ankrupt  may,  at  any  time  after  being  adjudged 
bankrupt.  bankrupt,  apply  to  the  Court  for  an  order  of  discharge  (c), 
which  the  Court,  after  considering  a  report  of  the 
official  receiver  as  to  the  bankrupt's  conduct  and  affiiirs, 
may  grant,  either  absolutely  or  subject  to  any  con- 
ditions with  respect  to  any  future  earnings  or  income 
of  the  bankrupt,  or  to  his  after-acquired  property,  and 
either  immediately  or  suspending  the  operation  of  the 
order  for  a  specified  time,  or  may  refuse.    But  the  Court 

Trud*,  7  Ch.  D.  635,  decided  ou  surrendered  and  conformed  to  the 
stat.  32  &  33  Vict.  c.  71,  s.  91,  bankrupt  law,  he  was  formerly 
in  similar  terms  but  npplying  entitled  to  a  certificate  of  con- 
only  to  traders ;  It",  7i'ejV,  11)04,  1  formity,  by  which  he  was  dis- 
K.  B.  451,reverseJ,  1!)04,  2  K.  15.  charged  from  all  debts  and  claims 
7G9.  provable    in    bankruptcy.      The 

(b)  Stat.  IG  &  47  Vict.  c.  52,  certificate  was  superseded  by  an 
s.  48,  substantially  in  the  same  order  of  discharge  under  the  Acts 
words  as  32  &  33  Vict.  c.  71,  s.  92  ;  of  1861  and  IStJ'.t.  See  stata.  5 
see  Ex  parte  Craven,  L.  R.  10  Eq.  Geo.  II.  c.  30,  .ss.  7,  10;  (5  Geo. 
648;  Ex  parte  Tempest,  L.  E.  G  IV.  c.  IG,  ss.  120,  122;  5  &  6 
Ch.  70;  IJut'her  v.  Stead,  L.  R.  Vict.  c.  122,  s.  39;  12  &  13  Vict, 
7  H.  L.  839 :  Ex  parte  Hall,  Re  c.  106,  ss.  198—200,  and  Sched. 
Cooper,  19  Ch.  D.  .380 ;  Ex  parte  Z. ;  24  &  25  Vict.  c.  134,  ss.  157, 
(iriffith.  Be  Wilcoxoti,  23  Cli.  D.  IGI ;  32  &  33  Vict.  c.  71,  ss.  48, 
39,  decided  upon  that  enactment.  49 ;  and  50  &  51  Vict.  c.  GG. 

(c)  If  a    bankrupt    had    duly 
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shall  refuse  the  discharge  in  all  cases  where  the 
bankrupt  has  committed  any  misdemeanour  under  the 
Debtors  Act,  1869  (d),  or  the  Bankruptcy  Act,  1883  (c), 
or  any  other  misdemeanour  or  any  felony  connected 
with  his  bankruptcy,  unless  for  special  reasons  the 
Court  otherwise  determines  (/).  And  if  the  bankrupt's 
assets  are  not  of  a  value  equal  to  ten  shillings  in  the 
pound  on  the  amount  of  his  unsecured  liabilities  and 
he  does  not  satisfy  the  Court  that  this  fact  has  arisen 
from  circumstances  for  which  he  cannot  justly  be  held 
responsible,  or  if  he  has  on  any  previous  occasion  been 
adjudged  bankrupt,  or  made  a  composition  or  arrange- 
ment with  his  creditors,  and  in  several  specified  cases 
of  misconduct  on  the  bankrupt's  part(^),  the  Court 
shall  either  refuse  the  discharge,  or  suspend  it  for  not 
less  than  two  years  or  until  a  dividend  of  ten  shillings 
in  the  pound  has  been  paid  to  the  creditors,  or  require 
the  bankrupt  as  a  condition  of  his  discharge  to  consent 
to  judgment  being  entered  up  against  him  by  the 
official  receiver  or  trustee  for  the  whole  or  part  of  any 
unsatisfied  balance  of  the  debts  provable  in  the  bank- 
ruptcy to  be  paid  out  of  the  bankrupt's  future  earnings, 
or  after-acquired  property  as  the  Court  may  direct.  In 
the  last  case,  execution  shall  not  be  issued  on  the  judg- 
ment without  the  Court's  leave,  which  may  be  given 
on  proof  that  the  bankrupt  has  since  his  discharge 
acquired  property  or  income  available  towards  payment 
of  his  debts.  If  at  any  time  after  the  expiration  of  two 
years  from  the  date  of  any  order  made  on  the  bank- 
rupt's application  for  his  discharge  he  shall  satisfy  the 

(d)  Stat.  32  &  33  Vict.  c.  62,  without  expectation  of  being  able 

83.  11 — 23.  to  pay ;  fraud  ;  bringing  on  bank- 

(fi^  Stat.  4(j  &  47  Vict.  c.  52,  ruptcy  by   rash   and    hazardous 

ss.  31,  163 — 167.  speculation  ;  unjustifiable  cxtra- 

(/)  Sec    Ee    Solomons,    1904,  vagance  in  living;  gambling  or 

1  K.  B.  106.  culpable  neglect  of  his  business ; 

(g)  Omitting  to  keep    proper  and  other  cases;   stat.  53  &  54 

books  of  account  in  his  business  ;  Vict.  c.  71,  s.  8,  sub-ss.  3,  4  ;  and 

trading  after  knowing  himself  to  see  46  &  47  Vict.  c.  52,  s.  29,  as 

be  insolvent ;    contracting   debts  to  fraudulent  settlements. 
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Court  that  there  is  no  reasonable  probability  of  his 
being  in  a  position  to  comply  with  the  terms  of  the 
order,  the  Court  may  modify  the  terms  of  the  order,  or 
of  any  substituted  order,  as  it  may  think  fit  (h).  And 
if  the  Court  should  absolutely  refuse  to  discharge  the 
bankrupt,  lie  may  afterwards  apply  to  the  Court  to 
Effect  of  order  reconsider  the  decision  (i).  An  order  of  discharge  shall 
°  '  not  release  the  bankrupt  (1)  from  any  debt  on  a  recogni- 
zance, nor  from  any  debt  witli  which  the  bankrupt  may 
be  chargeable  at  the  suit  of  the  Crown  or  of  any  person 
for  any  offence  against  a  statute  relating  to  any  branch 
of  the  public  revenue,  or  at  the  suit  of  the  sheriff  or 
other  public  officer  on  a  bail  bond  entered  into  for 
the  appearance  of  any  person  prosecuted  for  any  such 
offence,  unless  the  Treasury  certify  in  writing  their 
consent  to  his  being  discharged  from  such  debts ;  nor 
(2)  from  any  debt  or  liability  incurred  by  means  of  any 
fraud  or  fraudulent  breach  of  trust  to  which  the  bank- 
rupt was  a  party  (j) ;  nor  (3)  from  any  debt  or  liability 
whereof  he  has  obtained  forbearance  by  any  fraud  to 
which  he  was  a  party  (/j);  nor  (4)  from  any  liability 
under  a  judgment  against  him  in  an  action  for  seduction, 
or  under  an  affiliation  order,  or  as  co-respondent  in  a 
matrimonial  cause,  except  to  such  an  extent  as  the  Court 
expressly  orders  in  respect  of  such  liability  (Z).  An 
order  of  discharge  shall  release  the  bankrupt  from  all 
other  debts  and  liabilities  provable  in  bankruptcy  (m) : 
but  shall  not  release  any  person  who  at  the  date  of  the 
receiving  order  was  a  partner  or  co-trustee  with  the 
bankrupt  or  was  jointly  bound  or  had  made  any  joint 
contract  with  him,  or  any  person  who  was  surety  or  in 

(A)  Stat.  53  &  54  Vict.  c.  71,  (j)  See  Be  Greer,  1895,  2  Ch. 

8.  8,  replacing  4fi  &  47  Vict.  c.  52,  217. 

s.   28 ;  rules  (1890)  43—55 ;  see  (h)  Stat.  46  &  47  Vict.  c.  52, 

Re  Earlier,  25  Q.  B.  D.  285  ;  Me  s.  30,  sub-s.  1. 

John  Boberts  &  Co.,  1904,  2  K.  IJ.  (/)  Stat.  53  &  54  Vict.  c.  71, 

299.  8.  10. 

(i)  Re  Tobias  &   Co.,   1891,   1  (m)  See  a///',  pp.  198,263,264. 
Q.  li.  465. 
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the   nature   of  a   surety  for   him  (n).     Where   in   the  Power  for 
opinion  of  the  Court  a  debtor  ought  not  to  have  been  amiui  adjudi- 
adiudcjed  bankrupt,  or  where  it  is  proved  to  the  satis-  cation  m 

"^      ®  ^  ^  certain  cases. 

faction  of  the  Court  that  the  debts  of  the  bankrupt  are 

paid  in  full,  the  Court  may,  on  the  application  of  any 

person   interested,    by   order   annul   the   adjudication. 

Where   an   adjudication  is  so  annulled,  all  sales  and 

dispositions  of  property  and  payments  duly  made,  and 

all  acts  theretofore  done,  by  the  official  receiver,  trustee, 

or  other  person  acting  under  their  authority,  or  by  the 

Court,  shall  be  valid,  but  the  property  of  the  debtor 

who  was  adjudged  bankrupt  shall  vest  in  such  person 

as  the  Court  may  appoint,  or  in  default  of  any  such 

appointment  revert  to  the  debtor  for  all  his  estate  or 

interest  therein  on  such  terms  and   subject  to   such 

conditions,   if    any,    as    the    Court    may   declare    by 

order  (o).     A  receiving  order  may  be  annulled  on  the  Annulment 

same  principles  as  an  order  of  adjudication  (^).  order  ^^^^°^ 

We  have  seen  that  a  bankrupt's  property  divisible  Property  ac- 
amongst  his  creditors  comprises  all  such  property  as  bankruptcy, 
may  be  acquired  by  or  devolve  on  him  before  his 
discharge  (^-/).  It  is  held,  however,  with  regard  to 
goods  acquired  by  an  undischarged  bankrupt  after  his 
bankruptcy,  that  the  same  do  not  vest  absolutely  in  the 
trustee  in  bankruptcy  in  the  same  manner  as  property 
belonging  to  the  bankrupt  at  the  commencement  of  the 
bankruptcy  (?■) :  but  until  the  trustee  intervenes,  all 
transactions  by  the  bankrupt  with  any  person  dealing 
with  him  bond  fide  and  for  value  in  respect  of  such 
after-acquired  goods,  whether  with  or  without  knowledge 
of  the  bankruptcy,  are  valid  as  against  the  trustee  (.s). 

(n)  Stat.  46  &  47  Vict.  c.  52,  (p)  Be  Dennis,  1895,  2  Q.  B. 

83.  30  (sub-S3.  2,  4),  168.  630. 

(o)  Stat.  46  &  47  Vict.  c.  52,  (q)  Ante,  p.  255. 

S.  35  ;  see  a.  36  ;  Be  Taylor,  1901,  (r)  Ante,  p.  254. 

1  K.  B.  744 ;    Be  Beer,  1903,  1  (s)  Cohen  v.  Mitchell,  25  Q.  B. 

K.   B.    628 ;    Be    Keet,   1905,   2  D.  262,  267,  268. 
K.  B.  666. 

w.p.r.  18 
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Thus  an  undischarged  bankrupt  may  sue  upon  con- 
tracts made  with  or  wrongs  suffered  by  liimseK  in 
respect  of  such  after-acquired  goods,  and  may  alienate 
his  rights  in  respect  of  the  same  to  persons  dealing  in 
good  faith  and  for  value,  if  the  trustee  do  not  inter- 
vene (^).  It  has  been  held  that  this  doctrine  is  not 
applicable  to  the  case  of  real  estate  devolving  upon  a 
bankrupt  after  his  bankruptcy  (u).  But  there  appears 
to  be  no  exception  in  the  case  of  chattels ;  as  the 
doctrine  has  been  applied  to  leaseholds  acquired  by  (x), 
and  to  a  legacy  and  a  share  of  residuary  personal  estate 
bequeathed  to  an  undischarged  bankrupt  (y).  Subject 
to  the  title  wdiich  may  be  so  gained  by  some  person 
dealing  in  good  faith  and  for  value  with  the  bankrupt, 
the  rule  is  that  all  property  acquired  by  or  devolving 
upon  the  bankrupt  before  his  discharge  vests  in  the 
trustee  {z).  An  undischarged  bankrupt  may,  however, 
maintain  an  action  for  his  personal  labour  performed 
after  his  bankruptcy  (cf),  and  is  entitled  to  retain  money 
earned  by  his  own  labour  or  skill  in  order  to  support 
himself;  for  the  law  does  not  make  the  bankrupt  a 
slave  to  his  creditors  {h).  But  if  he  earn  more  than  is 
sufficient  for  his  support,  the  trustee  will  be  entitled  to 
claim  the  surplus  for  the  benefit  of  the  creditors  (c). 
And,  as  we  have  seen  {d),  if  the  bankrupt  be  in  receipt 

(0  Wthh\.Fox,lT.l\.^'.)\;  4  (2)   Be  liogen,  1894,  I  Q.  B, 

R.  11.   472;    Drayton  v.   Dale,  2  425,  432  ;  Be  Clark,  1894,  2  Q.  B. 

B.    &   C.    293;    26   E.    E.    356;  393;   Ji'e  £eaA-,  1899,  1  Q.  B.  688; 

Herbert  v.  Sayer,   5  Q.  B.  965;  Be   Boherts,   1900,  1  Q.    B.  122; 

Jameson  v.  Brich  and  Stone  Co.,  Shoolbred  v.  Boherts,  VJOO,  2  Q.  B. 

Limited,  4  Q.  B.  D.  208  ;  Cohm  497 ;  Be  Hancoclc,  19U4,  1  K.  B. 

V.  Mitchell,  25  Q.  B.  D.  262 ;  see  585. 

Cro/ton  V.  Boole,  1  B.  &  Ad.  568  ;  (a)  Silh  v.  Osborne,  1  Esp.  140  ; 

35  E.  E.  380;  Emden  v.  Carte,  17  Bailey  v.  Thurdon,  19U3,  1  K.  B. 

Ch.  D.  169,  768.  137,  140  *g. 

(u)  Be  New  Land  Develojnnent  (b)    See    Ex    'parte    Vine,    Re 

Association   and    Gray,    1892,   2  Wilson,  8  Ch.  D.  364;  Emden  \. 

Ch.  138;  Bird   v.  Bhil^otf,  IdOO,  Carte,  17   Ch.  D.    169,  768;    Be 

1  Ch.  82-2,  831.  Shine,  1892,  1  Q.  B.  522. 

(x)  Be  Clayton  and  Barclays  (c)  Be  Graydon,  1896,  1  Q.  B. 

Contract,  \8do,  2  Ch.  212.  417;    Be  Boherts,  1900,   1   Q.  B. 

(j/)  Hunt  V.  Frijip,  1898,  1  Ch.  122;  Be  Hancock,  1904, 1  K.  B,  585. 

676.  00  Ante,  p.  258. 
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of  a  salary  or  income  in  return  for  his  personal  ser- 
vices, the  Court  may  order  the  whole  or  part  thereof  to 
be  paid  to  the  trustee  (c).  The  bankrupt,  and  not  the 
trustee,  is  entitled  to  any  damages  recovered  in  an 
action  by  the  bankrupt  for  any  personal  wrong,  for  which 
the  right  of  action  does  not  pass,  on  the  bankruptcy, 
to  the  trustee  (/  ).  But  if  the  bankrupt  retain  and  invest 
any  money  so  recovered,  the  trustee  will,  it  seems, 
become  entitled  to  take  the  investments  thereof  for  the 
benefit  of  the  creditors  {g). 

Debtor's  estates  which  are  not  likely  to  exceed  300/.  ^'oaU  bank- 
in   value   may   be   ordered   to   be   administered   in   a 
summary  manner  (h).     We  have  seen  (i)  that  a  man's  I^ebtors 

''  ^    ''  ^  ^  owing  not 

creditors  are  not  entitled  to  present  a  bankruptcy  more  than 
petition  against  him,  unless  their  debts  amount  together 
to  50/.  Under  the  present  Bankruptcy  Act,  however,  a 
County  Court  may  make  an  order  for  the  administration 
of  the  estate  of  a  person,  whose  whole  indebtedness 
amounts  to  a  sum  not  exceeding  50/. ;  and  the  debtor 
may  be  discharged  from  his  debts  by  means  of  such 
an  order  {IS). 

Under  the  present  bankruptcy  law,  as  has  been  pre-  Adminisira- 
viously  noticed  (/),  an  order  may  be  made  by  a  Court  /uptcy  of "  ' 
exercising  bankruptcy  iurisdiction(?n),  on  the  applica-  estate  of 

,.  ,.  ,  T   1         person  dying 

tion  of  any  creditor  or  creditors,  whose  debt  or  debts  insolvent, 
would  have  been  sufficient  to  support  a   bankruptcy 
petition  (?i),   for   the   administration   of  the   insolvent 
estate  of  a  deceased  debtor,  according  to  the  law  of 
bankruptcy;  or,  if  proceedings  have  been  commenced 

(e)  Re  Shine,  1892, 1  Q.  B.  522  ;  (/)  Ante.  p.  248. 

Re  Rogers,  1894.  1  Q.  B.  425.  (h)  Sect.  122 ;  see  rules  there- 

(/)  Ante,  p.  153.  under,  W.  N.  2nd  Aug.,  1902. 

(r/)  Ex  parte  Vine,  Re  Wilson,  (/)  Ante,  pp.  105,  201,  222. 

8  Cili.  D.  3G4.  (m)    See   Re    Evans,    1891,    1 

(70  Stat.  4G  &  47  Vict.  c.  52,  Q.  B.  143. 

s.  121 ;  rules  (188G)  262,  (1890)  (»)  See  ante,  p.  248. 
Go. 
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in  any  Court  of  Justice  for  the  administration  of  such 
an  estate,  the  Court  may  transfer  the  proceedings  to 
a  Court  exercising  bankruptcy  jurisdiction  (o);  when  a 
like  order  for  administration  of  the  estate  in  Ijankruptcy 
may  be  made  (^?).  Upon  such  an  order  being  made,  the 
property  of  the  deceased  debtor  will  vest  in  the  official 
receiver  as  trustee,  and  then  in  the  trustee  appointed 
by  the  creditors.  And  the  estate  will  be  administered 
by  the  trustee,  under  the  direction  of  the  creditors  and 
the  committee  of  inspection,  in  the  same  manner  as 
a  bankrupt's  estate  {q).  Subject  to  the  payment  in  full, 
in  priority  to  all  other  debts,  of  the  proper  funeral  and 
testamentary  expenses,  the  debts  will  be  payable  in  the 
same  order  as  prevails  in  bankruptcy  (r) ;  and  a  land- 
lord's right  of  distress  will  be  similarly  restricted  (s). 
Any  surplus  remaining  after  payment  of  the  debts  in 
full,  together  with  the  costs  of  administration  and 
interest  as  in  bankruptcy  {t)  shall  be  paid  over  to  the 
legal  personal  representative  of  the  deceased,  or  dealt 
with  in  such  other  manner  as  shall  be  prescribed  (m). 
The  provisions  of  the  Bankruptcy  Act,  1883,  as  to  the 
avoidance  of  voluntary  settlements  {v)  and  of  executions 
not  completed  {w),  do  not  apply  in  the  administration 
in  bankruptcy  of  the  insolvent  estate  of  a  deceased 
person  (aj).  But  those  relating  to  the  disclaimer  of 
onerous  property  (ij)  are  applicable  in  such  pro- 
ceedings {z). 

(o)    The  ordering  of    such  a  53  &  51  Vict.  c.  71,  s.  28;   ante, 

transfer  is  in    the   discretion  of  p.  263. 

tlie  Court:  Re  Baker,  44  Ch.  D.  (t)  Ante, -pp.  2G2,  2G5,  2G6;   see 

2t)2;    Be  Briggs,  7  Times  I..  11.  Be   Whitaher,    1904,    1  Ch.    299; 

494,  572.  ante,  p.  222,  n.  {h). 

(p)  Stat.  46  &  47  Vict.  c.  52,  («)  Stat.  4(1  iV;  47  ^'ict.  c.  52, 

s.  125,  amended  by  53  &  54  Vict.  8.  125,  sub-s.  8. 

c.   71,   8.   21;    see  Ilulea  (1886)  (y)  ^n<e,  pp.  268,  269. 

274-279  ;  (1890)  64.  (\c)  Ante,  pp.  267,  268. 

{q)  Stat.  46  &  47  Vict.  c.  52,  {x)  Ex  parte  Official  Jleceiver, 
8.  125,  sub-ss.  5,  6,  amended  by  Re  Gould,  19  Q.  ^^.  D.  92;  Has- 
h's k  54  Vict.  c.  71,  s.  21,  sub-s.  3.  luck  v.  Clarlc,  1899, 1  Q.  B.  699. 

()•)   Stat.  46  k  47  Vict.  c.  52,  («/)  Ante,  p.  256. 

8.  125,  Bub-s.  7  ;  ante,  p.  262.  {z)  Re  Mdlison,  1906,  2  K.  B. 

(«)  Sect.  42,  amended  by  stat.  68. 
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We  have  seen  {a)  that  before  the  Bankruptcy  Act,  Insolvency. 
1861,  a  person  not  in  trade  could  not  be  made  a  bank- 
rupt. He  might,  however,  have  become  insolvent. 
Insolvency,  strictly  speaking,  means  a  general  inability 
to  meet  pecuniary  engagements  (6).  But  the  term  was 
very  commonly  and  conveniently  applied  to  the  means 
of  getting  rid  of  such  engagements  afforded  by  certain 
Acts  of  Parliament  passed  for  the  relief  of  insolvent 
debtors  (c).  These  Acts  enabled  persons  imprisoned  for 
debt,  upon  surrendering  all  their  property  for  the  benefit 
of  their  creditors,  to  obtain  their  discharge  from  custody 
and  protection  from  future  process  against  their  persons 
or  property.  And  under  certain  other  Acts  {d),  persons 
not  in  trade,  wdio  had  become  indebted  without  any 
fraud,  or  gross  or  culpable  negligence,  might  obtain  as 
complete  a  discharge  from  their  debts  as  if  they  had 
become  bankrupt.  But  the  Bankruptcy  Act,  1861  (^),  The  Bank- 
repealed  all  the  Acts  for  the  relief  of  insolvent  debtors,  i86i  ' 
and  abolished  the  Covirt  for  their  relief  (/),  and  rendered 
all  persons,  whether  traders  or  not,  subject  to  the 
bankrupt  law  (</). 

(«)  Ante,  p.  242.  {g)  Sect.   G9.     It  is,  however, 

(6)  Biddlecomhe     v.     Bond,  4  provided  that  no  person,  not  being 

A.  tfe  E.  332.  a  trader  within  the  meaning  of 

(c)  Stat.  1  &  2  Vict.  c.  110,  the  Bankruptcy  Act,  1861,  shall 
replacing  stat.  7  Geo.  IV.  c.  57,  be  adjudged  bankrupt  in  respect 
continued  and  amended  by  stat.  of  a  debt  contracted  before  the 
1 1  Geo.  IV.  and  1  Will.  IV.  c.  38.  passing  of  that  Act ;  stat.  46  & 

(d)  Stats.  5  &  6  Vict.  c.  116;  47  Vict.  c.  52,  s.  126.  The  Act 
7  &  8  Vict.  c.  96;  10  &  11  Vict.  of  1869  contained  a  similar  pro- 
c.  102.  vision;  stat.  32  &  33  Vict,  c.  71, 

(e)  Stat.  24  &  25  Vict.  c.  134.         b.  US, 
(/)  lb.  ss.  19—27. 
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CHAPTER    V. 


OF  INSUKANCE. 


Policy  of 
insurance. 


Having  now  considered,  though  very  briefly,  the 
subject  of  debts  generally,  there  remain  certain  debts, 
payable  on  contingencies,  which  deserve  a  separate 
notice,  namely,  debts  arising  under  contracts  to  insure 
effected  by  policies  of  insurance.  A  policy  of  insurance, 
or  assurance,  is  the  name  given  to  an  instrument  by 
which  a  contract  to  insure  is  entered  into ;  and  a  con- 
tract to  insure  is  a  contract  either  to  indemnify  against 
a  loss  which  may  arise  on  the  happening  of  some  event, 
or  to  pay,  on  the  happening  of  some  event,  a  sum  of 
money  to  the  person  insured.  The  most  usual  kinds  of 
insurance  are  insurance  of  lives,  insurance  against  loss 
by  fire,  and  insurance  of  shijjs  and  their  cargoes  against 
the  perils  of  the  seas. 


Life  insur-  And,  first,  as  to  life  insurance.     The  advantages  of 

life  insurance  are  now  so  well  known,  that  there  is  no 
occasion  to  dilate  upon  them.  By  payment  of  a  small 
annual  premium  during  the  life  of  the  person  insured, 
a  sum  of  money  may  be  secured  at  his  decease,  appli- 
cable to  the  payment  of  his  debts,  for  a  provision  for 
his  family,  or  any  other  purposes.  But  as  the  insur- 
ance of  lives  and  other  events,  in  which  the  person 
insured  has  no  interest,  is  often  nothing  more  than 
a  mischievous  kind  of  gaming,  it  is  enacted,  by  an  Act 

Insurances  on  gf  George  III.,  that  no  insurance  shall  be  made  on  the 

lives  in  which 

the  insured       life  of  any  pcrsou,  or  on  any  other  event  whatsoever, 

vofd°°'°*^'^^^*  wherein  the  person  for  whose  use  and  benefit,  or  on 

whose  account,  such  policy  shall  be  made,  shall  have  no 

interest,  or  by  way  of  gaming  or  wagering;  and  that 


OF  INSURANCE.  279 

every   such   assurance   shall   be   null  and  void,  to  all 

intents  and  purposes  whatsoever  (a) ;  and  that  it  shall 

not  he  lawful  to  make  any  policy  on  the  life  of  any 

person,  or  other  event,  without  inserting  in  the  policy 

the  person's  name  interested  therein,  or  for  whose  use 

or  benefit,  or  on  whose  account,  such  policy  is  made  (h)  ; 

and  that  in  all  cases  where  the  insured  hath  an  interest 

in  such  life  or  event,  no  greater  sum  shall  be  recovered 

or  received  from  the  insurer  than  the  amount  or  value  of 

the  interest  of  the  insured  in  such  life  or  other  event  (c). 

Every  person  is  considered  to  have  a  sufficient  interest  a  person  may 

in  the  duration  of  his  own  life  to  sustain  his  own  insur-  J"/"''^  '"^  "^" 

iire. 

ance  of  it ;  l)ut  if  he  should  afterwards  put  an  end  to  his 
life,  or  die  by  the  sentence  of  the  law,  the  insurance 
will  be  void  in  the  hands  of  his  executors  ;  and  no  pro- 
vision to  the  contrary  contained  in  the  policy  of  insur- 
ance will  be  of  any  avail  (d).  The  assignee  of  a  person 
who  has  insured  his  own  life  is  not  required  by  the 
above-mentioned  statute  to  have  any  interest  in  the 
life  of  such  person,  for  the  statute  makes  no  mention 
of  the  assignment  of  policies  (c).  A  creditor  has  an  a  creditor 
insurable  interest  in  the  life  of  his  debtor  to  the  extent  abfe'Tnterest' 
of  his  debt ;  but  if  the  debt  should  be  discharged  from  in  the  life  of 
any  other  source,  it  was  formerly  held  that  the  policy 
would  thenceforth  be  void  for  want  of  interest  (/).  This 
strict  law  was  not,  however,  usually  taken  advantage  of 
by  the  assurance  offices,  who  generally  paid  the  sums 
insured  without   any  inquiry  as  to  the  extent  of  the 

(rt)  Stat.  14  Geo.  III.  c.  48,  s.  been  made  by  stat.  19  Creo.  II. 

1 ;  Shillinij  v.   Accidental   Death  c.  37,  amended  by  27  &  28  Vict. 

Insurance   Company,  2   H.  &  N.  c.  56,  s.  1. 

42  ;    Hehdon   v.    West,  3  B.  «&  8.  {d)  Amicable  Insurance  Society 

579.     See  ante,  p.  174.  v.  Bolland,  4  Bligli,  N.  S.   194, 

(&)  Sect.  2 ;  Hodson  v.  Observer  reversing  BoUand   v.    Disney,    3 

Ziife  Assurance  Society,  8  E.  &  B.  Russ.  351 ;  see  Clift  v.  Schioabe, 

40.  3  C.  B.  437.    And  see  Bunyon  on 

(c)  Sect.  3.     By  sect.   4,   this  Life  Insurance,  94^104,  3rd  cd. 

Act    does  not    extend  to  insur-  (e)  Ashley   v.   Ashley,    3    Sim. 

ances  bond  fide  made   on  ships,  149;  38  K.  R.  139. 

goods    or     merchandises,     with  (/)  Godsall  v.  Boldero,  9  East, 

respect  to  which  provisions  have  72;  S.  G.  2  Smith,  Ij.  C. 
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Trustee. 

Father  and 
son. 


interest  of  the  party  insured  in  the  life  on  which  the 
insurance  had  been  effected  {g).  And  by  subsequent 
decisions  (A),  the  doctrine  that  a  contract  for  life 
assurance  is  a  contract  for  indemnity  only  was  over- 
ruled ;  so  that  if  the  person  insuring  has  an  insurable 
interest  at  the  time  of  effecting  the  policy,  the  subse- 
quent loss  of  such  interest  will  not  render  the  policy 
void.  An  interest  as  trustee  is  sufficient  to  support  a 
life  insurance  (/).  But  a  father  has  not  such  an  interest 
in  the  life  of  his  son  as  to  warrant  an  insurance  of  it 
for  his  own  benefit  (Z;).  By  the  Stamp  Act,  1891  (/), 
policies  of  life  insurance  are  required  to  be  duly 
stamped  according  to  the  table  in  the  note  (w). 


Assignees  of 
life  policies 
may  sue  in 
their  own 
names. 


An  Act  of  the  year  1867  {n)  enabled  any  person 
entitled,  by  assignment  or  other  derivative  title,  to  a 
policy  of  life  assurance,  and  possessing  at  the  time 
of  action  brought  the  right  in  equity  to  receive  and 
the  right  to  give  an  effectual  discharge  for  the  moneys 
thereby  assured,   to   sue   at   law  in  his  own  name  to 


((/)  Lloyd  &  Goold,  Cas.  temp. 
Sugden,  291. 

(h)  Dalhij  V.  India  &  London 
Life  Assurance  Company,  15  C.  B. 
365  ;  Laic  v.  London  Iiidlxputahle 
Life  I'olicy  Company,  1  K.  &  J. 
223. 

(i)  Tidsioell  v.  Angerstetn, 
Peake,  N.  P.  Cases,  151 ;  Collett 
V.  Morrison,  9  Hare,  102,  17G. 


(k)  Halford  v.  Kymer,  10  B.  & 
C.  72-1 ;  Worthington  v.  Curtis,  1 
Ch.  D.  419;  and  see  Harse  v. 
Pearl  Life  Assurance  Compani/, 
1903,  2  K.  B.  92 ;  1904,  1  K.  B. 
558 

(/)  Stats.  33  &  34  Yict.  c.  97, 
54  &  55  Vict.  c.  39,  ss.  98—100, 
and  First  Schedule. 


(m)  Where  the  sum  insured  does  not  exceed  £10      0     1 

Exceeds  £10,  but  does  not  exceed  £25 0    3 

Exceeds  £25,  but  does  not  exceed  £500 — ■ 

For  every  full  sum  of  £50,  and  also  for  any  fractional 

part  of  £50,  of  the  amount  insured 0    6 

Exceeds  £500,  but  does  not  exceed  £1,000 — 

For  every  full  sum  of  £100,  and  also  for  any  fractional 

part  of  £100  of  the  amount  insured 1     0 

Exceeds  £1,000— 

For  every  full  sum  of  £1,000,  and  also  for  any  fractional 

part  of  £1,000  of  the  amount  insured  10     0 

For  any  payment  agreed  to  be  made  upon  the  death  of 
any  person,  only  from  accident  or  violence  or  otherwise 

than  from  a  natural  cause  0     1 

(h)  Stat.  30  &  31  Yict.  c.  144  ;  see  ante,  p.  37  and  n.  (<)• 
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recover  such  moneys  (o).  But  no  assignment  made  Notice  of  as- 
after  the  passing  of  the  Act  of  a  policy  of  life  assur-  b^gh-en. 
ance  should  confer  on  the  assignee  therein  named,  his 
executors,  administrators  or  assigns,  any  right  to  sue 
for  the  amount  of  such  policy,  or  the  moneys  assured 
thereby,  until  a  written  notice  of  the  date  and  purport 
of  such  assignment  should  have  been  given  to  the 
assurance  company  liable  under  such  policy  at  their 
principal  place  of  business  for  the  time  being ;  and  the 
date  on  which  such  notice  should  be  received  should 
regulate  the  priority  of  all  claims  under  any  assign- 
ment (^j).  As  we  have  seen  (5-),  since  1875  all  legal 
choses  in  action  have  been  directly  assignable,  so  that 
the  assignees  may  sue  therefor  in  their  own  names  at 
law.  Assignments  of  policies  of  life  insurance  must  be 
duly  stamped,  or  the  assignee  will  have  no  right  to  sue 
or  give  a  valid  discharge  for  the  moneys  assured  (;•). 

By  the   Married  Women's  Property   Act,   1882  (s),  Life  insur- 
a  married  woman  may,  by  virtue  of  the  power  of  making  ried  woman, 
contracts  therein  contained,  effect  a  policy  upon   her  fid  for  wife 

^         -J       r  husband  or 

own  life,  or  the  life  of  her  husband  for  her  separate  children, 
use ;  and  a  policy  of  assurance  effected  by  any  man 
on  his  own  life,  and  expressed  to  be  for  the  benefit 
of  his  wife,  or  of  his  children,  or  of  his  wife  and 
children,  or  any  of  them,  or  by  any  woman  on  her 
own  life,  and  expressed  to  be  for  the  benefit  of  her 
husband,  or  of  her  children,  or  of  her  husband  and 
children,  or  any  of  them,  shall  create  a  trust  in  favour 
of  the  objects  therein  named,  and  the  moneys  payable 

(0)  Sect.  1.  s.  19. 

Ip)  Sect.  3.     The  date  of  the  (s)  Stat.  45  &  4G  Vict.  c.  75, 

receipt  of  the   statutory    notice  s.  11,  replacing   33   k   84   Vict. 

does  not  conclusively  determine  c.  93,  s.  10,  as  to   the  effect   of 

the  rights  of  successive  assignees  which  see  Holt  v.  Everall,  2  C'h. 

of  the  money  assured,  as  between  D.   266  ;    Re  Seyton,   34  Cli.   D. 

themselves;  Newman  v.  Newman,  511;    lie    Davies'  I'olicy  Trusts, 

28Ch.  D.  674.  1892,    1    Ch.   90;    Be    Kuyper's 

(q)  Ante,  p.  37.  I'olicy  Trusts,  1899, 1  Ch.  38;  Be 

(r)  Stat.  54  &  55  Vict.  c.  39,  FarJcer'a  Folicies,    1906,    1    Cb. 

a.  118,  replacing   51  Vict.  c.   8,  526. 
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under  any  such  policy  shall  not,  so  long  as  any  object 
of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured,  or  be  subject  to  his  or  her 
debts  (0;  provided,  that  if  it  shall  be  proved  that  the 
policy  was  effected  and  the  premiums  paid  with  intent 
to  defraud  the  creditors  of  the  insured,  tliey  shall  be 
entitled  to  receive,  out  of  the  moneys  payable  under  the 
policy,  a  sum  equal  to  the  premiums  so  paid. 


Fire  Insurance   against   fire   is  a  contract  to   indemnify 

against  loss  by  iire,  and  is  usually  renewed  from  year 
to  year  on  payment  of  a  premium.  The  person  who 
effects  such  an  insurance  must  have  an  interest  in  the 
property  insured,  and  he  cannot  recover  beyond  the 
extent  of  his  interest.  Neither  can  he,  as  a  rule,  assign 
his  policy  without  the  consent  of  the  insurers;  for 
policies  of  fire  insurance  usually  take  the  form  of  a 
contract  to  indemnify  the  insured  personally,  or  his 
representatives  in  law,  but  not  his  assigns  otherwise 
than  by  will(w).  When  a  house  or  other  building 
is  insured,  by  a  provision  of  the  old  Metropolitan 
Building  Act,  any  person  interested  may  procure  the 
insurance  money,  in  case  of  fire,  to  be  laid  out  in 
repairs  or  rebuilding  (y).  It  has  been  held  that  the 
operation  of  this  provision  is  general,  and  is  not  con- 
fined to  houses  or  l)uildings  within  the  limits  of  the 
metropolis  («) :  but  the  correctness  of  this  decision  has 
been  questioned  in  the  House  of  Lords  (y).     The  insurers 

(0  Sec  Cleaver  v.  Mutual  Re-  Porter  on  Insurance,  .SOO,  2nd  cd. ; 

servt'  Fund  Life  Association,  1802,  see  1  Wms.  V.  &  P.  442. 

1  Q.  B.  147.  (v)  Stat.    14   Geo.   III.   c.   78, 

(»0  Lynch  v.   DaJzell,  4    Bro.  a.  83;  see  1  Wms.  Y.  &  P.  443— 

Pari.  Cas.  431 ;    Saddlers'   Com-  44.").    This  section  is  not  repealed 

pany  v.   Badcock,    2    Atk.  554;  by  stat.  18   &   19  Vict.   c.    122, 

Barrel!  v.   Tibbitfs,   5  Q.  B.    D.  B.  109. 

5G0  ;    Castellain    v.    PrcKton,    1 1  (x)  Ex  parte  Goreley,  4  De  G., 

Q.  B.  D.  380 ;    West  of  England  J.  &  S.  477. 

Fire    Insurance    Co.    v.    Isaacs,  (y)   Westminster  Fire   Office  v. 

1897,  1  Q.  B.  226;    Bunyon  on  Glasgow     Provident     Investment 

Fire  Insurance,  11,  182,  303,  304  ;  Society,  13  App.  Cas.  609,  716. 
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are  the  proper  parties  to  rebuild  imcler  this  enactment. 
But  a  distinct  request  must  be  addressed  to  tlie  insurers 
by  a  person  interested  in  the  house  or  building  damaged, 
that  the  insurance  money  may  be  applied  in  reinstating 
the  premises.  If  no  such  request  be  made,  the  insurers 
may  pay  the  money  to  the  person  who  effected  the 
insurance  (z).  In  consequence  of  this  enactment,  a 
covenant  to  insure  a  house  or  other  building  is  tanta- 
mount to  a  covenant  to  repair  to  the  extent  of  such 
insurance,  and,  if  entered  into  by  a  lessee  in  his  lease, 
will  ru7i  with  the  land,  so  as  to  be  binding  on  the 
assignee  of  the  lease  («).  But,  upon  the  sale  of  a 
house  or  other  building  insured  by  a  vendor,  who  was 
under  no  obligation  to  insure,  the  benefit  of  the  con- 
tract of  insurance  does  not  pass  to  the  purchaser,  unless 
expressly  assigned  (&). 

The  insurance  of  ships  and  their  cargoes  from  the  insurance  of 
perils  of  the  sea  is  a  matter  belonging  rather  to  mer-  ^  ^i^^* 
cantile  law  than  to  the  department  of  conveyancing. 
In  this  kind  of  insurance,  as  well  as  in  the  others,  an 
interest  in  the  property  insured  must  generally  belong 
to  the  party  effecting  the  insurance,  if  the  ship  be  a 
British  vessel,  or  the  goods  be  laden  on  board  any  such 
vessel  (c).  Like  a  fire  insurance  policy,  a  policy  of 
marine  insurance  is  a  contract  of  indemnity  (d).  Con- 
tracts of  marine  insurance  must,  as  a  rule,  be  expressed 

■    (z)  Simpson  v.  Scottish  Union  Spooner,  1905,  1  K.  B.  753;  see 

Insurance  Co.,  1  H.  &  M.  (518 ;  1  Wma.  V.  &  P.  442,  448.     As  to 

see    also   CoUingrichje    v.   Royal  the     benefit    of    a    contract    of 

Exchamje  Corporation,  3  Q.  B.  D.  insurance   upon    a    mortgage   of 

173;  Cotton,  L.  J.,  18  Cli.  D.  7 ;  the   property    insured,   see   Wil- 

Bowen,  L.  J.,  11  Q.  B.  D.  401.  liams'     Conveyancing     Statutes, 

(rt)  Vernon  v.   Smith,  5  B.  &  pp.  156 — 159. 

Aid.  1;  24  R.R.  257;  see  Williams,  (c)  Stat.   19   Goo.   III.  c.   37, 

R.  P.  499,  20th  ed.  s.  1.     See  a^ite,  p.  174. 

(b)  Paine  V.  MeUer,G  Yes.  3^9,  {d)  Poioles  v.  Innes,   11  M.  & 

352,  353;  5  R.  R.  327;  Foole  v.  W.  10;  Burnand  v.  Ilodocanachi, 

Adams,  12  W.  R.  G83;  Rayner  v.  7  App.  Cas.  :)33 — 339;  Castellain 

I'reston,  14  Ch.  D.  297;  18  Ch.  D.  v.  Freston,  11  Q.  B.  D.  380.  38G. 

1 ;     Phmnix     A.<surance     Co.     v.  393,  394, 397—399. 
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in  writing,  and  must  be  duly  stamped  (r;).  A  statute 
of  the  year  1868  provides  that  whenever  a  policy  of 
insurance  on  any  ship,  or  on  any  goods  in  any  ship, 
or  on  any  freight,  has  been  assigned  so  as  to  pass  the 
beneficial  interest  in  such  policy  to  any  person  entitled 
Atsignoo  may  to  the  property  thereby  insured,  the  assignee  of  such 
name.  policy  shall  be  entitled  to  sue  thereon  in  his  own  name  (/). 

And  under  the  Judicature  Act  of  1873  (g),  the  assignees 
in  manner  provided  by  the  Act  of  all  legal  choses  in 
action  may  sue  therefor  at  law  in  their  own  names,  as  we 
have  seen(/t).  Unlike  policies  of  fire  insurance,  the 
terms  of  a  policy  of  marine  insurance  usually  extend 
its  benefit  to  the  assigns  of  the  insured,  as  well  as 
himself  (i).  The  benefit  of  a  policy  of  marine  insur- 
ance does  not  pass,  however,  upon  the  sale  of  the  goods 
insured,  unless  expressly  or  impliedly  assigned  (^). 
But  goods,  which  are  at  sea,  or  which  are  to  be  delivered 
by  sea,  are  very  frequently  sold  under  a  contract  that 
the  price  shall  include  freight  and  insurance,  and  be 
payable  on  receipt  of  the  shipping  documents.  In  such 
cases,  it  is  understood  that  the  shipping  documents 
shall  comprise  a  proper  policy  of  insurance  effected  by 
the  shipper,  and  that  the  benefit  of  such  a  policy  is 
included  in  the  sale  (?). 

(e)  Stat.  5i  &  55  Vict.  c.  39,  (i)  Arnould  on  Marine  Insur- 

S8.  91,  93,  9.5,  97  and  First  (<che-  ance,  i.  107, 112,  231,  234,6th  ed. 

dule,  amended  by   1   Edw.  VII.  (/■;)  Poivles  v.  innes,   11   M.  & 

c.  7,  8,  11;  Home  Marine  lusur-  W.   10;    North  of  England  Pure 

ance  Co.  v.  Smith,  1898,  2  Q.  B.  Oil-Calce  Co.  v.  Archangel  Mart- 

351.  time  Insurance  Co.,  L.  R.  10  Q.  B, 

(/)  Stat.  31  &  32  Vict.  c.  86,  249;    Bayner  v.  I'reslon,  18  Ch. 

s.  1 ;  Lloyd  \.  Fleming,  L.  R.  7  D.  12. 

Q.    B.   299  ;    Fellas   v.   Neplune  (I)  Tamvaco  v.  Luras,  1  B.  &  S. 

Marine  Insurance  Co.,  5  C.  P.  D.  1 85  ;    3   B.   &   S.   89 ;   Lloyd  v. 

34.  Fleming,  L.  R.  7  Q.  B.  299,  303 ; 

(;/)  Stat.  36  &  37  A'ict.  c.  66,  North  of  England  Oil- Cake  Co.  v. 

s.  25,  sub-8.  6.  Archangel     Maritime    Insurance 

(h)  Ante,  p.  37,  Co.,  L.  R.  10  Q.  B.  249,  254. 


(    2S5     ) 


CHAPTER  VI. 

OP  PERSONAL   ANNUITIES,   STOCKS   AND   SHARES. 

In  addition  to  the  things  in  action  known  to  the  old 
common  law,  we  have  seen  that  there  exist  in  modern 
times  several  other  species  of  property  classed  equally 
as  personal,  and  consisting  equally  of  mere  rights, 
unaccompanied  with  the  possession  of  anything  cor- 
poreal (o).  To  these  we  now  propose  to  direct  our 
attention. 

Amongst  personal  property  of  this  description  we  Personal 
shall  first  mention  a  j^^i^sonal  annuity.  This  kind  of  *"""^  ^' 
property  is  not  indeed  of  so  modern  an  origin  as  some 
of  those  which  we  shall  hereafter  mention.  It  consists 
of  an  annual  payment,  not  charged  on  real  estate ;  but 
it  may  nevertheless  be  limited  to  the  heirs,  or  the  heirs 
of  the  body,  of  the  grantee.  In  former  times  it  was 
doubted  whether  an  annuity  was  not  a  mere  cliose  in 
action,  and  therefore  incapable  of  assignment  (5);  but 
this  objection  has  long  been  overruled.  When  limited 
to  the  heirs  of  the  grantee  it  will,  on  his  intestacy, 
descend,  like  real  estate,  to  his  heir ;  but  it  is  still 
personal  property  (c),  and  will  pass  l)y  his  will  under  a 
bequest  of  all  his  personal  estate  {<!).  When  given  to 
the  grantee  and  the  heirs  of  his  body,  the  grantee  does 
not  acquire  an  estate  tail ;  for  this  kind  of  inheritance 
is  not  a  tenement  within  the  meaning  of  the  statute 
De  Bonis  Conditionalibus  (c).     The  grantee  has  merely 

(a)  Ante,  pp.  38~'12.  59  ;  22  R.  R.  G23. 

Ih)  Co.  Litt.  141  b,  n.  (1).  (e)  Stat.    13    Edw.    I.    c.    1 ; 

(c)  Earl  of  Stafford  V.  BucJdey,  Turner   v.  Turner,  2  Amb.  77G, 

2    Ves.    sen.    171;   Radburn   v.  782;    Earl  of  Stafford  v.  Buck- 

Jervis,  3  Beav.  450,  461.  ley,  ubi  sup. 

((?)  AuUn  V.  Daly,  4  B.  &  Aid. 
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a  foe  simple  coMlitional  on  his  having  issue,  such  as  a 
grantee  of  lands  would  have  had  under  a  similar  grant 
prior  to  the  statute  Dc  Donis(f),  or  as  a  copyholder 
would  now  take  in  manors  where  there  is  no  custom 
to  entail  (r/).  When  the  grantee  has  issue,  he  may 
therefore  alien  the  annuity  in  fee  simple  by  a  mere 
assignment ;  but  should  he  die  without  issue  the  an- 
nuity will  fail.  A  personal  annuity  given  to  a  man 
for  ever  will  devolve  on  the  executor,  and  not  on  the 
heir  of  the  grantee  (h). 


(Stock  or  bank 
aunuitics  did 
not  exist 
before  the 
Kevolution. 


annuities. 


Let  us  next  consider  stock  in  the  public  funds,  or 
bank  annuities.  Previously  to  the  Eevolution  in  1688 
there  was  no  funded  debt  properly  so  called ;  although 
King  Charles  I.  and  King  Charles  II.  both  found 
occasion  to  raise  money  by  the  grant  of  annuities  in  fee 
simple  chargeable  on  particular  branches  of  the  revenue. 
These  annuities,  not  being  payable  out  of  real  estate, 
appear  to  have  been  the  first  instances  of  personal 
annuities  limited  to  the  grantees  and  their  heirs,  and 
they  gave  occasion  to  those  lawsuits  by  which  the  legal 
nature  and  incidents  of  personal  annuities  have  been 
determined ;  although  some  mention  of  such  annuities 
is  certainly  to  be  found  in  the  old  books  (i).  Soon 
after  the  Eevolution,  however,  a  portion  of  the  public 
debt  was  funded,  or  transferred  into  perpetual  annuities 
payable  by  way  of  interest  on  the  capital  advanced, 
which  capital  was  to  be  repaid  by  the  government  in 
the  manner  agreed  on.  And  from  that  time  to  the 
present,  the  funded  debt  of  the  country  has,  by  several 
Acts  of  Parliament,  been  greatly  increased.  Stock  in 
the  funds,  therefore,  is  merely  a  right  to  receive  certain 
annuities,  1  )y  half-yearly  or  quarterly  dividends,  as  they 


( /  )  See  Williama,  E.  V.  91,  92, 
20th  ed. 
((/)  Ibid  AGO. 
(k)  Taylor   v.   Madindale,    12 


Sim.  1.58. 

(0  Co.  Litt.  lU  h ;  Pitz.  N.  B. 
152  a. 
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become  due  (/.),  subject  to  the  right  of  the  government  to 
redeem  such  annuities  on  payment  of  a  stipulated  sum, 
which  sum  is  the  nominal  value  of  the  stock.  Thus, 
100/.  2?.  10s.  per  cent.  Consolidated  Stock  is  a  right 
to  receive  21.  10s.  per  annum  for  ever,  subject  to  the 
right  of  the  government  to  redeem  this  annuity  on  pay- 
ment of  100/.  sterling  (/).  The  actual  value  of  lOOZ. 
21.  10s.  per  cent.  Consolidated  Stock  of  course  depends 
on  the  state  of  the  stock  market,  being  sometimes 
lower,  sometimes  higher,  than  the  nominal  price,  which 
is  called  jjar. 

The  public  funds  have  been,  from  time  to  time,  ^^^^°Jj^  ^^^ 
composed  of  several  separate  stocks,  of  which,  however,  investment  of 
by  far  the  largest  and  most  important  were  the  Consoli-  chauc"ry.^ 
dated  3?.  per  cent.  Bank  Annuities,  shortly  termed 
Consols.  In  this  fund  alone  the  Court  of  Chancery 
formerly  invested  all  the  money  committed  to  its  care 
belonging  to  the  suitors  in  that  Court :  and  as  it  is  a 
rule  of  equity,  that  whatever  the  Court  would  certainly 
order  to  be  done  may  be  done  without  applying  to  the 
Court,  every  trustee  and  executor  was  justified  in  invest- 
ing in  consols  any  money  which  he  might  have  held  in 
trust,  without  any  express  direction  for  that  purpose  (m). 
At  the  present  time,  however,  the  investments  in  which 
money  in  Court  may  be  placed,  and  those  to  wliich 
trustees  may  resort,  in  the  absence  of  express  directions, 
have  been  largely  extended  by  rules  of  Court  and 
statute  (a).  In  1888,  the  3?,  per  cent,  consols,  together 
with  two  other  stocks  known  as  the  New  and  the 
lieduced  3/.  per  cents.,  were  converted  into  Consolidated 

(fe)  Wildman    v.    Wildman,  9  224  ;  Norhury  v.  Xorhuiy,  i  Mud. 

Vos.    174,   177;     7   K.   K.   153;  191. 

SawHngs  v.  Jennings,  13  Yes.  38,  (?0  Stats.  23  &  24  Met.  c.  38, 

45 ;  9  R.  R.  137.  8.  10 ;  56  &  57  Vict.  c.  53,  pt.  1, 

(0  Stat.  51  Vict.  c.  2,  s.  2.  replacing  52  &  53  Vict.  c.  32  ;  23 

(m)  Howe  v.  Lord  Dartmouth,  &  24  Vict.  c.  38,  8.  11 ;  and  22  & 

7  Yes.  150  ;  6  R.  R.  96 ;  Holland  23  Yiet.  c.  35,  s.  32.     See  R.  S.  C. 

V.  Hughes,  16  Yes.  114 ;  Tebbi  v.  1888,  W.  N.  24th  Nov.  1888. 

Carjjenter,  1  Mad,  306 ;  16  R.  R. 
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Stock  yielding  dividends  at  the  rate  of  21.  15.s.  per 
annum  until  the  5th  of  April,  1903,  and  thereafter  at 
the  rate  of  21.  10s.  per  annum  (o). 


The  legal  nature  and  incidents  of  stock  in  the  public 
funds  were  fixed  by  the  various  Acts  of  Parliament  by 
wliich  these  funds  were  created.  These  statutes  are  far 
too  numerous  to  be  here  mentioned  ;  but  their  provisions 
The  National  are  generally  similar.  They  were  all  consolidated,  with 
amendments,  by  the  National  Debt  Act,  1870  {p).  By 
one  of  the  earliest  of  these  statutes  {q),  it  was  provided, 
that  all  persons  who  should  be  entitled  to  any  of  the 
annuities  thereby  created,  and  all  persons  lawfully 
claiming  under  them,  should  be  possessed  thereof  as  of 
a  ])ersonal  estate,  and  the  same  should  not  he  descendible 
to  the  heir.  And  the  National  Debt  Act,  1870,  pro- 
vides that  the  perpetual  annuities,  which  form  part  of 
the  national  debt,  shall  continue  to  be  personal  estate, 
and  not  descendible  to  heirs  (r). 


Debt  Act, 
1870. 

Stock  is  per- 
sonal estate. 


Transfer  of 
stock. 


Dividends. 


The  transfer  of  stock  in  the  public  funds  is  effected 
only  by  the  signature  of  the  books  at  the  Bank  of 
England  in  the  manner  prescribed  by  Act  of  Parlia- 
ment ;  and  this  transfer  may  be  effected  either  in 
person  or  by  attorney  thereunto  lawfully  authorised,  by 
writing  under  hand  and  seal,  attested  by  two  or  more 
credible  witnesses  (s).  The  legal  title  to  stock  belongs 
to  the  person  in  whose  name  it  is  standing  in  the  bank 
books ;  and  the  bank  refuses  to  recognise  trusts,  or  to 
keep  more  than  one  account  for  the  same  person ; 
neither  will  it  allow  of  the  transfer  of  any  stock  into 
the  names  of  more  than  four  persons.  Formerly  the 
right  to  stock  always  carried  the  right  to  the  current 


(o)  Stat.  51  Vict.  c.  2. 

(p)  Stat,  m  &  34  Vict.  c.  71. 

Iq)  Stat.  1  Geo.  I.  st.  2,  c.  19, 
8.  9,  now  repealed  by  stat.  33  & 
34  Vict.  c.  C9. 

(r)  Stat.  33  &  34  Vict.  c.  71, 


8.    9,    applied     to     consolidated 
21.  15.-'.  })er  cent,  stock  by  stat.  51 
Vict.  c.  2,  8.  2,  8ub-s.  5. 
(0  Stat.  33  k  34  Vict.  c.  71, 

B.  22. 
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dividends,  and  the  transfer  books  were  closed  for  some 
days  prior  to  the  days  of  payment  of  the  dividends. 
But  a  day  for  closing  the  books  is  now  fixed  in  the 
month  preceding  that  in  which  the  dividends  are  pay- 
able, and  the  person  whose  name  then  appears  inscribed 
in  the  books  as  proprietor  is,  as  between  him  and  the 
transferee,  entitled  to  the  current  dividend ;  and  after 
that  day  the  person  to  whom  any  transfer  is  made  is 
not  entitled  to  the  current  dividend  (t).  When  stock  is 
standing  in  the  name  of  a  trustee,  the  beneficial  owner 
may  transfer  his  equitable  interest  in  any  manner  he 
pleases.  As  the  claim  of  the  beneficial  owner  is  equit- 
able only,  there  was  never  any  occasion  to  give  to  the 
transferee  a  power  of  attorney  to  sue  in  the  name  of 
the  transferor  (u) ;  and  the  transferee,  on  giving  notice 
of  the  transfer  to  the  trustees,  will  be  entitled  to  a  legal 
transfer  of  the  stock  into  his  own  name  in  the  books 
at  the  bank.  Provision  is  now  made  by  statute  for  the 
conversion  of  stock,  transferable  only  at  the  bank,  into 
stock  certificates  payable  to  bearer,  and  transferable 
accordingly  from  hand  to  hand  (x).  It  seems  that 
stock  was  not  goods,  wares  or  merchandise  within  the 
17th  section  of  the  Statute  of  Frauds  (?/),  and  is  a  thing 
in  action  within  the  meaning  of  the  Sale  of  Goods  Act, 
1893  {z) ;  so  that  it  does  not  require  a  written  memo- 
randum for  a  contract  for  its  sale,  if  the  value  exceeds 


Stock  in  the 
name  of  a 
trustee. 


Stock  certi- 
ficates. 


Contract  for 
sale  of  stoclv 
not  within  the 
Statute  of 
Frauds. 


(0  Stat.  33  &  34  Vict.  c.  71, 
s.  25,  replacing  24  Vict.  c.  3,  s.  7. 
Dividends  on  government  stock 
are  now  paid,  as  a  rule,  by  divi- 
dend warrants,  which  are  equiva- 
lent to  cheques  on  the  Bank  of 
England,  sent  by  post  to  the 
address  of  a  sole  stockholder  or 
the  first  stockholder  in  joint 
accounts.  But  on  request  duly 
made  at  the  bank,  the  dividend 
warrants  may  be  sent  by  post  to 
any  nominee  of  the  stockholder, 
or  the  dividends  may  bo  paid  on 
personal  attendance  at  tlie  bank. 
Any  one  of  several  joint  holders 

W.P.P. 


of  stock  may  give  an  eflfectual 
receipt  for  any  dividend  thereon, 
unless  notice  to  the  contrary  has 
been  given  to  the  bank  by  any 
other  of  the  holders.  See  stats. 
33  &  34  Vict.  c.  71,  ss.  12—21 ; 
51  Vict.  c.  2,  8.  30 ;  and  52  Vict, 
c.  6,  s.  4. 

(«)  See  ante,  pp.  34,  35. 

(x)  Stat.  33  &  34  Vict.  c.  71, 
part  5,  ss.  26  sq.,  replacing  26 
Viet.  c.  28. 

(2/)  Stat.  29  Car.  II.  c.  3.  See 
ante,  p.  75  and  n.  (g). 

(z)  Stat.  50  &  57  Vict.  c.  71, 
ss.  4,  62  ;  ante,  pp.  72,  n.  (  y),  75. 

19 
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ten  pounds  and  the  buyer  does  not  accept  and  receive 
any  part,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment  (a). 


DiatrinKas. 


Notice  in  lieu 
of  distringas. 


Wlien  any  person  had  an  interest  in  stock  standing 
in  the  name  of  another,  he  was  formerly  enabled  to 
restrain  the  transfer  of  such  stock,  or  as  it  was  said, 
to  jJut  a  stop  upon  it,  by  means  of  a  writ  of  distrinfjas 
to  be  served  upon  tlie  Bank  of  England  (h).  Under  the 
present  practice,  however,  such  writs  are  no  longer 
issued  (c).  But  any  person  claiming  to  be  interested 
in  any  stock  standing  in  the  books  of  the  Bank  of 
England   or  dividends   thereon,  may,  on  filing  in  the 


(a)  See  Names  v.  Scipio,  1 
Com.  356  ;  Picherinrj  v.  Appleby, 
1  Com.  351;  2  P.'  Wms.  308; 
Pawle  V.  Gtinn,  4  Biiig.  N.  C. 
445 ;  Humhle  v.  Mitchell,  11  A.  & 
E.  205 ;  Knight  v.  Barber,  16  M. 
&  W.  C(3.     As  to  the  stamp  duty 


upon  contract  notes  for  the  sale 
and  upon  mortgages  of  any  stock 
or  marketable  security,  .see  stats. 
54  &  55  Vict.  c.  39,  m.  23,  52,  53, 
86  and  First  Schedule ;  56  Vict, 
c.  7,  s.  3 ;  Learoyd  v.  Braclcen, 
1894,  1  Q.  B.  114. 


(b)  Tlie  writ  of  didringas  was  in  strictness  a  proceeding  in  a  suit 
8uppo.sed  to  have  been  commenced  by  the  party  obtaining  it  against 
the  bank  and  the  legal  owner  of  the  stock  ;  but  in  practice  a  suit  was 
not  commenceil  unless  tlie  right  to  stop  the  stock  were  disputed. 
This  writ  formerly  issued  only  out  of  the  equity  side  of  tlie  Court  of 
Exchequer;  but  when  in  1841  tlie  equitable  jurisdiction  of  tlio  Court 
was  transferred  to  tlie  Court  of  Chancery,  it  was  provided  that  a  writ 
of  distringas  should  issue  out  of  the  latter  Court,  to  have  the  same 
effect  as  the  writ  previously  in  use.  The  writ  commanded  the  sheriflf 
to  didraiii  the  bank  by  their  lauds  and  chattels,  so  that  they  appeared 
in  Court  to  answer  a  bill  of  complaint  lately  exhibited  against  them 
and  other  defendants  by  the  person  obtaining  the  writ.  The  object 
of  the  writ  was  stated  in  a  notice,  which  was  served  along  witli  it,  to 
be  for  the  purpose  of  restraining  any  transfer  of  the  stock  until  the 
order  of  the  Court  were  obtained.  When  a  di>:tringa'<  was  so  put  upon 
any  stock,  the  bank  would  not  permit  any  transfer  to  be  made  with- 
out notice  to  the  person  who  had  obtained  the  writ ;  but  if  he  did  not 
commence  an  actual  suit,  or  obtain  an  order  restraining  the  transfer 
of  the  stock  within  a  short  time,  afterwards  fixed  by  order  at  eight 
days,  after  an  application  for  a  transfer  had  been  made,  the  bank 
would  no  longer  regard  the  di4riniia!<.  A  writ  of  distringas  might  at 
any  time  be  discharged  by  order  of  the  Court.  See  Wilkinson  on  the 
Funds,  235 — 252  ;  stat.  5  Vict.  c.  5,  as.  4,  5;  Scott  v.  Bank  of  England, 
2  Y.  &  J.  327;  Ex  parte  Amyot,  1  Ph.  130,  n. ;  Ettif  v.  Brid'ies,  2  Y.  & 
C.  C.  C.  486,  491 ;  Be  Cro^--<,  1  Dr.  &  Sm.  580 ;  Onlers  of  17th  Nov., 
1841,  11  L.  J.  N.  S.  Ch.  3  ;  Consold.  Order  (1860)  XXVII. ;  2nd  Eep. 
of  Chancery  Commn.  (1854),  p.  122. 

(c)  R.  S.  C.  1883,  Order  XLVI.  r.  2,  replacing  E.  S.  C.  April, 
1880. 
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central  office  of  the  Supreme  Court  au  affidavit  as  to 
his  interest,  with  a  notice  to  restrain  the  transfer  of  or 
the  receipt  of  the  dividends  upon  the  amount  of  stock 
in  question,  serve  on  the  bank  an  office  copy  of  the 
affidavit  and  a  duplicate  of  the  notice  authenticated  by 
the  official  seal(t^);  and  such  service  shall  have  the 
same  effect  as  the  issue  of  a  writ  of  distringas  would 
formerly  have  had  (e).  The  bank  will  then  give  notice 
to  the  person  so  serving  them  of  any  application  for  a 
transfer  of  the  stock  or  the  payment  of  the  dividends 
thereon,  and  will  refuse  to  permit  any  transfer  to  be 
made,  or  the  dividends  to  be  paid  for  eight  days  after 
the  date  of  such  application  (/  ).  But  the  bank  is  not 
to  refuse  to  permit  the  transfer  to  be  made,  or  to 
withhold  payment  of  the  dividends,  for  a  longer 
period,  without  the  order  of  the  Court  or  a  Judge  {g). 
An  order  restraining  the  transfer  or  payment  of  the 
dividends  may  be  made  in  a  summary  way  upon  motion 
or  petition  of  the  person  who  has  served  the  notice  {h). 
A  notice  in  lieu  of  distringas  may  be  withdrawn  by 
the  person  by  whom  or  on  whose  behalf  it  was  given, 
on  a  written  request  signed  by  him,  or  its  operation 
may  be  made  to  cease  by  order  to  be  obtained  by  any 
other  person  claiming  to  be  interested  in  the  stock  or 
dividends  {i).  It  is  surprising  that  a  course  by  which  a 
cestui  que  trust  of  stock  may  be  so  effectually  protected 
from  any  fraudulent  transfer  by  his  trustee  should  not 
be  more  frequently  adopted. 

Stock,  being  a   cliosc  in  action,  could  not  formerly  Stock  may  be 
have  been  sold  under  a  fieri  facias  issued  in  execution  judgment 
of  a  judgment  against  the  owner  {k).     And,  in  fact,  in  debts. 

(d)  K.  S.  C.l  S83,  Order  XL  VI.       r.  1 0. 

r.  4,  amended  by  E.  S.  C.  1888,  (/t)  Stat.  5  Vict.  c.  5,  s.  4 ;    Re 

No.  3.  Blaksley'a  Trusts,  23  Ch.  D.  549. 

(e)  R.  S.  C.  1883,  Order  XLVI.  (/)  R.  S.  C.  Order  XLVI.  r.  9. 
r.  8 ;  see  note  (h)  above.  {k)  Dundas  v.  Dutem,  1  Ves. 

(/)  Re    Blaksley's   Trusts,  23      jun.  198;  1  R.  R.  112;  ante,  p. 
Ch.  D.  549.  99,  n.  (/). 

ig)  R.  S.  C.  1883,  Order  XLVI. 
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the  Acts  by  which  stocks  were  created,  it  was  declared 
that  they  should  not  l)e  taken  in  execution  (O-  But 
under  the  Judgments  Act,  1838  {in),  any  Divisional 
Court  or  a  Judge  {n),  on  the  application  of  any  judg- 
ment creditor,  may  order  that  any  government  stock  of 
the  debtor  standing  in  his  own  name  in  his  own  right, 
or  in  the  name  of  any  person  in  trust  for  him,  shall 
stand  charged  with  the  payment  of  the  judgment  debt 
and  interest ;  and  such  order  shall  entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have  been 
entitled  to,  if  such  charge  had  been  made  in  his  favour 
by  the  debtor ;  Ijut  no  proceedings  shall  be  taken  to 
have  the  benefit  of  such  charge  until  after  the  expiration 
of  six  calendar  months  from  the  date  of  such  order  (o). 
And  under  the  Judgments  Act,  1840  (ij),  a  similar 
order  may  be  made  as  to  the  interest  of  any  judgment 
debtor,  whether  in  possession,  remainder  or  reversion, 
and  whether  vested  or  contingent,  as  well  in  such 
stock  as  in  the  dividends  or  annual  produce  thereof,  and 
also  in  any  stock  lodged  in  Court  in  which  the  debtor 
may  be  interested  or  the  dividends  thereon  (5).  And  in 
order  to  prevent  any  judgment  debtor  from  disposing  of 
the  stock  authorised  to  be  charged,  an  order  may  be 
procured  by  the  creditor,  in  the  first  instance  ex  'parte, 
charging  the  stock  and  restraining  the  Bank  of  England 
from  permitting  a  transfer  of  the  stock  until  the  order 
shall  either  be  made  absolute  (that  is,  confirmed   and 

(/)  Bank  of  Eiujland  \.  Lunn,  264,267;   riclering  v.  Il/racomhe 

15  Ves.  577.  Raihoay  Company,  L.  R.  3  C.  P. 

(m)  Stat.   1   &  2  Vict.  c.  110,  235,  251;    Re  Leaveshy,  1891,2 

B.  11.  Cb.  1 ;  Stevcart  v.  Rhodes,  1900,  1 

(«)  R.  S.  C.  188:5,  Order  XLVI.  Cb.  380. 
r.  1,  replacing  Order  XLYI.  r.  1,  (j))  Stat.  3  &  4  Vict.  c.  82,  s.  1. 

of  Stat.  38  &  39  Vict.  c.  77,  First  See  HuJhes  v.  Day,  10  Sim.  41. 
Schedule.  {q)  See     Warhurton,     v.    HiU, 

(o)  See    Watts  v.   Jefferyes.    3  Kay,  470;  Ilaly  v.  Barry,  L.  It. 

Mac.  &  ir.  372  ;    Watts  v.  Vorter,  3  Cb.  Ap.  452,  456,  457  ;  Bolland 

3E.  &B.  743;    contra,  Beavun  v.  v.    Youwi,   1904,   2    K.    B.   824; 

Earl  of  Oxford,  6  De  Gex,  M.  &  Btats.  35  &  30  Vict.  c.  44  ;  46  & 

G.  524,  .525,  532;  Scott  v.  Lord  47  Vict.  c.  29 ;  and  Supreme  Court 

Hastings,  4  Kay  &  J.  633,  638;  Funds  Rules,   1886,   W.   N.  9th 

Crow  V.  Robinson,  L.  R.  3  C.  P.  Oct.,  1886. 
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continued)  or  discharged ;  and  no   disposition   of  the 

judgment   debtor  in   the  meantime  shall  be  valid  or 

effectual  as  against  the  creditor.     And  the  order  will  be 

made   absolute   if  the   debtor   do   not,  within  a   time 

mentioned  in  the  order,  show  cause  to  the  contrary  (?■). 

Such   orders   are   known  as  charging  orders  nisi,  and  Charging 

charging  orders  absolute.     When  the  debtor  is  entitled  °'^^'"^- 

to   the   dividends   of  stock   standing  in  the  names  of 

trustees,  the  order  obtained  by  the  creditor  charging 

such  dividends  will  be  binding  on  the  trustees ;   but 

the  bank  must  still  pay  the  dividends  to  the  trustees 

as  legal  owners  (s).     As  we  have  seen  (t),  a  trustee  in  Bankrupt's 

bankruptcy  is  empowered  to   transfer  the   bankrupt's 

stock  to  the  same  extent  as  the  bankrupt  himself  might 

have  transferred  it.     And  stock  appears  to  be  a  thing 

in  action  (u)  so  as  to  be  excepted  from  the  operation  of 

the  reputed  ownership  clauses  of  the  bankruptcy  law  (x). 

The  history  of  the  law  respecting  the  transmission  Transmission 
of  stock  by  will  affords  a  curious  instance  of  the  enact-  ^jn, 
ments  of  the  legislature  having  been  virtually  overruled 
by  the  decisions  of  the  Court  of  Chancery.  The  Acts 
by  which  the  funds  were  created  provided,  that  any 
person  possessed  of  stock  might  devise  the  same  by  will 
in  writing  attested  hy  two  or  more  credible  witnesses, 
but  that  such  devisee  should  receive  no  payment  till 
so  much  of  the  will  as  related  to  the  stock  had  been 
entered  in  the  office  at  the  bank ;  and  in  default  of 
such  devise  the  stock  should  go  to  the  executors  or 
administrators  (//).  The  Court  of  Chancery,  however, 
held,  that  as  stock  had  been  declared  by  Parliament 
to  be  personal  estate,  it  must,  like  all  other  personal 

(r)  Stat.  1  &  2  Vict.  c.  110,  s.  see  Taylor  v.  TurnbuU,  4  H.  &  N. 

15.  495. 

(s)  Churchill  v.  Bank  of  Eng-  (t)  Aide,  p.  257. 

land,  11  M.  &  W.  323  ;    Brhtead  (a)  Ante,  pp.  40,  41,  28'J. 

V.    Wilkins,  3  Hare,  235  ;    South  {x)  Ante,  pp.  230.  256. 

We><tern  Loan  and  Discount  Co.  (y)  Stat.  1  Geo.  I.  stat.  2,  c.  19, 

V.  Bohertson,  8  Q.  B.  D.  17  ;    and  s.  12,  and  subsequent  Acta. 
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estate,  devolve,  in  the  first  instance,  on  the  executor 
for  payment  of  debts,  even  though  it  should  have  been 
specifically  bequeathed  (z) ;  and  that  the  executor,  having 
it  in  his  hands  by  virtue  of  his  office  of  executor,  was 
bound,  after  payment  of  debts,  to  dispose  of  it  according 
to  the  will  of  liis  testator,  even  although  sucli  will  were 
unattested  (a).  For,  previously  to  the  Wills  Act  of 
1837  (&),  a  will  of  personal  estate  required  no  attesta- 
tion. In  effect,  therefore,  a  person  was  enabled  to 
bequeath  his  stock  by  a  will  unattested.  All  wills, 
however,  are  now  required  to  be  attested  liy  two  wit- 
nesses. And  by  an  Act  of  1845  the  provisions  of  the 
old  Acts,  which  had  virtually  been  disregarded,  were 
formally  repealed ;  and  it  is  now  declared  that  the 
stock  of  a  deceased  person  may  be  transferred  by  his 
executors  or  administrators,  notwithstanding  any  specific 
bequest  thereof;  but  the  bank  are  not  to  be  required 
to  allow  of  such  transfer,  or  of  the  receipt  of  any 
dividend  on  the  stock,  until  the  probate  of  the  will 
or  the  letters  of  administration  shall  have  been  first 
left  at  the  bank  for  registration.  And  the  bank  may 
require  all  the  executors  who  shall  have  proved  the 
will  to  concur  in  the  transfer  (c).  And  the  registry  of 
specific  bequests  of  stock  is  no  longer  required. 

India  and  Other  personal  property  resembling  generally  stock 

Coloniiil  in  the  British  government  funds  in  its  legal  incidents 

Stock.  is  India  stock,  and  the  stocks  of  the  various   British 

colonial  governments  inscribed  in  the  books  of  the  Bank 

of  England   or   some   other  bank((/).     Each  of  these 

stocks  represents  a  certain  amount  of  funded  debt  of 

(z)  Bank  of  England  V.  Moffatt,  c.  26. 

3  Bro.  C.  C.  260 ;  Bunh  of  Eng-  (c)  Stat.  8  &  9  Vict.  c.  97,  s.  1, 

land  V.  I'arxom,  5  Ves.  665 ;  Bank  repealed  by  33  &  34  A^ict.  c.  69, 

of  England  V.  Lunn,  15  Ves.  569.  and  re-enacted  by  33  «&  3i  Vict. 

{a)  Ripley    v.     Waterworlh,   7  c.  71,  ss.  17,  23. 

Ves.  Ui) ;   Franklin  v.  Bank  of  (</)  See  stat.  40  &  41  Viet.  c. 

England,  1  Kuss.  575,  589.  59. 

(b)  Stat.  7  Will.  IV.  &  1  Vict. 
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the  government  which  has  issued  the  stock,  gives  the 
right  to  half-yearly  or  quarterly  payments  by  way  of 
interest  at  a  fixed  rate,  and  is  redeemable  at  a  given 
time :  but  of  course  the  security  is  not  the  same  as  in 
the  case  of  the  British  funds,  being  that  of  the  Indian 
or  colonial  governments  and  their  revenues  respectively, 
and  not  that  of  the  Home  Government  and  its  resources. 
The  stocks  inscribed  in  bank  books  of  various  municipal  Municipal 
corporations,  or  other  public  bodies,  such  as  the  Corpo-  st*Jck. 
ration  of  Manchester  or  the  London  County  Council, 
l)0ssess  like  incidents;  although  these  last  are  often 
transferable  by  deed,  and  not,  like  government  stock, 
by  mere  entry  of  the  transfer  in  the  bank  books  ((^). 
Such  stocks  also  represent  funded  debt  of  the  public 
bodies  issuing  them,  and  are  generally  secured  upon  the 
rates  leviable  by  or  other  corporate  or  public  revenues 
of  such  public  bodies.  The  provisions  above  stated  as 
to  the  transfer  of  British  government  stock  by  execu- 
tors or  administrators  (/)  and  the  receipt  of  dividends 
thereon  {g)  apply  to  all  stock  of  any  company  or  corpora- 
tion, funds  or  annuities  transferable  in  the  books  of  the 
Banks  of  England  or  Ireland  {li).  Notice  in  lieu  of 
distringas  {i)  may  be  served  in  respect  of  any  stock 
standing  in  the  books  of  the  Bank  of  England  or  any 
other  public  company,  whether  incorporated  or  not  (h). 
The  jurisdiction  to  make  charging  orders  is,  however, 
limited  to  any  government  stock,  funds  or  annuities, 
or  any  stock  or  shares  of  or  in  any  public  company 
in  England  Q).  As  we  have  seen  (m),  a  trustee  in 
bankruptcy  is  empowered  to  transfer  any  stock  or 
other  property  of  the  bankrupt  transferable  in  the 
books  of   any  company,  ofiice  or  person  to  the  same 

(e)  See  Burdett's  Official   In-  (/.•)  R.  S.C.  1883,  Order  XLVL 

telligence.  r.  15. 

(/)  ^»<t,  p.  29i.  (0  Stat.  1  &  2  Vict.   c.   110, 

(g)  Ante,  p.  289  and  n.  (<).  s.  14  ;    Brereton  v.  Edwards,  21 

(/t)  Stats.  33  &  34  Vict.  c.  71,  Q.  B.  D.  488,  493,  497. 

s.  73 ;  52  Vict.  c.  6,  s.  4,  sub-s.  G.  (m)  Ante,  p.  257. 

(i)  Ante,  pp.  290,  291. 
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extent  as   the   bankrupt   might  have  transferred  the 
same. 


Shares. 


We  will  now  proceed  to  examine  the  nature  of  shares 
in  joint  stock  companies.  A  share  in  a  trading  com- 
pany, regarded  as  a  source  of  emolument,  is  a  mere 
right  to  receive  a  certain  share  of  the  profits  made  by 
the  company ;  and  it  is  in  some  cases  accompanied  by 
the  liability  to  make  a  certain  contribution  towards 
payment  of  the  company's  debts  (n).  Joint  stock  com- 
panies were  formerly  of  two  kinds,  those  which  were 
incorporate,  or  made  into  corporations,  and  those  which 
were  not  so. 


Corporations 
sole  and 
aggregate. 


Corporations  are  legal  personages,  always  known  by 
the  same  name,  and  preserving  their  identity  through 
a  perpetual  succession  of  natural  persons.  They  are 
either  corporations  sole,  composed  only  of  one  person, 
such  as  a  bishop,  a  parson,  or  the  chamberlain  of 
London ;  or  corporations  aggregate,  composed  of  many 
persons  acting  on  all  solemn  occasions  by  the  medium 
of  their  common  seal  (o) ;  and  it  is  of  such  corporations 
that  we  are  now  about  to  speak.  Such  corporations 
may  exist  either  by  force  of  the  common  law,  or  of  some 
statute.  In  the  former  case  they  must  have  been  created 
by  royal  letters  patent,  or  they  must  be  corporations  by 
prescription  (as  the  Corporation  of  London  is),  that  is, 
they  must  have  existed  as  corporations  from  time  imme- 
morial, when  the  royal  assent  to  their  incorporation  is 
assumed  (2?).  The  individual  members  of  a  common 
law  corporation,  and  their  private  property,  are  not 
liable    in    respect    of    any     debts    incurred    by    the 


(>0  See  Williams,  R.  P.  G,  30, 
20th  ed.,  and  cases  there  cited ; 
Nanney  v.  Morcfav,  i57  Ch.  D. 
34G,  I!.^2 ;  Borland's  Trustee  v. 
Steel,  nm,  1  Ch.  280;  Bandt 
Gold  Milling  Co.  v.  Neio   Bitlhift 


Eersteling.  Ltd.,  1903, 1  K.  B.  4GI ; 
liJ04,  A.  C.  165. 

(o)  See  Bac.  Abr.,  tit.  Corpora- 
tions ;  1  Black.  Comm.  ch.  18 ; 
"Williams,  K.  P.  29.%  2Uth  ed. 

{}>)  1  Black.  Comm.  472—473. 
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corporation  (q).  But  in  the  case  of  a  corporation  existing 
by  force  of  statute,  the  members  will  l)e  subject  to  any 
liability,  which  may  have  been  imposed  on  them  by  tlie 
terms  of  the  statute,  to  contribute  to  the  payment  of 
the  corporation's  debts.  We  have  already  noticed  the 
early  incorporation  of  certain  trading  companies  by 
royal  charter  (/■).  Towards  the  end  of  the  seventeenth 
and  early  in  the  eighteenth  century  a  few  great  com- 
panies were  incorporated  pursuant  to  Act  of  Parliament. 
The  principle  adopted  in  these  cases  was  that  a  joint 
stock  of  trading  capital  of  a  certain  amount  should  be 
raised  by  subscription,  and  that  the  shares  of  the  mem- 
bers of  the  company  in  such  joint  stock  of  capital  should 
be  liable  to  the  company's  debts,  but  that  the  members 
themselves  should  not  be  liable  for  such  debts  beyond 
the  extent  of  their  shares  in  the  capital  stock  so  raised  (s). 
As  modern  commerce  increased,  other  companies  obtained 
special  Acts  for  their  incorporation,  sometimes  imposing 
no  liability  on  the  members  for  the  company's  debts, 
sometimes  imposing  on  them  a  liability  for  such  debts 
limited  to  the  extent  of  their  shares  in  the  amount  of 
capital  to  be  raised  (;!).  Besides  such  incorporated 
companies,  however,  there  also  grew  up  a  number  of 
joint  stock  companies,  which  had  not  obtained  the 
sanction  of  a  royal  charter  or  a  statute,  and  therefore 
had  no  corporate  existence  {u).  Such  associations  were 
in  law  nothing  more  than  private  partnerships  on  an 
extended  scale ;  and  every  member  was  liable  to  the 
whole  extent  of  his  resources,  for  all  the  company's 
debts  («).     In   the   last   reign,  as   we   shall   hereafter 

(g)  6  Vin.  Abr.  299  (Corpora-  Exchange  Assurance  and  London 

tion,  pi.  5 — 8).  Assurance  Corporation. 

(r)  Ante,  p.  39.  (0  Lindley  on  Companies,   4, 

(.<)  See  stats.  5  &  6  W.  &  M.  5th  ed. 

c.  20,  S3.  20 — 26,  amended  by  8  &  (m)  lAndlcy  ou  Companies,  2, 

9  Will.  III.  c.  20,  ss.  20—26,  30,  3,  ath  ed. 

35,  49,  as  to  the  Bank  of  Eng-  (x)  See   Bourne   v.    Freeth,    9 

land ;  9  &  10  Will.  III.  c.  44,  s.  B.  &  C.  632  ;   33  R.  R.  275  ;   Fox 

86,  as  to  the  East  India  Co. ;  6  v.  CH/ton,  6  Bing.  776 ;   31  R.  R. 

Geo.  I.  c.  18,  s.  7,  as  to  the  Royal  536  ;  Walburn  v.  Ingilhy,  1  Jly.  & 


298  OF   CHOSES  IN   ACTION. 

see,  provision  M'as  made  for  the  incorporation  of  all 
public  joint  stock  companies  by  registration  in  accord- 
ance with  certain  statutory  requirements  {ij) ;  but  such 
companies  as  are  incorporated  by  letters-patent  or 
special  Act  of  Parliament  still  enjoy  peculiar  privileges. 
These  companies,  therefore,  first  require  notice. 

Companies  The  nature  and  incidents  of  shares  in  the  joint  stock 

bT chwter'or    ^f  companies  incorporated  by  letters-patent  or  Act  of 
Act.  Parliament  have  generally  been   determined   by  their 

respective  charters  or  Acts  of  incorporation.  And  in 
the  great  majority  of  cases,  and  in  all  the  modern 
charters  and  Acts  of  incorporation,  the  shares  are 
declared  to  be  personal  estate,  and  transmissible  as 
such  (5).  In  a  few  of  the  older  companies,  of  which 
the  JSTew  Eiver  Company  is  an  instance  {a),  the  shares 
are  real  estate  in  the  nature  of  incorporeal  heredita- 
ments. Since  the  year  1845,  however,  the  incidents 
of  all  joint  stock  companies  incorporated  by  special  Act 
of  Parliament  have  generally  been  the  same.  For  in 
that  year  an  Act  was  passed,  called  the  Companies 
Clauses  Act,  "  for  consolidating  in  one  Act  certain 
provisions  usually  inserted  in  Acts  with  respect  to  tlie 
constitution  of  companies  incorporated  for  carrying  on 
undertakings  of  a  pul)lic  nature  "  {h) ;  and  it  w^as  pro- 
vided (c)  that  the  provisions  of  this  general  Act  should 
apply  to  every  joint  stock  company  which  should  there- 
after be  incorporated  by  special  Act  of  Parliament,  save 
so  far  as  such  provisions  should  be  varied  or  excepted 
by  the  special  Act.     A  uniformity  was  thus  given  to 

K.    61,  76  ;    Ex  'parte  Mardon,  (z)  Sec  ante,  p.  40. 

Mont.  &  Ch.  576 ;    Fitchford  v.  (a)  Drybutter  v.   Bartholomeio, 

Davis,  5  M.  &  W.  2.  2  P.  Wms.  127. 

(y)  Stat.  7  &  8  Vict.   c.  110,  (6)  Stat.    8   &  9  Vict.  c.    16; 

partly  repealed  by  stat.  20  &  21  extended  by  stat.  2G  &  27  Vict. 

Vict.  c.  14,  8.  23;  7  &  8  Vict.  c.  c.  118  ;  amended  by  stat.  32  &  33 

113,  partly  repealed  by  stat.  20  &  Vict.  c.  48. 

21  Vict.  c.  49;  all  now  repealed  (c)  Stat.   8    &   9   Vict.   c.    16, 

by  the  Companies  Act,  1862,  stat.  ss.  1,  2. 
25  &  26  Vict.  c.  89. 
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the  constitution  of  such  companies,  and  the  length  of 
the  Acts  of  Parliament  required  to  establish  them  was 
greatly  diminished.  Since  provision  has  been  made  by 
statute  for  the  incorporation  of  joint  stock  trading  com- 
panies by  registration  (fZ),  the  companies  incorporated 
by  special  Act  of  Parliament  have  generally  been  those 
formed  with  the  object  of  constructing  and  carrying  on 
works  of  public  utility,  such  as  railways,  tramways,  gas 
or  waterworks,  docks  or  canals;  especially  companies 
requiring  powers  to  take  lands  compulsorily  for  the 
purposes  of  their  undertakings.  Such  powers  must 
necessarily  be  given  by  the  authority  of  a  special  Act ; 
but  when  this  authority  is  obtained,  the  procedure  in 
the  matter  of  taking  the  lands  is  regulated  by  another 
general  Act  of  the  year  1845,  called  the  Lands  Clauses 
Act  (e). 

Under  the  Companies  Clauses  Act,  the  capital  of  the  Companies 
company  is  divided  into  shares  (/),  which  are  personal  1845.  * 

estate  and  transmissible  as  sucli  (g).  A  register  of 
shareholders  is  to  be  kept(/().  Certificates  of  their 
shares  are  to  be  issued  to  the  shareholders  (i),  and  are 
iwima  facie  evidence  of  their  title  {k).  Shares  are 
transferable  by  deed  duly  stamped,  in  which  the  con- 
sideration shall  be  truly  stated  (T)  ;  but  the  transfer  is 
not  complete  until  the  deed,  being  duly  executed  and 
otherwise  in  order,  has  been  delivered  to  the  secretary 
of  the  company  for  registration  (??t).  And  no  share- 
holder is  entitled  to  transfer  any  share  not  fully  paid 
up,  until  he  shall  have  paid  all  calls  for  the  time  being 
due  on  every  share  held  by  him  (?i).     The  amount  of 

{d)  Ante,  p.  298,    and    p.  302,  (h)  Sect.  12. 

•post.  (J)    Sect    14 ;    see    Powell    v. 

(e)  Stat.  8  &  9  Vict.  c.  18,  ex-  London  &  Frovincial  Bank,  1893, 

tended  by  23  &  24  Vict.  c.  106.  2  Cb.  555. 

(/)   Stat.  8  &  9   Viet.   c.  IG,  (m)  Sect.  15;  Nanney  y.  Mor- 

s.  6.  qan,  37  Cb.  D.  340. 

(f/)  Sect.  7.  ■    (71)  Sect.  10;   Hall  v.  Norfolk 

(ft)  Sect.  9.  Estuary  Co.,  10  Jur.  149 ;   B.  v. 

(i)  Sect.  11.  Londonderry    &     Coleraine     Ey. 


panics. 
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capital  sul)scribcd  for  by  each  shareholder  is  payable  on 
calls  made  by  the  company  (o).  In  default  of  payment 
of  any  call,  the  shareholder  may  be  sued  by  the  company 
for  the  amount  of  the  call(p),  and  his  shares  may  be 
forfeited  (q).  The  remedies  of  creditors  of  the  company 
against  the  shareholders  are  confined  to  levying  execu- 
tion against  them,  by  order  of  the  Court,  to  the  extent 
of  their  shares  in  the  capital  of  the  Company  not  then 
paid  up,  and  may  be  exercised  only  in  case  there  cannot 
be  found  sufficient  property  or  effects  of  the  company 
whereon  to  levy  execution  (r).  Fully  paid  up  shares 
may  be  consolidated  into  stock  (.s),  transferable  in  the 
same  manner  as  shares  (t). 

Inconvenience  Great  inconvenience  was  experienced  in  the  case  of 
poratcd'^'o^nt  J^^^^^  stock  Companies  which  had  not  obtained  letters- 
stock  com-  patent  or  special  Acts  of  incorporation  whenever  there 
was  occasion  for  any  legal  proceedings  between  them 
and  any  of  their  shareholders.  For  such  a  company, 
however  extensive,  was  in  law  merely  a  partnership; 
and  a  partner  who  owes  or  is  owed  money  to  or  by  the 
partnership  of  which  he  is  a  member,  evidently  owes  or 
is  owed  a  portion  of  it  to  or  by  himself  according  to  his 
interest  in  the  joint  stock.  In  each  case,  therefore,  an 
account  must  be  settled  before  the  exact  debt  or  credit 
of  the  partner  can  be  ascertained  (u).  In  order  to 
obviate  the  difficulties  which  thus  arose,  many  joint 
stock  companies  obtained  special  Acts  of  Parliament, 
enabling  them  to  sue  and  be  sued  in  the  name  of  some 
ofticer;   in   such  Acts,   however,   the  full   liability  of 

Co.,  13  Q.  B.  998 ;  Hxihherdy  v.  Co.,  5  Ex.  834 ;  Nixon  v.  Brown- 

Mancliester,    Sheff.    &    Lin.    By.  low,  3  H.  &  N.  G86 ;   llfracombe 

Co.,  L.  R.  2  Q.  B.  471.  By.  Co.  v.  I'oUimore,  L.  li.  3  C. 

(o)  Sects.  21— 24.  P.   289;    Lee  v.   Bade,  &e.  By. 

(p)  Sects.  25—27.  Co.,  L.  R.  6  C.  P.  576. 

(5)  Stat.   8   &   9   Vict.   c.    IG,  («)  Sects.  (U— 04. 

S3.  29—35.  (0  Sects.  (i2,  14. 

(r)  Sect.  36 ;  HitcJiins  v.  Kil-  (n)  See  Birhard>ton  v.  Bank  of 

Icenny,  &c.  By.  Co.,  10  C.  B.  160  ;  England,  4  My.  &  Cr.  165 ;  Evans 

Dererenx    v.    Killicnny,   dec.    By.  V.  iStolu')',  1  Keen,  24, 
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the  shareholders  for  the  company's  debts  was  always 
expressly  preserved  (c'b).  And  in  the  year  1837  an  Act  Letters 
of  Parliament  (y)  was  passed  empowering  the  Crown 
to  grant,  by  letters-patent,  charters  to  companies  for 
any  trading  or  other  purposes  whatsoever,  which,  with- 
out incorporating  such  companies,  would  empower  them 
to  sue  and  be  sued  in  the  name  of  some  officer  appointed 
and  registered  for  the  purpose.  This  Act  is  still  in 
force,  and  it  contains  a  valuable  provision,  empowering 
the  Crown  to  limit,  by  the  letters-patent,  the  liability 
of  the  individual  members  of  the  company  for  its 
engagements  to  a  given  extent  per  share  {z).  Banking  Banking 
companies,  whose  shareholders  are  generally  their  companies, 
customers,  were  peculiarly  subject  to  the  inconvenience 
above  referred  to  in  suing  and  being  sued.  Accordingly 
by  modern  statutes  {a),  all  such  banking  companies  as 
consisted  of  more  than  six  members  were  allowed  to 
appoint  some  public  officer  who  must  sue  and  be  sued 
on  behalf  of  the  company  (6) ;  but  these  statutes  did 
not  in  any  way  limit  the  shareholder's  liability  (c). 

In  the  year  1844  an  Act  was  passed  providing  for  joint  Stock 
the  incorporation,  by  registration  in  the  registry  office  Re^i^traUon 
thereby  established,  of  joint  stock  companies  established  Act  of  1844. 
for  any  commercial  purpose,  or  for  any  purpose  of  profit, 
or  for  the  purpose  of  insurance  {d).     And  another  Act  Banking 

f.    ,,  •  J    J    i?        ii        •  1-  o  companies. 

01   the  same  year  provided  tor   the  incorporation   of 
banking  companies  by  letters-patent,  to  be  obtained, 

(x)  Liudley  on  Companies,  4,  (b)  Chapman  v.  Mllvain,  5  Ex. 

5th  ed.  61 ;    Steward  v.   Greaves,  10  M. 

(y)  Stat.  7  Will.  IV.  &  1  Vict.  &  W.  711. 

c.  73,  replacing  4  &  5  Will.  IV.  (c)  See  stat.  7  Geo.  IV.  c.  4G, 

c.  94.  88.    1 1 — 13  ;    Fx    parte  Marston, 

(2)  Stat.  7  Will.  IV.  &  1  Vict.  Mont.  &  Ch.  57G. 

c.  73,  s.  4,  replacing  G  Geo.  IV.  (*/)  Stat.  7  &  8   Vict.   c.  110, 

c.  91,  8.  2.  amended  by  10  &  11  Vict.  c.  78, 

(a)  Stats.  7  Geo.  IV.  c.  46,  s.  9  and  repealed  by  25  &   26  A'ict. 

sq. ;  1  &  2  Vict.  c.  96  ;  extended  c.  89.     See    Tlie  Queen  v.   Whit- 

3   &  4  Vict.  c.  Ill;   made  per-  marsh,   15   Q.   B.   600;    Bear  v. 

petual  5  &  6  Vict.  c.  85 ;  27  &  28  Bromley,  18  Q.  B.  271. 
Vict.  c.  32. 
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Liability  of 
shareholders. 


The  Limitotl 
Liability  Act, 
1S55. 


on  petition,  from  the  Crown,  and  to  be  granted  for  a 
term  not  exceeding  twenty  years  (e).  But  under  both 
of  these  Acts  the  shareholders  were  fully  liable  to  the 
creditors  of  the  company,  though  a  person's  liability 
ceased  on  the  expiration  of  three  years  after  he  had 
ceased  to  be  a  shareholder  (/).  The  Limited  Liability 
Act,  1855  ((j),  however,  enabled  joint  stock  companies 
to  be  registered  under  the  Act  of  1844  with  limited 
liability,  so  that  each  shareholder  should  not  be  liable 
to  the  creditors  of  the  company  for  more  than  the 
unpaid  portion  of  his  shares  (Ji).  This  principle  of 
limited  liability  so  introduced  was  extended  by  subse- 
quent Acts  {i) ;  all  of  -which  were  repealed  and  consoli- 
dated by  the  Companies  Act,  1862  (Z;). 


Coiupiinies 
Act,  18C2. 


Companies 
Act,  1871). 


Under  this  Act  seven  or  more  persons  associated  for 
any  lawful  purpose  may,  by  subscribing  their  names  to 
a  memorandum  of  association,  and  otherwise  complying 
with  the  requisitions  of  the  Acts  in  respect  of  registra- 
tion, form  an  incorporated  company,  with  or  without 
limited  liability  (I).  And  any  company  registered  as 
an  unlimited  company  may  now  register  as  a  limited 
company,  subject  to  the  provisions  of  the  Companies 
Act,  1879  (m).  JSTo  partnership  of  more  than  ten  persons 
shall  be  formed  for  carrying  on  the  business  of  banking 
unless  it  be  registered  as  a  company  under  these  Acts,  or 
be  formed  in  pursuance  of  some  other  Act  of  Parliament 


(e)  Stat.  7  &  8  Vict.  c.  113, 
repealed  by  25  &  2*3  Vict.  c.  8'.). 

(/)  Stat.  7  &  8  Vict.  c.  110, 
S8.  ♦!() — 68 ;  (Ireenuood's  ca»e,  3 
De  G.,  M.  &  G.  459;  7  &  8  Yict. 
C.  113,83.  7—10. 

(gf)  Stat.  18  &  19  Yict.  c.  133. 

(70  Sect.  8. 

(0  Stats.  19  &  20  Vict.  c.  47; 

20  &   21   Yict.   cc.   14,  49,   80; 

21  &  22  Yict.  cc.  60,91. 

(/O  Stat.  25  &  26  Yict.  c.  89, 
amended  cliicfly  by  30  &  31  Yict. 
c.  131  ;    40  .S;  41  Yict.  c.  26;    42 


&  43  Yict.  c.  76 ;  43  Yict.  c.  19 ; 
46  &  47  Yict.  cc.  28,  30;  53  &  54 
Yict.  cc.  62,  63 ;  and  63  &  64 
Yict.  c.  48. 

(/)  Stat.  25  &  26  Yict.  c.  89, 
s.  6 ;  see  Salomon  v.  Salomon  &  Co., 
1897,  A.  C.  22. 

(m)  Stat.  42  &  43  Yict.  c.  76. 
But  by  sc(^t.  4,  a  bank  of  issue 
registered  as  a  limited  company, 
either  before  or  after  the  pasain^' 
of  that  Act,  shall  not  be  entitled 
to  limited  liability  in  respect  of 
its  notes. 
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or  of  letters-patent;  and  no  partnership  consisting  of 
more  than  twenty  persons  shall  be  formed  for  the 
purpose  of  carrying  on  any  other  business  that  has  for 
its  object  the  acquisition  of  gain  by  the  partnership 
or  by  the  individual  members  thereof  (n),  unless  it  be 
registered  as  a  company  under  these  Acts  or  be  formed 
in  pursuance  of  some  other  Act  of  Parliament,  or  of 
letters-patent,  or  be  a  company  engaged  in  working 
mines  within  and  subject  to  the  jurisdiction  of  the 
Stannaries  (o).     The  liability  of  the  members  of  a  com-  Liability  may 

Pill.  T  1       '^<5  limited. 

pany  formed  under  these  Acts  may,  according  to  the 
memorandum  of  association,  be  limited  either  to  the 
amount,  if  any,  unpaid  on  the  shares  respectively  held 
by  them,  or  to  such  amount  as  the  members  may  respec- 
tively undertake  by  the  memorandum  of  association  to 
contribute  to  the  assets  of  the  company  in  the  event  of 
its  being  wound  up  ('p).     In  the  former  case  the  com- 
pany is  said  to  be  limited  by  shares ;  and  in  the  latter 
to  be  limited  by  guarantee.     And  the  liability  of  the  Company 
directors  or  managers,  or  managing  director  of  a  limited  directors  witii 
company  may,  if  so  provided  by  the  memorandum  of  as-  {^"K?!*''^*^ 
sociation  or  fixed  by  special  resolution,  be  unlimited  (q). 

The  memorandum  of  association,  which  must  contain  iMemorandum 
information  as  to  the  name,  situation  and  objects  of  the  ^f  association, 
company  (r),  and  the  amount  of  its  capital,  if  limited  by 
shares  (s),  or  of  the  members'  liability,  if  limited  by 
guarantee  (t),  may,  in  the  case  of  a  company  Kmited 

(»)  See  Smifh  v.  Anderson,  15  (r)  See    stat.    53    &   54   Yict. 

Ch.  D.  247 ;    Be  Fadstow  Total  c.  62,  as  to  altering  the  objects 

Loss    and     Collision     Assurance  of  a  company. 
Association,  20  Ch.  D.  137;  Jen-  (s)  The  capital  of  a  company 

nings  v.  Hammond,  9  Q.   B.  D.  limited  by  shares  may  be  reduced 

225;  Shaw  v.  Benson,  11  Q.  B.  D.  with  the  sanction  of  the  Court; 

563.  stats.   30   &  31   A'ict.   c.   131,  ss. 

(o)  Stat.  25  &  26  Yict.  c.  89,8.  4.  0—20  ;  40  &  41  Yict.  c.  26 ;  43 

(p)  Ibid.  s.  7  ;  sec  stat.  63  &  64  Alct.  c.  19  ;  British,  &c..  Finance 

Yict.  c.  48,  s.  27,  as  to  companies  Corporation  v.  Couper,  1894,  A.  0. 

limited  by  guarantee.  399. 

(q)  Stat.  30  &  31  Vict.  c.  131,  (0  Stat.  25  &  26  Yict.  c.  89, 

S3.  4 — 8.  ss.  8,  9,  10;  see  note  (p)  above. 
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Registration. 


Company  in- 
corporated. 


by  shares,  and  must  in  the  case  of  a  company  limited 
l)y  guarantee  or  unlimited,  be  accompanied,  when 
registered,  l>y  articles  of  association  signed  by  the  sub- 
scribers to  the  memorandum  of  association,  and  pre- 
scribing such  regulations  for  the  company  as  the 
subscribers  shall  deem  expedient.  These  articles  must 
be  expressed  in  separate  paragraphs  numbered  arith- 
metically. The  Act  contains  a  Table,  marked  A.  in  the 
first  schedule  thereto,  of  regulations  for  the  manage- 
ment of  a  company  limited  by  shares ;  this  Table  has 
lately  been  revised  by  order  of  the  Board  of  Trade  (u) ; 
and  all  or  any  of  its  provisions  may  be  adopted  in  the 
articles  of  association  (x).  And  the  regulations  con- 
tained in  this  Table  will,  if  not  excluded  or  modified  by 
the  articles,  be  deemed,  so  far  as  they  are  applicable, 
to  be  the  regulations  of  every  company  limited  by 
shares  (y).  The  memorandum  and  articles,  if  any,  are 
to  be  registered  by  the  registrar  of  joint  stock  com- 
panies (z)  ;  and  thereupon  the  company  is  incorpo- 
rated (a).  And  a  certificate  of  incorporation  given  by 
the  registrar  in  respect  of  any  association  shall  be  con- 
clusive evidence  that  all  the  requisitions  of  the  Com- 
panies Acts  in  respect  of  registration  and  of  matters 
precedent  and  incidental  thereto,  have  been  complied 
with,  and  that  the  association  is  a  company  authorised 
to  be  registered  and  duly  registered  under  the  Com- 
panies Acts  (h). 


^ifT  ^^\  f         When  a  company  limited  by  shares  has  been  regis- 

ehares.  tered,  the  shares  authorised  by  the  memorandum,  or 

some  of  them,  are  issued  and  are  allotted  to  the  persons, 


(u)  Order  of  30th  July,  190G ; 
W.  N.,  11th  Aug.,  1906. 
(«)  Stat.  25  &  26  Yict.  c.  89, 

8.14. 

(j/)  Sect.  15. 
(2)  Sect.  17. 
(a)  Sect.  18. 
(h)  Stat.  63  &  64  Yict.  c.  48, 


8.  1  (1),  replacing  part  of  25  &  26 
A'ict.  c.  89,  8.  18,  and  intended 
to  amend  the  law  laid  down  in 
lie  National  Debenture  and  Assets 
Corporation,  1891,  2  Ch.  505;  see 
also  Ite  Laxon  &  Co.,  1892,  3 
Ch.  555. 
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who  have  agreed  or  may  agree  to  take  them.  A  person 
who  agrees  to  take  shares  in  such  a  company  comes 
under  an  obligation  to  pay  to  the  company  the  amount 
of  the  shares  allotted  to  him ;  for  example,  10/.  for 
each  share,  or  whatever  other  sum  has  been  fixed  as 
the  amount  of  the  share  (c).  The  time  or  times  for 
payment  of  this  amount  is  usually  fixed  by  the  terms 
of  the  contract  to  take  the  shares ;  and  very  frequently 
payment  of  the  whole  amount  of  the  share  is  not  imme- 
diately required,  in  which  case  the  shareholder  remains 
under  a  liability  to  pay  the  balance  unpaid  whenever 
it  shall  be  called  for.  When  the  amount  of  the  share 
has  been  fully  paid  up,  there  is  no  further  liability  on 
the  shareholder.  Under  the  Companies  Act,  1862  (d),  it 
was  not  necessary  that  shares  allotted  should  be  paid  for 
in  money ;  an  agreement  to  take  shares  in  consideration 
of  moneys  luorth  was  perfectly  valid,  and  was  not  re- 
quired to  be  attended  with  any  particular  formality. 
Thus,  if  shares  were  allotted  to  a  man  as  fully  paid 
up  in  consideration  of  services  rendered  by  him,  or 
as  the  price  of  property  sold  by  him,  his  liability  for 
the  amount  of  the  shares  was  equally  well  discharged 
as  by  payment  in  money  {e).  And  the  same  law  was 
applicable  if,  for  a  like  valuable  consideration,  shares 
were  allotted  as  partly  paid  up  to  an  amount  specified ; 
the  shareholder  being  then  liable  only  for  balance  of 
the  amount  of  the  share  (/).  By  section  25  of  the 
Companies  Act,  1867  {g),  it  was  enacted  that  every 
share  in  any  company  shall  be  deemed  and  taken  to 
have  been  issued  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash  (A),  unless  the  same  shall  have 

(c)  Ooregum,  &c.  Co.  v.  Roper,  (/)  See  same  cases. 

1892,  A.  C.  125,  131—137,  115  ;  (g)  Stat.  30  &  31  Vict.  c.  131. 

Welton  V.  Saffery,  1897,  A.  C.  29J.  (h)  It  was  held,  however,  that 

(d)  Stat.  25  &  26  Vict.  c.  89.  any  transaction  which  would  sup- 

(e)  Drummond's  case,  L.  R.  i  port  a  plea  of  payment  in  an 
Ch.  772,  779  ;  Fell's  case,  L.  R.  action  at  law  for  calls  on  the 
5  Ch.  11;  Re  Baglan  Hall  Colliery  shares,  was  equivalent  to  "  pay- 
Co.,  L.  R.  5  Ch.  346  ;  and  see  Re  ment  in  cash  ;  "  so  that  where  a 
Wragg,  Limited,  1897,  1  Ch.  796.  company  was  indebted  in  a  sum 

W.P.P.  20 
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been  otherwise  determined  by  a  contract  duly  made  in 
writing,  and  filed  with  the  registrar  of  joint  stock 
companies  at  or  before  the  issue  of  such  shares.  Under 
this  Act,  the  shareholder's  liability  for  tlie  amount 
payable  in  respect  of  his  shares  might  still  he  satisfied 
by  the  company's  acceptance  of  any  valuable  considera- 
tion in  the  nature  of  money's  worth  instead  of  pay- 
ment in  cash,  if  so  provided  in  a  written  contract  duly 
filed  (i) ;  and  the  nature  of  such  consideration  was 
re(|uired  to  appear  on  the  face  of  the  written  contract : 
otherwise  the  shareholder  was  liable  for  the  amount  of 
the  shares  (k).  But  it  has  been  held  that  a  company  may 
not  issue  fully  paid-up  shares  at  a  discount,  or  without 
any  valuable  consideration,  even  though  a  written  con- 
tract to  that  effect  be  registered  (I).  Section  25  of  the 
Companies  Act,  1867(??i),was  repealed  by  the  Companies 
Act,  1900  (n).  This  Act  also  requires  certain  contracts 
in  writing  and  other  particulars  to  be  filed  within  one 
month  after  the  allotment  by  a  company  limited  by 
shares  of  any  shares  allotted  in  whole  or  in  part  for  a 
consideration  other  than  in  cash  (o).  But  default  in 
compliance  with  this  requirement  only  sulijects  every 
director  or  other  officer  of  the  company,  who  is  know- 
ingly a  party  thereto,  to  a  heavy  penalty  (  p)  ;  and  does 

immediately  payable  to  a  share-  2  Ch.  480.     Stat.  61  &  62  Yict. 

holder  liable  on  his  shares,  there  c.  26,  enables  the  Court  to  remedy 

Vina  no  occasion  to  make  actual  the  omission  through  accident  or 

payments  in  satisfaction  of  the  inadvertence   to   file   a  sufficient 

liabilities  on  both  sides,  but  the  contract. 

amount  of  the  debt  might  be  set  (I)  Ooregum,  dc.  Co.  v.  Eoper, 

off  pro  tanto  against  the  amount  181)2,  A.  C.   125;  Be  Eddystoue, 

due  on  the  shares;  Spargo's  case,  &c.  Co..  1893,  H  Ch.  9;   Welton  v. 

L.  K.   8  Ch.  407 ;  Ferrar's  case,  Saffery,  1897,  A.  C.  299. 

L.  R.  9  Ch.  355;  Kent's  case.  39  (m)  Stat.  30  &  31  Vict.  c.  181. 

Ch.  D.  259 ;    Be  Jones,  Lloyd  &  {n)  Stat.  63  &  64  Yict.  c.  48, 

Co.,    41    Ch.    D.    159;     see    Re  s.  33,  also  providing  that  after  the 

Johannuhurg  Hotel  Co.,  1891,  1  year  1900,  no  proceedings  shall 

Ch.  119;  Larocquev.  Beaucliemiii,  be  commenced  under  sect.  25  of 

1897,  A.  C.  358.  the  Act  of  1867  ;  see  Re  Brutton 

(i)  Be    Wragg,   Limited,  1897,  and  Burney,  Limited,  1901,  1  Ch. 

1  Ch.  796.  637. 

(fc)  Be      Kharaskhoma.      &c.,  (o)  Sect.  7(1). 

Syndicate,    1897,    2     Ch.     451;  ( p)  Sect.  7  (2). 
Markham  and  Darter's  case,  1899, 
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not  render  the  shareholder  liable  to  pay  the  amount  of 
the  shares  so  allotted  to  him.  Under  the  present  law, 
therefore,  if  for  valuable  consideration  in  money's 
worth  a  man  agree  to  take  shares  as  fully  or  partly 
paid  up,  he  is  under  no  liability  on  the  fully  paid 
shares,  and  is  only  liable  for  the  balance  agreed  as 
unpaid  on  the  partly  paid-up  shares,  although  no 
contract  be  filed.  But  if  shares  be  issued  to  him  at  a 
discount,  or  for  no  valuable  consideration  at  all,  he  will 
be  liable  for  the  amount  of  the  discount  or  the  whole 
amount  of  the  shares,  as  the  case  may  be  {q).  A 
person,  who  has  agreed  to  take  shares,  otherwise  than 
by  subscribing  the  memorandum  of  association,  does 
not  become  a  full  member  of  the  company  until  his 
name  has  been  entered  in  the  register  of  members  (?•), 
which  is  required  to  be  kept  (s). 

Any  money  remaining  unpaid  of  the  amount  of  any  falls  on 
shares  allotted  may  be  called  up  by  the  company,  and 
the   members   sued  {t),   and   their   shares  forfeited   in 
accordance  with  the   articles   of  association   for   non- 
payment of  calls  {u).     Fully  paid-up   shares   may   be 
converted   into    stock  (x).      A    certificate    under    the 
common  seal  of  the  company  specifying  any  share  or 
shares  or  stock  held  by  any  member  is  'prima  facie 
evidence  of  his  title  thereto  (?/).     Shares  in  companies  g;i,arcs 
registered   under   the    Companies    Acts    are    personal  personal 
estate,  transferable  in  manner  provided  by  the  regula- 
tions  of  the   company  {z).      Transfers   are   sometimes  Tj.,j^,^gfg^.g  ^^ 
required  to  be  made  by  deed,  sometimes  by  writing  shares. 

(2)  Ante,  p.  30G,  and  n.  (/).  (y)  Stat.  25  &  26  Vict.  c.  89, 
(r)  Nicol's  ease,  29  Ch.  D.  421.  s.  ol.  See  Re  Ottos  Kopje  Dia- 
ls) Stat.  25  &  26  Vict.  c.  80,  mond  Mines,  Limited.  1893,  1  Ch. 
8.25.  618;  Balkis  Consolidated  Co.  v. 
(0  Stat.  25  &  26  Vict.  c.  89,  Tomldnson,  1893,  A.  0.  396 ;  Long- 
s' 70.  man  v.  Bath  Electric  Tramways, 

(m)  See  Table  A.,  Arts.  24—30  Limited,  1905,  1  Ch.  646. 

(W.  N.  11th  Aug.,  1906).  (2)  Stat.  25  &  26  Vict.  c.  89, 

(x)  Sects.  28,  29,  and  Table  A.,  s.  22. 
Arts.  31—34. 
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Liability  of 
shareholders 
fin  the  corn- 
panj'  being 
wound  up. 


ouly ;  and  they  are  not  generally  complete  until 
registered  at  the  office  of  the  company  {a).  Share 
warrants  to  l)earer,  transferable  by  delivery,  may  be 
issued  in  respect  of  any  fully  paid-up  shares  or  stock  (?<). 

Creditors  of  companies  registered  under  the  Com- 
panies Act,  1862,  have  no  direct  remedy  against  the 
shareholders  (c) ;  but  companies  unable  to  pay  their 
debts  may  be  wound  up  by  the  Court,  and  companies 
may  be  wound  up  voluntarily  as  provided  by  the 
Act  ((/).  And  in  the  event  of  a  company  being 
wound  up,  every  past  and  present  mem])er  shall  be 
liable  to  contriljute  to  the  assets  of  the  company  to  an 
amount  sufficient  for  payment  of  the  debts  and  liabili- 
ties of  the  company,  the  expenses  of  the  winding-up, 
and  the  sums  required  for  adjustment  of  the  rights  of 
the  contributories  between  themselves.  But  no  past 
member  shall  be  liable  to  contribute  to  the  assets  of 
the  company,  if  lie  has  ceased  to  be  a  member  for  a 
period  of  one  year  or  upwards  prior  to  the  commence- 
ment of  the  winding-up,  or  in  respect  of  any  debt  or 
liability  of  the  company  contracted  after  the  time  at 
which  he  ceased  to  be  a  member,  or  unless  it  appears 
to  the  Court  that  the  existing  members  are  unable  to 
satisfy  the  contributions  required  to  be  made  l)y  them 
in  pursaance  of  the  Act.  In  the  case  of  a  company 
limited  by  shares,  no  contribution  shall  be  required 
from  any  member  exceeding  the  amount,  if  any, 
unpaid  on  the  shares  in  respect  of  which  he  is  liable 


(a)  See  Table  A.  (W.  N. 
11th  Au?.,  I'JOG),  Arts.  19,  20; 
Society  G^n€rale  de  Paris  v. 
Wallier,  11  App.  Cas.  20  ;  Hoots  v. 
\Villiam'<on,  88  Ch.  D.  48.')  ; 
Moore  v.  North  Wedern  Bunk, 
1891,  2  Ch.  599 :  Irehuul  v.  Hart, 
1902,  1  Ch.  522;  Rainford  v. 
James  Keith,  Ac,  Limited,  1905, 
1  Ch.  296;  2  Ch.  147. 

(b)  Stat.  30  A-  31  Vict.  c.  131, 
88.  27—33. 


(c)  Jiixdon,  (tc,  Works  v. 
Furnei's,  1906,  1  K.  P>.  49. 

(d)  Stat.  25  &  26  Vict.  c.  89, 
ss.  79  sq.,  129  sq.,  147  sq.  The 
procedure  in  winding-up  com- 
panies by  the  Court  is  now  regu- 
lated by  stat.  53  &  54  Vict.  c.  63, 
and  the  Com{)anie8  Winding-up 
Rules,  1903.  As  to  the  priority 
of  debts  in  winding-up  companies, 
see  ant€y  p.  2;i2. 
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as  a  present  or  past  member.  In  the  case  of  a  com- 
pany limited  by  guarantee,  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount  of 
the  undertaking  entered  into  on  his  behalf  by  the 
memorandum  of  association.  Nothing  in  the  Act 
contained  shall  invalidate  any  provision  contained  in 
any  policy  of  insurance  or  other  contract,  whereby  the 
liability  of  individual  members  upon  any  such  policy 
or  contract  is  restricted,  or  whereby  the  funds  of  the 
company  are  alone  made  liable  in  respect  of  such 
policy  or  contract.  And  no  sum  due  to  any  member 
of  a  company,  in  his  character  of  a  member,  by  way  of 
dividends,  profits  or  otherwise,  shall  be  deemed  to  be 
a  debt  of  the  company  payable  to  such  member  in 
a  case  of  competition  between  himself  and  any  other 
creditor  not  being  a  member  of  the  company  ;  but  any 
such  sum  may  be  taken  into  account  for  the  purposes 
of  the  final  adjustment  of  the  rights  of  the  contributories 
amongst  themselves  (e).  The  liabilities  of  the  contri- 
butories in  the  winding-up  of  a  company  by  the  Court 
are  enforceable  upon  calls  made  by  the  liquidator  (who 
is  the  person  appointed  to  conduct  the  winding-up), 
with  the  sanction  of  the  committee  of  inspection 
chosen  from  among  the  creditors  and  contributories 
or  persons  holding  general  powers  of  attorney  from 
them,  or  with  the  leave  of  the  Court ;  and  the  amounts 
due  upon  such  calls  are  recoverable  by  order  of  the 
Court  to  be  made  in  the  matter  of  the  winding-up  in 
chambers  upon  summons  by  the  liquidator,  or  by 
action  brought  by  the  liquidator  in  the  company's 
name  (/).  In  the  voluntary  winding-up  of  a  company, 
the  contributories'  liabilities  are  enforceable,  upon  calls 
made  by  the  liquidators,  by  the  like  remedies  {g). 

(e)  Stat.   25  &  26  Vict.  c.  89,  86—90 ;   Westmoreland,  &c.  Co.  v. 

s.  38.  Fielden,  1891,  3  Ch.  15. 

(/)  See  stats.  25  &  26  Vict.  c.         (g)  Stat.  25  &  26  Vict.  c.  89, 

89,  ss.  75,  92—102,  120 ;  53  &  51  ss.  133  (9),  138 ;  He  Whitehouse 

Vict.   c.  63,  ss.  4,  6,  9,   12,  13 ;  *  Co.,  9  Ch.  D.  595. 
Winding-up    Rules,    1903,    Nos. 
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Equitable  Equitable  interests  in  shares  may  be   created  and 

lDt6 refits  111 

sliares.  transferred  in  the  same  manner,  and  are  governed  by 

the  same  rules  as  equitable  interests  in  other  personal 
property  (h).  And  a  valid  equitable  charge  on  shares 
may  be  created  by  deposit  of  the  share  certificates  («). 
The  registered  holder  of  shares  is  therefore  not  neces- 
sarily their  beneficial  owner.  Companies  regulated  by 
the  Companies  Clauses  Act  are  not  bound  to  see  to 
the  execution  of  any  trust,  to  which  any  of  their  shares 
may  be  subject,  and  are  discharged  by  the  registered 
shareholder's  receipt,  whether  they  have  notice  of  any 
such  trust  or  not  (k).  And  no  notice  of  any  triist  is  to 
be  entered  on  the  register  of  any  company  registered 
in  England  or  Ireland  under  the  Companies  Act, 
Notice  in  lieu  1862  (I).  But  notice  in  lieu  of  distringas  may  be 
of  distringas.  _^gj.yg^  q,^  behalf  of  any  person  claiming  to  be  interested 
in  any  shares  or  stock  standing  in  the  books  of  any 
public  company,  whether  incorporated  or  not,  and  the 
dividends  thereon  (in),  with  the  like  effect  as  in  the  case 
of  government  stock  {n). 

Sale  of  shares       Shares   in  joint   stock   companies   were   not    goods, 

statute  of        wares,  or  onerchandise  witliin  the  17th  section  of  the 

Frauds.  Statute  of  Frauds  (o),  and  they  appear  to  be  things  in 

action  (  jj)  wathin  the  meaning  of  the  Sale  of  Goods 


(li)  Ante,  pp.  25 — 27 ;  Fiance 
V.  Clarlc,  22  Ch.  D.  830;  26  Cli. 
D.  2.")7;  Soci^t^  G^n^rale  cle  Paris 
V.  Walker,  11  App.  Cas.  20  ;  Nan- 
ney  v.  Morqan,  37  Ch.  D.  316; 
Boots  V.  Williamson,  38  Ch.  D. 
485 ;  Moore  v.  North  Western 
Bank,  1891,  2  Ch.  SO!) :  Foicell  v. 
London  &  I'rorincidl  Bank,  1893, 
2  Ch.  oo") ;  Ireland  v.  Hart,  1902, 
1  Ch.  522 ;  Beat  v.  Clayton,  1900, 
1  Ch.  659. 

(t)  See  the  cases  cited  in  the 
previous  note,  and  Colonial  Bank 
V.  Mliinney,  11  App.  Cas.  426; 
Bradford  Banldng  Co.  v.  Brigjs, 
12  App.  Cas.  29. 


(70  Stat.  8  &  9  Vict.  c.  16,  s.  20. 

(0  Stat.  25  &  26  Vict.  c.  89, 
s.  30 ;  see  Bradford  Banking  Co. 
V.  Briggs,  12  App.  Cas.  29  ;  Bain- 
ford  V.  James  Keith,  etc..  Limited, 
1905,  2  Ch.  147. 

(m)  R.  S.  C.  1883,  Order  XLI. 
rr.  3,  4,  and  3a  (W.  N.  6th  Oct., 
1S8S). 

(n)  A7ite,  pp.  290,  291. 

(o)  Humble  v.  Mitchell,  11  Ad. 
&  Ell.  205  ;  Kiiight  v.  Barber,  16 
M.  &  W.  G6;  Bowlbtj  v.  Bell,  3 
C.  B.  284.  See  ante,  p.  75,  and 
n.  (g). 

(p)  Aufe.l).  41. 
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Acts,  1893  [q) ;  so  that  they  do  not  require  a  written 

memorandum  for  a  contract  for  their  sale,  when  the 

value  exceeds  10^.,  and  the  buyer  does  not  accept  and 

receive  any  part,  nor  give  something  in  earnest  to  bind 

the  bargain  or  in  part-payment.     But  the  sale  of  shares  Shares  in  joint 

in  joint  stock  banks  is  now  void  unless  the  contract 

shall  set  forth  in  writing  the  numbers  of  the  shares  in 

the   register    of  the   company,   or   where  there  is  no 

register  by  distinguishing  numbers,  then  the  names  of 

the  registered  proprietors  of  the  shares  at  the  time  of 

making  the  contract  {r). 

The  provisions  above  referred   to  for   charging   the  judgment 
stock  of  any  debtor  with  the  payment  of  any  judgment  debts, 
debt  (s)  extend  to  stock  and  shares  in  any  public  com- 
pany  in    England,    whether    incorporated    or   not  (t). 
And  a  trustee  in  bankruptcy  may  transfer  the  bank-  Bankrupt's 
rupt's   shares,    to   the   same   extent   as    the    bankrupt  shares, 
himself  might  have  transferred  the  same,  as  we  have 
seen  (it).     The   power   of  a   trustee  in  bankruptcy  to 
disclaim  the  bankrupt's  shares  or  stock  in  companies, 
in  case  the  same  should  be  more  onerous  than  profit- 
able, has  also  been  noticed  (x).     Shares  have  been  held 
to  be  things  in  action,  so  as  to  be  excluded  from  the 
operation   of    the    reputed   ownership   clauses    of   the 
bankruptcy  law  (y). 

In  connection  with  stocks  and  shares  may  be  men-  Securities 

tioned  securities  negotiable  on  the  Stock  Exchange,  and  fi^^'^il'^'^u'''  °" 

debentures.     According  to   English   law,  a  negotiable  Exchange, 
instrument  (0)  cannot,  as  a  general  rule,  be  created  by 

(g)  Stat.  56  &  57  Vict.  c.  71,  6   C.   B.   N.   S.   480;    Cooper  v. 

ss.  4,  62;    ante,  pp.  72,  n.  (p),  Griffin,lS92,l  Q.B.  7 iO  ;  Howard 

75,  76.  V.  Sadler,  1893,  1  Q.  B.  1. 

(r)  Stat.  30  Vict.  c.  29,  known  (w)  Ante,  p.  257. 

as  "  Leeman's  Act "  ;    see   Ferry  (x)  Ante,  p.  256. 

V.  Barnett,  15  Q.  C.  D.  388.  (2/)  Colonial  Banli  v.  Whinney, 

(s)  Ante,  pp.  291-293.  11  App.  Caa.  426  ;  ante,  pp.  230, 

(0  Stat.    1   &  2  Vict.   c.   110,  256. 

s.  14.     See  NichoUs  v.  Roseioarne,  (2)  Ante,  p.  23. 
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a  contract  under  seal  (a).  But  there  are  various  secu- 
rities which  by  establislied  mercantile  usage  (6)  are 
transferable  by  delivery  like  money,  and  are  recognised 
as  negotiable  instruments  by  law ;  so  that  any  person 
may  acquire  a  good  title  thereto  who  takes  them  for 
valuable  consideration  in  good  faith,  notwithstanding 
any  defect  in  the  title  of  the  person  from  whom  he  took 
them.  Such  are  the  securities  of  foreign  governments 
expressed  to  be  payable  to  bearer  and  generally  known 
as  bonds  (c)  ;  the  scrip  of  loans  to  foreign  governments 
entitling  the  bearer  thereof  to  a  bond  for  the  amount 
mentioned  therein  when  issued  by  the  government  (d) ; 
and  scrip  certificates  issued  by  railway,  mining,  banking, 
gas,  water,  and  other  companies  in  contemplation  of  the 
allotment  of  shares,  and  entitling  the  bearer  on  payment 
of  the  sum  mentioned  therein  to  the  number  of  shares 
specified  therein  (e).  And  the  same  principle  has  been 
extended  to  the  debentures  made  payable  to  bearer,  or 
so-called  debenture  bonds,  of  English  or  foreign  com- 
DebentureB.  panics,  even  though  created  by  deed  (/).  Debentures 
is  the  name  generally  given  to  instruments  made  under 
the  seal  of  a  joint  stock  company,  whereby  the  company 
charge  themselves  or  their  property,  or  both,  in  favour 
of  specified  persons  or  of  bearer  with  the  repayment  of 
money  borrowed  by  them  under  statutory  powers  to 
increase  their  capital  by  borrowing  money  (g).     The 

(a)  Crouch  v.  Credit  Fonder  of  Banl;  18  Q.  B.  D.  515. 
England,  L.  R.  8  Q.  B.  374,  382,  {d)  Goodwin  v.  Roharts,  1  App. 
384:.  Cas.  476  ;  see  also  Easton  v.  Lon- 

(b)  See  ante,  p.  23 ;  Goodicin  don  Joint  Stock  Bank,  34  Ch.  D. 
V.  J{obarts,  1  App.  Cas.  47G ;  95 ;  reversed  13  App.  Cas.  333, 
Colonial    Bank    v.    William^    15  explained  1892,  A.  C.  201. 

App.    Cas.    2tJ7;     London    Joint  (e)  Rumhall     v.     Metropolitan 

Stock    Bank    v.   Simrnons,    1892,  Bank,  2  Q.  V,.  T>.  lOi,  19G  ;  Edel- 

A.   C.   201 ;    Venables  v.    Baring  stein  v.  Sckuler,  1902,  2  K.  B.  144, 

Bros.,  1893,  3  Ch.  527.  (/)  Bechuanaland  Exploration 

(r)  Gorgier  v.  Mieville,  3  B.  &  0>.    v.    London    Trading    Bank, 

C.   45 ;    27  R.  R.  290  (Prussian  1898,  2  Q.  B.  «;58. 

bonds) ;    Att.-Gen.  v.  Bouwens,  4  {'j)  See  British  Steam  Naviga- 

M.  &  W.  171,  180,  190  (Russian,  tion    Company   v.    Commissioners 

Danish   and  Dutch  bonds) ;    see  of  Inland   litvenue,  7   Q.  B.  D. 

Picker    v.    London    and    County  105,  108,  172  ;  Edmonds  v.  Blaina 
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question   whether  debentures  give   a   charge    on    the 
property  of  the  company  depends  upon  the  expressions 
used  and  intention  declared  therein  (h).     Debentures  Floatino; 
frequently  create  what   is   called  a   floating   security,  ^^^^^^  ^• 
giving  the  debenture  holders  a  charge   on  the  assets 
of  the  company  for  the  time  being,  but  permitting  of 
the   free  disposal   of  the  company's   property  by  the 
directors  in  the  ordinary  way  of  business  (*').    Debenture  Debenture 
stock  is  a  kind  of  funded  debt  of  a  company  secured  ^*°° 
upon  the  company's  assets  {k).     Debentures  or  deben- 
ture stock  cannot  be  made  the  subject  of  a  charging 
order  (I). 

The  prerogative  of  the  Crown,  which,  as  we  have  Patents, 
seen,  was  formerly  exercised  in  the  grant  of  letters 
patent  for  the  incorporation  of  companies,  is  also  used 
for  conferring  on  private  individuals  certain  exclusive 
rights  and  privileges.  These  rights,  called  iMtents  from 
the  letters-patent  which  confer  them,  will  be  considered 
in  the  next  chapter. 

Furnaces    Co.,    36   Ch.   D.   215;  Driver  v.  Broad,  1893,  1  Q.   B. 

Leoy  V.  Abercorris  Slate  and  Slab  539,  744  ;  Government   Stock,  &c. 

Co.,  37  Ch.  D.  260.  Co.  v.  Manila  Ry.  Co.,  1897,  A. 

(h)  See    Gardner    v.    London,  C.    81 ;     Davey    v.     Williamson, 

Chatham    and     Dover    By.    Co.,  1898,   2   Q.    B.    194;    Wallace  v. 

Ij.B,.2Ch.  201;  Be  Panama,  &c.,  Evershed,    1899,    1    Ch.   891;    Be 

Boyal  Mail  Co.,  L.  E.  5  Ch.  318  ;  Yorkshire    Woolcombers    Associa- 

Be   Florence  Land,  &c.    Co.,   10  tion,   Limited,   1903,   2  Ch.  284, 

Ch.  D.  530.  affirmed     nom.     Illingworth     v. 

(i)  See  Be  Florence  Land,  &c.  Houldsworth,    1904,   A.    C.   355 ; 

Co.,    10    Ch.    D.   530,    .547;     Be  Edward  Nelson  d- Co.,  Limited  y. 

Colonial    Trusts    Corporation,   15  Faber,   1903,   2   K.    B.   367;    Be 

Ch.  D.  465,  472  ;    Wheatly  v.  Silk-  London  Pres>ied  Hinge  Co.,  1905, 

stone,  &c.  Co.,  29  Ch.  D.  715 ;  Be  1  Ch.  576  ;  Norton  v.  Yates,  1906, 

Borne  and  Hellard,  ih.  736 ;  Be  1  K.  B.  112. 

Opera,  LmiYed,  1891,  3  Ch.  260;  {k)  Be   Bodman,   1891,    3   Ch. 

Brunton  v.   Electrical   Engineer-  135. 

ing  Corporation,  1892,  1  Ch.  434 ;  (/)  Sellar   v.   Charles  Bright  & 

English,    &c..    Investment    Co.   v.  Co.,  Limited,  1904,  2  K.  B.  446; 

Brunton,   1892,  2  Q.  B.   1,  700;  an<e,  pp.  292,  293. 
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CHAPTER  VII. 

OF   PATENTS  AND   COPYRIGHTS. 

A  patent.  j\^  PATENT  is  the  name  usually  given  to  a  grant  from 

the  Crown,  by  letters-patent,  of  the  exclusive  privilege 
of  making,  using,  exercising,  and  vending  some  new 
invention.  The  granting  of  such  letters-patent  is  an 
ancient  prerogative  of  the  Crown,  a  prerogative  which 
remains  unaffected  by  the  Patent  Acts  of  1862  (a)  and 
1883  (h).  In  the  reign  of  Queen  Elizabeth  this  pre- 
rogative was  stretched  far  beyond  its  due  limits,  and 
the  monopolies  thus  created  formed  one  of  the  grievances 
which  King  James,  her  successor,  was  at  last  obliged 
Statute  of  to  remedy.  Accordingly  by  the  first  section  of  a  statute 
Monopolies.  passed  in  the  twenty-first  year  of  his  reign,  and  com- 
monly called  the  Statute  of  Monopolies  (c),  it  was 
declared  and  enacted  that  all  such  monopolies  were 
altogether  contrary  to  the  laws  of  this  realm  and  so 
were  and  should  be  utterly  void  and  of  none  effect,  and 
in  nowise  put  in  use  or  execution.  In  this  statute, 
however,  there  are  certain  exceptions,  and  particularly 
one  on  which  the  modern  law  with  respect  to  patents 
may  be  said  to  be  founded.  This  exception  is  contained 
in  the  6th  section,  which  runs  as  follows  : — 

Proviso.  "  Provided  also  and  be  it  declared  and  enacted,  that  any 

declaration  before  mentioned  shall  not  extend  to  any  letters- 
patent  and  grants  of  privilege  for  the  term  of  fourteen  years  or 
under,  hereafter  to  be  made,  of  the  sole  working  or  making  of 
any  manner  of  new  manufactiires  within  this  realm,  to  the  true 
and  first  inventor  and  inventors  of  such  manufactures,  which 

(a)  Stat.  15  &  10  Vict.  c.  88;  (c)  Stat.  21  Jac.  I.  c.  3.    Sects. 

Bee  sect.  IG.  1  and  U  of  this  Act  arc  still  in 

QS)  Stat  4G  k  47  Vict.  c.  57;  force. 
Bee  sect.  116. 
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others  at  the  time  of  making  such  letters-patent  and  grants 
shall  not  use,  so  also  they  be  not  contrary  to  the  law  or  mis- 
chievous to  the  state,  by  raising  prices  of  commodities  at  home, 
or  hurt  of  trade,  or  generally  inconvenient ;  the  said  fourteen 
years  to  be  accounted  from  the  date  of  the  first  letters-patent  or 
grant  of  such  privilege  hereafter  to  be  made ;  but  that  the  same 
should  be  of  such  force  as  they  should  be  if  this  Act  had  never 
been  made,  and  of  none  other." 

It  will  be  seen  that  the  granting  of  letters-patent  is 
not  expressly  warranted  by  this  statute;  but  that  it 
merely  reserves  to  such  letters-patent  as  fall  within  the 
terms  of  the  exception,  such  force  as  they  should  have 
had  if  the  Act  had  never  been  made,  and  none  other 
force.  As,  however,  all  grants  of  exclusive  privilege  by 
letters-patent,  which  do  not  fall  within  this  exception, 
and  some  others  of  little  importance,  are  now  rendered 
void  l)y  the  statute,  the  construction  of  this  exception 
has  become  a  matter  of  great  practical  importance. 
And  it  is  declared  in  the  Patents,  Designs  and  Trade 
Marks  Act,  1883  {d),  by  which  the  law  relating  to  the 
grant  of  letters-patent  for  an  invention  is  now  regulated, 
that,  in  and  for  the  purposes  of  that  Act,  "  invention  "  Invention, 
means  any  manner  of  new  manufacture  the  subject  of 
letters-patent  and  grant  of  privilege  within  section  6  of 
the  Statute  of  Monopolies  {e). 

And,  first,  the  term  must  be  fourteen  years  from  the  Term  of 
date  of  the  letters-patent,  or  under ;  and  the  full  term  feen  years. 
of  fourteen  years  has  been  usually  granted.  By  the 
Patents  Act  of  1883  (/),  the  term  limited  in  every 
patent  for  the  duration  thereof  shall  be  fourteen  years 
from  its  date ;  but  every  patent  shall,  notwithstanding 
anything  therein  or  in  this  Act,  cease  if  the  patentee 

id)  Stat.  46  &  47  Vict.  c.  57,  Eules,  1903  and  1905  ;  W.N.  19th 

s.  4G.    This  Act  was  amended  by  Nov.,  1904. 
stats.  48  &  49  Vict.  c.  63 ;  49  &  (e)  Stat.  21  Jac.  I.  c.  3. 

50  Vict.  c.  37 ;  and  51  &  52  Vict.  (/)  Stat.  46  &  47  Vict.  c.  57, 

c.  50.    Procedure  under  the  Act  s.  17,  sub-s.  1. 
is  now  governed  by  the  Patents 
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fails  to  make  the  prescribed  payments  witliin  the  pre- 
scribed times  {(j).  If,  however,  the  patentee  fail  so  to 
make  any  such  payment  through  accident,  mistake,  or 
inadvertence,  he  may  obtain  an  enlargement  of  the  time 
for  making  that  payment  under  the  conditions  specified 
in  the  Act  (A),  The  fees  now  payable  in  respect  of 
letters-patent,  are  prescribed  by  the  Patents  llules, 
1903  {i),  and  the  principal  payments  thereby  required 
Extension  of  to  be  made  are  stated  in  the  note  (/.•).  By  the  Patents 
pa'tei.t  ^^^^  °^  1883(0,  the  person  for  the  time  being  entitled 

to  the  benefit  of  a  patent  (wi),  is  enabled  to  apply  for 
an  extension  of  the  term  of  his  patent  by  petition  to 
his  Majesty  in  Council,  to  be  presented  at  least  six 
months  before  the  time  limited  for  the  expiration  of 
the  patent ;  and  to  be  referred  at  his  Majesty's  pleasure 
to  the  Judicial  Committee  of  the  Privy  Council  {n).  And 
if  the  Judicial  Committee  report  that  the  patentee  {o) 

ig)  Stat.  40  &  47  Vict.  c.  57,  (0   Rules   4,    GG,    and    First 

H.  17,  sub-s.  2.  Schedule;     see    stat.   4G    &    47 

{h)  Sect.  17,  sub-ss.  3,  4.  Vict.  c.  57,  ss.  24,  45. 

£    s.    d.    £,    8.    (I 
(/i)  On  application  for  provisional  protection  .10    0 
On  filing  complete  specitication        .        .300 

Or,  On  filing  complete  specification  with  first  application 
On  certificate  of  renewal : — 
Before  the  expiration  of  the 

4th  year  from  the  date  of  the  patent 

5th 

6th  „  „ 

8th 
9th 

10th  „  „ 

11th 
12th 
13th 

The  patentee  may  pay  the  whole  or  any  portion  of  the  aggregate 
of  these  annual  fees  in  advance. 

(I)  Stat.  4G  &  47  Vict.  c.  57,       made  by  an  assignee  of  the  patent, 

s.  25,  sub-s.  1 ;  see  sect.  45.  it  must  be  showu  that  tlie  original 

(m)  See  sect.  4G.  inventor  has  been  inadequately 

(n)  Sect.  25,  sub-s.  3  ;    see  Re       remunerated  ;      Re    Hopkimon's 

Xewton's    I'atents,   9    App.    Cas.       I'ateiU,    1897,    A.    C.    249;     Re 

5d'2;  Re  Yates  and  KelletVs  Patent,       Henderson's   Patent,  1901,  A.  C. 

12  App.  Cas.  147.  GIG. 

(o)   Where  the  application   is 
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has  been  inadequately  remunerated  by  his  patent,  it 
shall  be  lawful  for  his  Majesty  in  Council  to  extend 
the  term  of  the  patent  for  a  further  term  not  exceeding 
seven,  or,  in  exceptional  cases,  fourteen  years;  or  to 
order  the  grant  of  a  new  patent  for  the  term  therein 
mentioned,  and  containing  any  restrictions,  conditions 
and  provisions  that  the  Judicial  Committee  may  think 

Secondly,  the  patent  must  be  for  "  the  working  or  New  manu- 

making  of  new  manufactures  within  this  realm,  which  ''^^*"''*'^- 

others  at  the  time  of  making  such  letters-patent  and 

grants  shall  not  use."     A  patent  cannot  be  granted  for  No  patent  for 
..,,.,  .  ,  a  principle. 

a  mere  principle  not  carried  out  m  some  actual  manu- 
facture {q),  nor  for  the  better  working  of  a  manufacturing 
process  already  in  use  (?■) ;  but  it  may  be  granted  for  an 
improved  combination  of  old  machinery,  or  for  distinct  Combina- 
combinations,    either   severally  claimed  (s),  or   merely  ' 

claimed  as  together  forming  one  machine  {t).  The  iise  Publication, 
mentioned  in  the  Statute  of  Monopolies  has  been  held  to 
mean  a  use  in  public ;  if  therefore  the  invention,  for 
which  the  patent  is  sought  to  be  obtained,  has  been 
previously  used  in  public  within  the  realm,  the  patent 
will  be  void  {u).  And,  if  the  invention  should  have  been 
previously  known  to  the  public  within  the  realm,  although 

(p)  Stat.  46  &  47  Vict.  c.  57,  (0  Clarh  v.  Adie,  L.  K.  10  Ch. 
s.  25,  sub-s.  5.  The  above  pro-  667 ;  2  App.  Cas.  315 ;  see  Con- 
visions  do  not  apply  to  patents  soUdated  Car  Heating  Co.  v.  Came, 
granted  before  the  Act  took  1903,  A.  C.  509  ;  Dunlop,  d-c.  Co. 
effect  ;  Re  Brandon's  Patent,  9  v.  David  Moseley  and  Sons, 
App.  Cas.  589;  see  Be  Semefs  Limitid,  1904,1  Ch.  164,  612; 
I'atent,  1895,  A.  C.  78.  Sirdar  Rubber  Co.  v.  WaUington, 

(q)   Hornblower  v.   BouUon,   8  1905,  1  Ch.  451. 

T.  K.  95 ;   see  also  Bailische,  &c.,  (m)  Lewis  v.  Marling,  10  B.  & 

Fabrik  v.  Levinstein,  24  Ch.  D.  C.  22;  34  R.  R.   313;  Carpenter 

156,    161,    169;     Lane    Fox     v.  v.  Smith,  9  M.   &    W.  300;    Re 

Kensington,  &c.   Co.,  1892,  3  Ch.  Neivall,  4  C.  B.  N.  S.  269 ;  Beits 

421,  v.  Memies,  10  H.  L.  C.  117  ;  Rills 

(r)    Patterson  v.    Gaslight  and  v.  Liverpool  United  Gaslight  Co., 

Coke  Co.,  2  Ch.  D.  812;    3  App.  9   Jur.   N.    S.   140;    Harwood  v. 

Cas.  239.  Great  Northern  By.  Co.,  2  B.  &  S. 

(s)  Lister  v.  Leather,  8  E.  &  B.  194 ;     Young  v.    Fernie,   4    Giff. 

1004.  577. 
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not  used,  that  is  sufficient  to  avoid  the  patent  (x).  The 
rcahn  in  this  statute  has  l>een  determined  to  mean  the 
United  Kingdom  of  Great  Britain  and  Ireland ;  so  that 
when  separate  letters-patent  were  granted  for  England 
and  Scotland,  if  any  invention  had  been  publicly  known 
or  practised  in  England,  a  patent  for  Scotland  was 
Exhibition  of  void  (ij).  Under  the  Patents  Act  of  1883  (:.'),  the 
exhibition  of  an  invention  at  an  industrial  or  inter- 
national exhibition,  certified  as  such  Ijy  the  Board  of 
Trade,  or  the  publication  of  any  description  of  the 
invention  during  the  period  of  the  holding  of  tlie 
exhibition,  or  the  use  of  the  invention  for  the  purpose 
of  the  exhiliition  in  the  place  where  the  exhibition  is 
held,  or  the  use  of  the  invention  during  the  period  of 
the  holding  of  the  exhibition  by  any  person  elsewhere, 
without  the  privity  or  consent  of  the  inventor,  shall  not 
prejudice  the  right  of  the  inventor  or  his  legal  personal 
representative  to  apply  for  and  obtain  provisional  pro- 
tection and  a  patent  in  respect  of  the  invention  or  the 
validity  of  any  patent  granted  on  the  application ; 
provided  that  the  exhibitor  before  exhibiting  the 
invention,  give  the  Comptroller  the  prescribed  notice 
of  his  intention  to  do  so,  and  the  application  for  a 
patent  be  made  before  or  within  six  months  from  the 
date  of  the  opening  of  the  exhibition. 

True  and  first  Thirdly,  according  to  the  Statute  of  Monopolies  (a), 
a  patent  must  be  granted  "  to  the  true  and  first  inventor 
and  inventors."  Under  the  Patents  Act  of  1883,  how- 
ever, a  patent  may  be  lawfully  granted  to  several  persons 
jointly,  some  or  one  of  whom  only  are  or  is  the  true 

(x)  Plimpton  v.  Spiller,  G  Cli.  &  Fiu.     214 ;    see  also   Rolls   v. 

D.412  ;  Patterson  V.  Gaslight  and  J.'^aac^,  19  Ch.  D.  268. 
Cohe  Co.,  3  App.  Cas.  239.  244,  (z)  Stat.  46   &  47  Yict.  c.  57, 

245 ;     United    Telephone    Co.    v.  s.    39,   the   provisions   of   which 

Harrison   &   Co.,  21  Ch.  D.  720,  may,   under   stat.  49  &  50  Yict. 

730,  731 ;  Harris  v.  Pothicell,  35  c.  37,  s.  3,  bo  cxtemied  by  order 

Ch.  D.  416.  in  council  to  any  exhibition. 

(y)  Broivn  v.  AnnandaJe,  8  CI.  («)  Ant^^  V-  -^li- 


inventor 
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inventors  or  inventor  (&).  If  therefore  the  original 
inventor  should  sell  his  secret  to  another  person,  such 
person  cannot  obtain  letters-patent  for  the  invention  in 
his  own  name  alone ;  but  the  original  inventor  must 
obtain  the  letters-patent,  and  then  assign  them  to  the 
other ;  or  else  the  patent  must  be  granted  to  them 
jointly.  If  two  persons  should  both  make  the  same 
discovery,  he  who  first  publishes  it  by  obtaining  a  patent 
for  it,  will  be  the  true  and  first  inventor  within  the 
meaning  of  the  statute,  although  he  may  not  actually 
liave  been  the  first  to  make  the  discovery  (c).  But  a 
person  cannot  obtain  a  patent  for  an  invention  which 
has  been  communicated  to  him  by  another  within  the 
realm  (d).  If,  however,  a  person  should  be  in  possession  .^''Ti^ifm 
of  an  invention  communicated  to  him  from  abroad,  such 
person,  if  he  be  the  first  introducer  of  the  invention  into 
this  country,  is  regarded  by  the  law  as  the  true  and  first 
inventor  thereof  within  the  meaning  of  the  statute  of 
James  (c) ;  and  it  is  no  objection  that  the  patent  is 
taken  out  in  trust  merely  for  the  foreign  inventor  (/ ). 

(b)  stats.  46  &  47  Vict.  c.  57,  date)  of  such  letters-patent  in 
s.  4,  8ub-s.  2 ;  48  &  49  Vict,  the  United  Kingdom,  all  rights 
c.  63,  s.  5.  and  privileges  under  such  letters- 

(c)  Boulton  V.  Bull,  2  H.  Bl.  patent  shouhi  (notwithstanding 
487;  o  R.  R.  439.  any  term  in  such   letters-patent 

(r/)  Hill  V.  Thompson,  8  Taunt,  limited)  cease  and   be  void  im- 

395 ;   S.  C,  2  J.  B.  Moore,  452  ;  mediately  upon  the  expiration  or 

20  R.  R.  488;  Marsdenw.  Saville,  other  determination  of  the  term 

Ax.  Co.,  3  Ex.  D.  203.  of  the  like  jirivilege  obtained  in 

((?)    Edgtberry    v.    Stephens,    2  such  foreign  country ;  or,  where 

Salk.  447  ;  Plimpton  v.  Malcolm-  more  than  one  such  like  privilege 

son,   M.  R.   3  Ch.   D.    531,  555;  was  obtained  abroad,  immediately 

see   also  Mursden  v.   Saville,  &c.  upon  the  expiration  or  determina- 

Cc,  3  Ex.  D.  203,  205—207.  tion  of  the  term  of  such  privi- 

(/)  Beard  v.  Egcrton,  3  C.  B.  leges  which  should  first   expire 

97,    129.     The    Patent    Act    of  or  be  determined ;   and  that   no 

1 852  provided  that,  where  letters-  letters-patent    granted    for    any 

patent  were  granted  in  the  United  invention,  for  which  any  patent 

Kingdom  for  any  invention  first  or  like  privilege  should  have  been 

invented  in  any  foreign  country,  obtained  in  any  foreign  country, 

or  by  the  subject  of  any  foreign  should    be    of    any    validity,  if 

state,  and  a  like  privilege  for  the  granted  after  the   expiration  of 

exclusive  use  or  exercise  of  such  the  term  for  which   the  foreign 

invention  in  any  foreign  country  patent  or  privilege  was  in  force, 

were  there   obtained   before  the  This    enactment    was,   however, 

grant  (which    there   meant    the  repealed  by  the   Patents  Act  of 
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i.c^al  per-  Before  the  year  1884,  letters-patent  for  an  invention 
scDtiitive  of  could  not  lawfully  be  granted  to  any  person  upon  an 
ail  iavenior.  application  made  after  the  death  of  the  true  and  first 
inventor  within  the  meaning  of  the  Statute  of 
Monopolies  {g).  But  under  the  Patents  Act  of  1883  (A), 
if  a  person  possessed  of  an  invention  dies  without 
making  application  for  a  patent  for  the  invention, 
application  for  a  patent  may  be  made,  within  six  months 
after  his  decease,  by  his  legal  personal  representative, 
to  whom  a  patent  for  the  invention  may  be  granted. 
The  remaining  restrictions  imposed  by  the  Act  of 
James  I.  require  no  comment. 

Grant  of  The  granting  of  letters-patent  is,  as  has  been  observed, 

a  prerogative  of  the  Crown ;  and  although  a  patent  may 
now  be  always  obtained  for  any  new  invention,  yet  the 
grant  is  still  a  matter  of  favour  and  not  of  right.  And 
nothing  contained  in  the  Patents  Act  of  1883  (i)  is  to 
take  away,  abridge  or  prejudicially  affect  the  prerogative 
of  the  Crown  in  relation  to  the  granting  of  any  letters- 
Eights  re-  patent  or  to  the  withholding  of  a  grant  thereof.  Before 
the  year  1884,  the  exclusive  privileges  granted  by  letters- 
patent  were  granted  as  against  the  subjects  of  the  Crown, 
and  not  as  against  the  Crown  itself  (/.').  Now,  by  the 
Patents  Act  of  1883  {I),  a  patent  shall  have  to  all  intents 
the  like  effect  as  against  the  Crown  as  it  has  against 
a  subject  (m) ;  but  the  officers  or  authorities  administer- 
ing any  department  of  the  service  of  the  Crown  may  by 

1883.     See   stat.    15   &   10  A'ict.  s.  B4 ;  see  sects.  3,  4."). 

c.  83,  8.  2.") ;    Daw  v.  Ely,  L.  K.  (/)  Stat.  46   &  47  Vict.  c.  57, 

3  Eq.  49tj;    R-    Wiruins   Putnit,  s.  IIG. 

L.  R.  4  P.  C.  93:  B''  Johnson's  (/:)    Feather  v.    The    Queen,   6 

Patent,   L.    11.   4    P.    C.  75;    Ee  B.  &   S.  257:    Dixon  v.  London 

Blake'e  Talent,  L.  R.4  P.  C.  535  ;  Bmnll  Arms  Co.,  1  App.  Cas.  632. 

Holste  V.  Robinson,  4  Ch.   D.  9 ;  (Z)  Stat.  4(J  &  47  Vict.  c.  57. 

Re    Jahlochkoff's     Patent,     1891,         (m)  Sect.  27,  sub-s.  1  ;  amended 

A.   C.   2^3;    Re  S-met's  Patent,  by  01  &  02  Vict.  c.  22.     Patents 

1895,  A.  C.  78.  granted  before  or  on  applications 

(fj)  Marsden  v.  8avUh,&c.  Co.,  pending   on  the    1st   Jan.,  1881, 

3  Ex.  D.  203.  remain  unafiected  by  these  pro- 

(A)  Stftt.  46  &  47  Vict.  c.  57,  visions ;  sects.  3,  45,  sub-a.  2. 


served  to 
Crown. 
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themselves,  their  agents,  contractors  or  others,  at  any 
time  after  the  application,  use  the  invention  for  the 
services  of  the  Crown  on  terms  to  be  before  or  after 
the  use  thereof  agreed  on,  with  the  approval  of  the 
Treasury,  between  those  officers  or  authorities  and  the 
patentee,  or  in  default  of  such  agreement,  on  such  terms 
as  may  be  settled  by  the  Treasury  after  hearing  all 
parties  interested  (n). 


Application   for  letters-patent   for   an   invention  (o)  Application 

must  now  be  made  at  an  office  called  the  Patent  Office,    "'^^^^.^"^ 

Patent  OflSce' 
established  by  the  Patents,  Designs,  and  Trade  Marks 

Act,  1883  (jy),  and  placed  under  the  control  of  an  officer, 
called  the  Comptroller-general  of  patents,  designs  and  Comptroller, 
trade  marks,  who  acts  under  the  superintendence  and 
direction  of  the  Board  of  Trade  (3').  The  application 
must  be  accompanied  by  either  a  provisional  or  com- 
plete specification  (r).  A  provisional  specification  must  Specification, 
describe  the  nature  of  the  invention,  and  be  accompanied 
by  drawings,  if  required  (s).  A  complete  specification, 
whether  left  on  application  or  subsequently,  must 
particularly  describe  and  ascertain  the  nature  of  the 
invention,  and  in  what  manner  it  is  to  be  performed, 
and  must  be  accompanied  by  drawings,  if  required  (t). 
And  the  invention  described  in  the  provisional  and  the 
complete  specification  must  be  the  same  (u).  A  com- 
plete specification,  if  not  left  with  the  application,  must 
be  left  within  six  months  from  the  date  of  application, 


(n)  Stat.  46  &  47  Vict.  c.  57, 
s.  27,  sub-s.  2.  See  the  form  of 
grant  of  letters-patent  set  out  in 
Appendix  B.,  in  whicli  compliance 
■with  these  provisions  is  made  a 
condition  of  the  continuance  of 
the  letters-patent  and  the  privi- 
leges thereby  conferred. 

(0)  See  ante,  p.  315. 

(p)  Stat.  46  &  47  Vict.  c.  57. 

iq)  Stat.  46  &  47  Vict.  c.  57, 
8.82. 

W.P.P. 


(r)  Sect.  5,  sub-ss.  1,  2. 

(s)  Sect.  5,  sub-8.  3. 

(0  Sect.  5,  snb-s.  4 ;  see  sub-s. 
5 ;  Vickers  &  Co.  v.  Sidddl,  1 5 
App.  Cas.  496.  By  stat.  49  &  50 
Vict.  c.  37,  B.  2,  the  complete 
specification  may  refer  to  the 
drawings  -which  accompanied  the 
provisional  specification. 

(m)  Nuttall  V.  Hargreuvrs,  1892, 
1  Ch.  23, 

21 
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or  within  sucli  further  time,  not  exceeding  one  month,  as 
the  Comptroller  may  allow  (x) ;  otherwise  the  application 
shall  be  deemed  to  be  almndoned  (y). 


Proceedings 
after  accept- 
ance of 
complete 
Bpeciiication, 

Opposition 
to  grant  of 
patent. 


On  the  acceptance  of  the  complete  specification 
the  Comptroller  shall  advertise  the  acceptance  ;  and  the 
application  and  specification  or  specifications  with  the 
drawings  (if  any)  shall  be  open  to  public  inspection  (z). 
Any  person  may  at  any  time  within  two  montlis  from 
the  date  of  such  advertisement  oppose  the  grant  of  the 
patent,  but  only  on  the  grounds  specified  in  the  Patent 
Acts  (a).  If  there  is  no  opposition,  or,  in  the  case  of 
opposition,  if  the  determination  is  in  favour  of  the  grant 
of  a  patent,  the  Comptroller  shall  cause  a  patent  to  be 
sealed  with  the  seal  of  the  Patent  Office  (b).  A  patent 
so  sealed  shall  have  the  same  effect  as  if  it  were  sealed 
with  the  great  seal  of  the  United  Kingdom  (e).  Every 
patent  shall  be  dated  and  sealed  as  of  the  day  of 
application :  but  no  proceedings  shall  be  taken  in  respect 
of  an  infringement  committed  before  the  publication  of 
the  complete  specification ;  and  in  case  of  more  than 
one  application  for  a  patent  of  the  same  invention,  the 


(x)  Sect.  8,  sub-s.  1. 

(y)  Sect.  8,  sub-s.  2,  amended 
by  48  &  49  Vict.  c.  63,  s.  3,  and 
2  Edw.  VII.  c.  34,  8.  1  (8).  See 
stat.  46  &  47  Vict.  c.  57,  s.  9, 
8ub-s.  4,  amended  by  stat.  48  &  49 
Vict.  c.  63,  8.  3,  and  2  Edw.  VII. 
c.  34,  s.  1,  as  to  the  time  within 
■which  a  complete  epecificatioa 
must  be  accepted. 

(z)  Stat.  46  &  47  Vict.  c.  57, 
8.  10. 

(a)  Those  are  : — (i.)  that  the 
applicant  obtained  the  invention 
from  the  opponent,  or  from  a 
person  of  whom  the  opponent 
13  the  legal  representative  ;  (ii.) 
that  the  invention  has  been 
patented  in  this  country  on  an 
application  of  prior  date  (see 
E.  V.  Comptrolkr-Grneral  of 
PatmU,  1899,  1  Q.  B.  909);  and 
(iii.)  that  the  complete  specifica- 


tion describes  or  claims  an  inven- 
tion other  than  that  described  in 
the  provisional  specification,  and 
that  such  other  invention  forms 
the  subject  of  an  application 
made  by  the  opponent  in  the 
interval  between  the  leaving  of 
the  provisional  specification  and 
the  leaving  of  the  complete  speci- 
fication. The  question,  whether 
the  patent  should  be  granted, 
is  decided  by  the  Comptroller, 
subject  to  an  appeal  to  the 
Attorney  or  Solicitor-General. 
Stat.  46  &  47  A'ict.  c.  57,  s.  11, 
amended  by  51  &  52  Vict.  c.  50, 

8.4. 

(6)  Sect.  12,  8ub-8.  1. 

(c)  Sect.  12,  sub-s.  2.  See 
sect.  12,  sub-s.  3,  amended  by 
48  &  49  Vict.  c.  63,  s.  3,  as  to 
the  time  within  which  a  patent 
must  be  sealed. 
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scaling  of  a  patent  on  one  of  those  applications  shall 
not  prevent  the  sealing  of  a  patent  on  an  earlier 
application  (d).  Every  patent  may  be  in  the  form  in 
the  first  schedule  to  the  Act  (e),  and  shall  be  granted  for 
one  invention  only,  but  may  contain  more  than  one 
claim  ;  but  it  shall  not  be  competent  for  any  person  in 
an  action  or  other  proceeding  to  take  any  objection  to  a 
patent  on  the  ground  that  it  comprises  more  than  one 
invention  (/).  And  every  patent  when  sealed  shall 
liave  effect  throughout  the  United  Kingdom  and  the 
Isle  of  Man  (g). 

Where  an  application  for  a  patent  has  been  accepted,  Provisional 
the  invention  may  be  used  and  published  between  the    P™tection. 
date   of  the   application  and  the  date  of  sealing  the 
patent  without  prejudice  to  the  patent  to  be  granted 
for  the  same  (h) ;  and  such  protection  from  the  conse- 
quences of  use  and  publication  is  in  the  Act  referred  to 
as  provisional  protection  (i).     After  the  acceptance  of  a  Effect  of 
complete  specification  and  until  the  date  of  sealing  a   afccptance  of 
patent  in  respect  thereof,  or  the  expiration  of  the  time  specification, 
for  sealing,  the  applicant  shall  have  the  like  privileges 
and  rights  as  if  a  patent  for  the  invention  had  been 
sealed  on  the  date  of  the  acceptance  of  the  complete 

(d)  Stat.  46  &  47  Vict.  c.   57,  be    procured.     But    it  was   pro- 

s.  13.  vided  by  the  Patent  Act  of  1852 

(ti)    This   form   is    set  out   in  (stat.  15  &  16  Vict.  c.  83,  s.  18, 

Appendix  (B.).  repealed  by  46  &  47  Vict.  c.  57, 

(/)  Stat.  46  &  47  Vict.  c.  57,  s.  113),  that  letters-patent  should 

s.  33.  extend  to  the  whole  of  the  United 

(g)  Sect.     16.      Letters-patent  Kingdom  of  Great  Britain   and 

obtained     in    England    formerly  Ireland,  the  Channel  Islands,  and 

conferred  an  exclusive  privilege  the    Isle    of    Man,    and    should 

only     within     England,    Wales,  be  made  applicable,  in  case  the 

and  the  town  of  Berwick-upon-  warrant  for  granting  the  patent 

Tweed ;    and    also    within    the  should  so  direct,  to  any  of  her 

islands     of     Guernsey,    Jersey,  Majesty's    colonies    and    planta- 

Alderney,   Sark  and    Man,   and  tions  abroad.     The  colonies  and 

her  Majesty's  colonies  and  plan-  India  are  now  dealt  with  under 

tations  abroad,  if  so  expressed  in  sect.  104  of  the  Patents  Act  of 

the  patent.      In  order  to  obtain  1883,  mentioned  below, 

the   like   exclusive  privilege  for  (ft)  See  ante,  p.  317. 

Scotland    or    Ireland,    separate  (i)  Sect.  14. 
letters-patent   were    required    to 

21—2 
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FriUKliilfnt 
application. 


specification  :  but  an  applicant  shall  not  be  entitled  to 
institute  any  proceeding  for  infringement  unless  and 
until  a  patent  for  the  invention  has  l)een  granted  to 
him  (/.).  A  patent  granted  to  the  true  and  first  inventor 
shall  not  be  invalidated  by  an  application  in  fraud  of 
him,  or  by  provisional  protection  obtained  thereon,  or 
by  any  use  or  publication  of  the  invention  subsequent 
to  that  fraudulent  application  during  the  period  of 
provisional  protection  {l). 


Specification.  The  preparation  and  deposit  of  a  proper  specification 
has  long  been  the  most  important  condition  attached  to 
the  grant  of  letters-patent.  The  object  of  requiring  a 
specification  is  to  secure  to  the  public  the  benefit  of  the 
knowledge  of  the  invention  after  the  term  granted  by 
the  patent  shall  have  expired.  The  specification  was 
formerly  required  to  be  enrolled  in  the  Court  of 
Chancery:  but  after  the  Patent  Act  of  1852 (»i),  it  was 
required  to  be  filed  only.  Under  the  Patents  Act  of 
1883  {n),  an  applicant  or  the  person  for  the  time  being 
entitled  to  the  benefit  of  a  patent  (o)  may,  from  time 
to  time,  seek  leave  of  the  Comptroller  (p)  to  amend  his 
specification,  including  drawings  forming  part  thereof, 
by  way  of  disclaimer,  correction,  or  explanation  (q) :  but 
no  amendment  shall  be  allowed  that  would  make  the 
specification,  as  amended,  claim  an  invention  sub- 
stantially larger  than  or  substantially  different  from 
the  invention  claimed  by  the  specification  as  it  stood 


Amendment 
of  specifica- 
tion. 


(A-)  Sect.  15. 

(/)  Sect.  3.5. 

(m)  Stat.  15  &  16  Vict.  c.  83, 
8.  27. 

(n)  Stat.  46  &  47  Vict.  c.  57. 
Disclaimer  or  alteration  of  any 
part  of  the  title  of  an  invention 
or  of  the  specification  (but  so  as 
not  to  extend  the  right  granted 
by  the  patent)  was  provided  for 
by  stats.  5  &  6  Will.  IV.  c.  83, 
8.  1 ;  7  &  S  Vict.  c.  69,  ss.  5,  6 ; 
J  5  &  16  Vicf;.  c.  83,  s.  39;    all 


repealed  by  the  Act  of  1883.  See 
The  Queen  v.  Mill,  10  C.  B.  379; 
Seed  V.  Higgins,  8  H.  L.  C.  550 ; 
Ralston  v.  Smith,  11  II.  L.  C. 
223;  Cannington  v.  Nnttall,  L.  R. 
5  H.  L.  205. 

(o)  See  Stat.  46  &  47  Vict. 
c.  57,  8.  46. 

{p)  Whose  decision  is  subject 
to  an  appeal  to  the  Attorney  or 
Solicitor-General. 

(q)  Sect.  18,  6ub-88.  1—7,  9, 
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before  amendment  (?•).     When  any  action  for  infringe-  Disclaimer 

,  T         p  i.-         c  J.      t.  •  T  during  action. 

ment  or  proceeding  for  revocation  oi  a  patent  is  pending, 
amendment  of  a  specification  is  not  allowed  (s),  except 
by  order  of  the  Court  or  a  judge,  and  by  way  of 
disclaimer  only,  and  subject  to  such  terms  as  to  costs 
and  otherwise  as  the  Court  or  a  judge  may  impose  (t). 
Where  any  amendment  by  way  of  disclaimer,  correction  Damages 
or  explanation,  has  been  allowed,  no  damages  shall  be  ment.^'"  "  " 
given  in  any  action  in  respect  of  the  use  of  the  invention 
before  the  disclaimer,  correction,  or  explanation,  unless 
the  patentee  establishes  to  the  satisfaction  of  the  Court 
that  his  original  claim  was  framed  in  good  faith,  and 
with  reasonable  skill  and  knowledge  (u).  Every  amend- 
ment of  a  specification  is  required  to  be  advertised  in 
the  prescribed  manner  (v). 

A  condition  formerly  inserted  in  letters-patent  ren-   Vesting  in 
dered  them  void,  in  case  the  letters-patent,  or  the  liberty  twelve 
and  privileges  thereby  granted,  should  become  vested  in   persons, 
or  in  trust  for  more  than  the  number  of  twelve  persons, 
or  their  representatives,  at  any  one  time,  as  partners, 
dividing   or   entitled   to   divide   the   benefit   or  profit 
obtained  by  reason  thereof.     But  this  restriction  was 
removed  by  the  Patent  Act  of  1852  (tv).     And  under 
the  Patents  Act  of  1883  (x),  two  or  more  persons  may 
make  a  joint  application  for  a  patent,  and  a  patent  may 
be  granted  to  them  jointly. 


In  letters-patent  a  clause  is  usually  contained  for-  Infringement 
bidding  all  persons  from  using  the  invention  within  the 


(r)  Sect.  18,  sub-s.  8. 

(s)  Stat.  51  &  52  Vict.  c.  50, 
B.  5. 

'  (i)  Stat.  4G  &  47  Vict.  c.  57, 
s.  19 ;  Re  Hall,  21  Q.  B.  D.  137 ; 
Re  Owen's  Patent,  1899,  1  Ch. 
157  ;  Woolfe  v.  Automatic,  Ac.  Co., 
Limited,  1903,  1  Ch.  18;  /.  £. 
Brooks  &  Co.  v.  LycetVs,  tic.  Co., 
1904,  1  Ch.  512. 


(m)  Stat.  46  &  47  Vict.  c.  57, 

8.  20. 

(«)  Sect.  21. 

(w)  Stat.  15  &  16  Vict.  c.  S3, 
s.  36,  repealed  by  46  &  47  Vict, 
c.  57,  H.  113. 

(x)  Sect.  4,  sub-s.  2  ;  see  Na- 
tional Society,  &c.  v.  Gibbs,  1899, 
2  Ch.  289;  reversed,  1900,  2  Ch. 
280. 
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realm,  (y),  without  the  consent,  licence  or  agreement  of 
the  inventor,  his  executors,  administrators  or  assigns,  in 
writing,  under  his  or  their  hands  and  seals,  first  had 
and  obtained  in  that  behalf  (s).  The  duty  so  imposed 
is  correlative  to  the  right  granted  to  the  patentee ;  and 
any  violation  of  this  duty  constitutes  an  infringement 
Licence  to        of  q^q  patent  (ci).     Tlie  "ranting  of  licences  to  use  a 

use  patent.  r  \   /  o  o  . 

patent  is  one  of  the  most  profitable  ways  of  turnmg 

it  to  account.      All  licences  are  now  required  to  be 

registered  in  the  registry  to   be  presently  mentioned. 

The  grant  of  an  exclusive  licence  to  use  a  patented 

invention  does  not,  however,  enable  the  licensee  to  sue 

in  his   own  name   for  infringement  of  the  patent  (h). 

Compulsory      lu   certain    circumstances,    the   person    for    the    time 
licences 

being  entitled  to  the  benefit  of  a  patent  may  now  be 
compelled  to  grant  licences  for  the  use  of  the  invention. 
For  under  the  Patents  Act,  1902  (c),  if  on  the  petition 
presented  by  any  person  interested  to  the  Board  of 
Trade  and  referred  by  the  Board  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  it  is  proved  to  the  satis- 
faction of  the  Judicial  Committee  that  the  reasonable 
requirements  of  the  public  with  reference  to  a  patented 
invention  have  not  been  satisfied,  the  patentee  may  be 
ordered  by  an  Order  in  Council  to  grant  licences  on  such 
terms  as  the  Committee  may  think  just,  or  if  the  Com- 
mittee are  of  opinion  that  the  reasonable  requu-ements 
of  the  public  will  not  be  satisfied  by  the  grant  of 
licences,  the  patent  may  be  revoked  by  Order  in 
Council ;  provided  that  no  order  of  revocation  shall  be 
made  before  the  expiiation  of  three  years  from  the  date 

(y)  See  Badische  Anilin,  &c.  v.  1901,  1  Ch.  122. 

Basle  Chemical  Works,  1898,  A.  C.  (&)  Eeaj)  Y.  Hartley,  42  Ch.  D. 

200;     Badische     Anilin,    A-c.    v.  4G1. 

J3ic7i8on,  1905, 2  Ch.  4G5;  affirmed  (c)  Stat.   2   Edw.   YII.   c.   34, 

190G,  W.  N.  134.  8.  3,  replacing  40  &  47  Vict.  c.  57, 

(z)  See    the    form    of    letters-  8.   22,   and   applying   to  patents 

patent  in  Appendix  (B.).  granted  before  or  after  the  Act  of 

(ft)  See  (trite,  p.  41,  and  11.(2);  1902;    see  Patents  Rules,   1903, 

British  Motor  K^yudicate  v.  Taylor,  Nos.  09 — 75. 
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of  the  patent,  or  if  the  patentee  gives  satisfactory 
reasons  for  his  default.  And  if  it  is  proved  to  the  satis- 
faction of  the  Committee  that  the  patent  is  worked  or 
the  patented  article  is  manufactured  exclusively  or 
mainly  outside  the  United  Kingdom,  then,  unless  the 
patentee  can  show  that  the  reasonable  requirements  of 
the  public  have  been  satisfied,  the  petitioner  shall  be 
entitled  either  to  an  order  for  a  compulsory  licence,  or, 
subject  to  the  above  points,  to  an  order  for  the  revoca- 
tion of  the  patent. 

Letters-patent  and  the  privileges  thereby  granted  are  Assignment 
freely  assignable  from  one  person  to  another,  and  the  patent, 
assignee  by  such  assignment  is  placed  in  the  same 
position  as  his  assignor  previously  stood.  The  assignee 
may  consequently  bring  in  his  own  name  the  same 
actions  and  suits  both  at  law  and  in  equity  against  those 
who  have  infringed  upon  the  patent  as  the  patentee 
himself  might  have  done(£^).  The  privileges  granted 
by  letters-patent  are,  therefore,  an  instance  of  an 
incorporeal  kind  of  personal  property,  different  in  its 
nature  from  those  cJioses  in  action,  which  formerly  were 
not  assignable  at  law  (e).  A  deed  is  said  to  be  necessary 
for  the  valid  legal  assignment  of  letters-patent ;  but  the  As  to  the 
author  was  not  aware  of  any  authority  for  this  position ;  a^^^ej  ^  ^ 
and  the  general  rule  appears  to  be,  that  the  assignment 
of  incorporeal  personal  property  may  be  made  without 
deed.  Perhaps,  however,  the  necessity  of  an  assign- 
ment by  deed  may  be  implied  from  the  clause  in  the 
letters-patent,  which  forbids  the  use  of  the  invention 
"  without  the  consent,  licence  or  agreement  of  the  said 
patentee  in  writing  under  his  hand  and  seal."  But  in 
any  case  a  valid  equitable  assignment  of  a  patent  may 
be  made  without  deed ;  and  such  an  assignment  now 
entitles  the  assignee  to  be  registered  as  proprietor  of 

(d)  Godson  on  Patents,   237  ;      102. 
Walton  Y.  Lavater,  8  C.  B.  N.  S.  (e)  Ante,  pp.  20,40,  41. 
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the  patent  (/).  A  patentee  may  now  assign  his  patent 
for  any  place  in  or  part  of  the  United  Kingdom  or  Isle 
of  Man,  as  effectually  as  if  the  patent  were  originally 
granted  to  extend  to  that  place  or  part  only  {g).  All 
assignments  of  letters-patent  are  now  required  to  be 
registered  by  the  Patents  Act  of  1883(A). 


Kegister  of 
patents. 


Registered 
proprietor  of 
patent. 


By  this  Act,  there  shall  be  kept  at  the  Patent  Office 
a  book  called  the  Eegister  of  Patents,  wherein  shall  be 
entered  the  names  and  addresses  of  grantees  of  patents, 
notifications  of  assignments  and  of  transmissions  of 
patents,  of  licences  under  patents,  and  of  amendments, 
extensions,  and  revocations  of  patents,  and  such  other 
matters  affecting  the  validity  or  proprietorship  of 
patents  as  may  from  time  to  time  be  prescribed  {i) ; 
the  register  of  patents  shall  he  prima  facie  evidence  of 
any  matters  by  this  Act  directed  or  authorised  to  be 
inserted  therein  (k) ;  and  copies  of  deeds,  licences,  and 
any  other  documents  affecting  the  proprietorship  in 
any  letters-patent  or  in  any  licence  thereunder,  must  be 
supplied  to  the  Comptroller  in  the  prescribed  manner 
for  filing  in  the  Patent  Office  (/).  Where  a  person 
becomes  entitled  by  assignment,  transmission  or  other 
operation  of  law  to  a  patent,  the  Comptroller  shall 
on  request,  and  on  proof  of  title  to  his  satisfaction, 
cause  the  name  of  such  person  to  be  entered  as 
proprietor  of  the  patent  in  the  register  of  patents ;  and 
the  person  for  the  time  being  entered  in  the  register 
of  patents,  as  proprietor  of  a  patent,  shall,  subject  to 
the  provisions  of  the  Act  and  to  any  rights  appearing 
from  such  register  to  be  vested  in  any  other  person, 
have  power  absolutely  to  assign,  grant  licences  as  to,  or 


(/)  Re  Casey's  Fatents,  1892, 
1  Ch.  104. 

(g)  Stat.  46  &  47  Vict.  c.  57, 
8.  3C. 

(,h)  Stat.  46  &  47  Viet.  c.  57 ; 
see  s.  114,  sub-s.  1.  Kcgistration 
of  assignments  was  also  required 


by  Stat.  15  &  16  Vict.  c.  83,  s.  35. 

(i)  .Stat.  46  &  47  Vict.  c.  57, 
s.  23,  sub-s.  1 . 

(k)  (Sect.  23,  sub-9.  2. 

(I)  Stat.  46  &  47  Vict.  o.  57, 
8.  23,  sub-s.  3.  See  Patents  Rules, 
1903,  Nos.  51—63. 
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otherwise  deal  with  the  same,  and  to  give  effectual 
receipts  for  any  consideration  for  such  assignment, 
licence  or  dealiug.  But  any  equities  in  respect  of  such 
patent  may  be  enforced  in  like  manner  as  in  respect  of 
any  other  personal  property  (m).  And  it  has  been  held 
that  an  assignee  or  licensee  of  a  patent  who  had  notice 
of  a  prior  unregistered  assignment,  shall  not  obtain  any 
priority  of  interest  by  priority  of  registration  (n).  The 
register  of  patents  is  required  to  be  open  to  the  inspec- 
tion of  the  public ;  and  certified  copies  of  any  entry  in 
such  register  may  be  obtained  (o). 

Special  provision  is  made  in  the  same  Act  (p)  with  Improve- 

mcnts  ill 

regard  to  the  assignment  to  the  (Secretary  of  State  for  instruments 
War,  on  behalf  of  the   Crown,  of  the  benefit  of  any  ""i  munitions 

'  '  _  ''of  war. 

improvement  in  instruments  or  munitions  of  war  and 
of  any  patent  for  the  same ;  and  for  keeping  secret  the 
particulars  of  any  such  invention,  if  the  Secretary 
should  certify  that  secrecy  is  desirable  in  the  interest 
of  the  public  service. 

By  section  103  of  the  same  Act  (q),  if  any  arrangement  international 
shall  be  made  with  the  government  of  any  foreign  state  f^ye^jtl^'^J^  °^ 
for  mutual  protection  of  inventions,  then  any  person^ 
who  has  applied  for  protection  for  any  invention  in  any 
such  state,  shall  be  entitled  to  a  patent  for  his  inven- 
tion, under  and  subject  to  the  conditions  of  the  Act,  in 
priority  to  other  applicants.     The  Crown  may,  by  order  Col(inies  and 
in  council,  apply  the  provisions  of  this  section  to  any 
British  possession  (7^)  of  which  the  legislature  has  made 
satisfactory  provision  for  the  protection  of  inventions 
patented  in  this  country  (s). 

(m)  Sect.  87,  amended  by  51  &  (p)  Stat.  46  &  47  Vict.  c.  57, 

52  Vict.  c.  50,  8.  21.  s.  44. 

(n)  New     Ixion,    d'o.     Co.     v.  (q)  Amended  by  stat.  1  Edw. 

Spilsbury,  1898,  2  Ch.  484.  VII.  c.  18. 

(0)  Stat.  46  &  47  Vict.  c.  57,  (r)  See  stat.  46  &  47  Vict.  e.  57, 

s.  88,  amended  by  51  &  52  Vict.  s.  117. 

c.  50,  8.  22.     See  Patents  Rule?,  («)  Sect.  104.  For  international 

1903,  Nos.  64,  65.  and  colonial  arrangements  made 
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Infringement 
of  patent. 


Damages. 

Account  of 
profits. 


Remedy  in 
ease  of 
groundless 
tlireats  of 
legal  pro- 
ceediDga. 


The  remedy  of  a  patentee  for  an  infringement  of 
his  patent  is  to  bring  an  action  against  the  wrong- 
doer, claiming  an  injunction  to  restrain  him  from 
further  infringement,  and  damages  (t).  Such  actions 
are  generally  (but  not  necessarily)  commenced  in  the 
Chancery  Division  (w).  If  the  patentee  establish 
his  claim,  he  may  elect  whether  he  will  have  a 
decree  for  an  inquiry  as  to  the  damage  which  he 
has  sustained  and  payment  of  the  amount  so  assessed, 
or  a  decree  for  an  account  and  payment  of  the 
profits  made  out  of  the  infringement  of  his  patent  (v). 
On  the  other  hand,  not  only  may  the  fact  of  in- 
fringement be  denied,  as  a  defence  to  such  an  action, 
but  the  validity  of  the  patent  may  be  impugned  as 
well  (u-).  Actions  for  the  infringement  of  a  patent 
are  now  subject  to  the  special  regulations  contained 
in  the  Patents  Act  of  1883  (a;).  By  the  same  Act, 
where  any  person  claiming  to  be  the  patentee  of  an 
invention,  by  circulars,  advertisements  or  otherwise, 
threatens  any  other  person  with  any  legal  proceed- 
ings or  liability  in  respect  of  any  alleged  manufacture, 
use,  sale,  or  purchase  of  the  invention,  any  person 
or  persons  aggrieved  thereby  may  bring  an  action 
against  him,  and  may  obtain  an  injunction  against  the 
continuance  of  such  threats,  and  may  recover  such 
damage  (if  any)  as  may  have  been  sustained  thereby, 
if  the  alleged  manufacture,  use,  sale,  or  purchase,  to 
which  the  threats  related,  was  not  in  fact  an  in- 
fringement of  any  legal  rights  of  the  person  making 
such  threats :  but  these  provisions  shall  not  apply  if 
the  person  making  such  threats   with   due   diligence 


under  ss.  103,  104  of  the  Act  of 
1883,    see   Index    to     Statutory 


(u)  See  ante,  pp.  145 — 146. 
(lO  Neihon   v.    BttU,  L.  R.   5 


Itules   and  Orders  in  force  31st     H.  L.  1,  22;   De  Vitre  v.  Belts, 


Dec,  1903,  tit.  Patent. 
CO  See  liules  of  the  Supremo 


L.  K.  6  H.  I.  319. 

(ic)  See  Edmunds  on  Patents, 


Court,  1883,  Appendix  A.,  Part     387,380—392,  2nd  ed. 

III.,  sect.  4;  Appendix  C,  sect.  G,         (x)  Stat.  40  &  47  Yict.  c,  57, 

No.  G.  ss.  28—31,  43,  107—112,  117. 
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commences  and  prosecutes  an  action  for  infringement 
of  his  patent  (jj). 

Eevocation  of  a  patent  may  now  be  obtained  under  Revocation 
the  Patents  Act  of  1883  (z),  on  petition  presented  to  ^  P'''  ®"  " 
the  High  Court  of  Justice  (a)  by  (1)  the  Attorney- 
General  in  England  or  Ireland,  or  the  Lord  Advocate 
in  Scotland ;  (2)  any  person  authorised  by  the  Attorney- 
General  in  England  or  Ireland,  or  the  Lord  Advocate 
in  Scotland;  (3)  any  person  alleging  that  the  patent 
was  obtained  in  fraud  of  his  rights,  or  of  the  rights  of 
any  person  under  or  through  whom  he'claims ;  (4)  any 
person  alleging  that  he,  or  any  person  under  or  through 
whom  he  claims,  was  the  true  inventor  of  any  invention 
included  in  the  claim  of  the  patentee;  or  (5)  any 
person  alleging  that  he,  or  any  person  under  or  througli 
whom  he  claims  an  interest  in  any  trade,  business,  or 
manufacture,  had  publicly  manufactured,  used,  or  sold, 
within  this  realm,  before  the  date  of  the  patent, 
anything  claimed  by  the  patentee  as  his  invention ; 
and  also  in  the  circumstances  above  mentioned  in  con- 
nection with  compulsory  licences  {h). 

Closely  connected  with  the  subject  of  patents  is  that  Copyright. 
of  copyright.  Copyright  may  be  defined  to  be  the 
exclusive  right  of  multiplying  copies  of  an  original 
work  or  composition  (c).  Erom  the  nature  of  this  right 
it  must  almost  necessarily  have  had  its  origin  at  a  period 
subsequent  to  the  invention  of  the  art  of  printing.  And 
it  appears  that,  prior  to  the  Statute  of  Anne  {d),  by 
which  the  term  of  an  author's  copyright  was  first 
limited  by  the  legislature,  the  copyright  in  a  published 

(y)  Stat.  46  &  47  Vict.  c.  57,         (a)  See  sect.  117. 
s.  32 ;    Skinner  &  Co.  v.  Shew  &         (b)  Ante,  p.  326. 
Co.,  1893,  1  Ch.  413.  (c)  14  M.  &  W.  316;   Wariie  V. 

(z)  Stat.  46  &  47  Vict.  c.  57,  Seebohm,  39  Ch.  I).  73. 
B.  26 ;  Be  Avenjs  Fatent,  30  Ch.         (d)  8  Anne.  c.  19. 
D.  307. 
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book  was  practically  secured  to  the  author  or  his 
assigns  in  perpetuity ;  not  by  the  express  terms  of  any 
statute  or  judicial  decision,  l)ut  chiefly  in  consequence 
of  the  restrictions  placed  upon  unlicensed  printing  and 
of  privileges  and  customs  of  the  Stationers'  Company  (e). 
Since  that  statute,  however,  it  has  been  held  that,  at 
common  law,  apart  from  statute,  an  author  has  not  any 
exclusive  right  of  producing  copies  of  his  published 
works  (/),  although  lie  enjoys  the  sole  right  of  producing 
his  unpublished  compositions  {g).  The  statute  of  Anne, 
together  with  others  by  which  the  copyright  of  authors 
was  further  secured  {h),  was  repealed  by  the  Copyright 
Act,  1842,  commonly  called  Talfourd's  Act,  on  which 
Present  Act.  the  law  of  copyright  now  depends  (^).  By  this  Act  the 
copyright  of  every  book  (which  term  includes  for  the 
purposes  of  the  Act  every  pamphlet,  sheet  of  letter- 
press, sheet  of  music,  map,  chart  or  plan)  published 
after  the  passing  of  the  Act  in  the  lifetime  of  the 
author  shall  endure  for  his  natural  life,  and  for  the 
further  term  of  seven  years  from  his  death,  and  shall 
be  the  property  of  such  author  and  his  assigns ;  but  if 
tlie  term  of  seven  years  shall  expire  before  the  end  of 
forty-two  years  from  the  first  publication  of  the  book, 
the  copyright  shall  in  that  case  endure  for  sucli  period 
of  forty-two  years ;  and  the  copyright  in  every  book 
published  after  the  death  of  its  author  shall  endure  for 
forty-two  years  from  the  first  publication  thereof,  and 
shall  be  the  property  of  the  proprietor  of  the  author's 
manuscript,  from  which  such  book  shall  be  first  pub- 
lished, and  his  assigns  (h).     And  in  order  to  provide 

(e)  See    Millar    v.    Taylor,    4  graph    Co.    v.   Gregory,    ISOC,   1 

Burr.  2303.2306—2308;  Scruttou  Q.  B.  147. 

on  Copyright,  ch.  1.  (/t)  Stats.  41  Gen.   III.  c.  107  ; 

(/)  Donahlson    v.    Beckett,    4  54  Geo.  III.  c.  15(3. 

Burr.    2408  ;    2    Bro.   P.  C.   129  ;  (i)  Stat.  5  &  6  Viet  c.  45. 

Ji-fferyi  v.  Bootey,  4  11.  T;.  C.  815.  {li)  Sect.   3  ;  see  Macmillan  V. 

(g)  MacMin      v.      Richardson.  Kewi,  190(1,  1  Ch.  101.     By  sect.  4, 

Auib.  G94;  Southey  v.  Sherwood,  the  existing  copyright  iu   books 

2   JNIer.  435:  Caird   v.  Sime,   12  then     published    was    extended, 

App.    Cas.  32G;    Exchange   Tele-  subject  to  the  conditions  of  the 
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against  the  suppression  of  books  of  importance  to  the 
public,  the  Judicial  Committee  of  the  Privy  Council 
are  authorised,  on  complaint  made  to   them,  that  the 
proprietor  of  the  copyright  in  any  book,  after  the  death 
of  its  author,  has  refused  to  allow  its  republication,  to 
grant  a  licence  to  the  complainant  to  publish  the  book 
in  such  manner  and  subject  to  such  conditions  as  they 
may  think  fit  (/).     And  with  regard  to  encyclopaedias,   Encyclopas- 
reviews  and  other  periodical  works,  it  is  provided,  that   reviews,  ic. 
the   copyright   in   every  article   shall   belong   to   the 
proprietor  of  the  work  for  the  same  term  as  is  given  by 
the  Act  to  authors  of  books,  whenever  any  such  article 
shall  have  been  or  shall  be  composed  on  the  terms  that 
the  copyright  therein  shall  belong  to  such  proprietor 
and  be  paid  for  by  him  {m) ;  but  payment  must  be 
actually  made  by  the  proprietor  before  the  copyright 
can  vest  in  him  (?i) ;  and  after  the  term  of  twenty- 
eight  years   from   the   first   publication   of  any   such 
article,  the  right  of  publishing  the  same  in  a  separate 
form  shall  revert  to  the  author  for  the  remainder  of  the 
term   given   by   the   Act ;    and   during   such  term  of 
twenty-eight  years  the  proprietor  shall  not  publish  any 
such  article  separately  without  previously   obtaining 
the  consent   of   the   author   or  his  assigns.     But  any 
author  may  reserve  to  himself  the  right  to  publish  any 
such  composition  in  a  separate  form,  and  he  will  then 
be  entitled  to  the  copyright  in  such  composition  when 
published  separately,  without  prejudice  to  the  right  of 
the  proprietor  of   the  encyclopaedia,   review  or   other 
periodical  in  which  it  may  have  first  appeared  (o).     It  Copyright  in 
appears   that    the    proprietor    of    a   newspaper    must  artTc^les.^^'" 

Act,  for  the  full  term  provided  by  D.  892  ;   Walter  v.  Howe,  17  ("h. 

the  Act  in  the  case  of  books  there-  D.    708;    Lawrence    and   BulJen^ 

after  published.  Limited  v.  Aflalo,  1904,  A.  C.  17. 

(V)  Sect.  5.  (?i)  Richardson    v.    Gilbert,    1 

(rw)  See  Bishop  of  Hereford  v.  Sim.  N.  8.  336. 

Griffin,   16   Sim.    190;    Sweet  v.  (o)  Stat.  5  &  6  Vict.  c.  45,  s.  18  ; 

Benning,  IQ  C.BA59;  Henderson  Johnson  v.   Newnes,  1894,  3  Oh. 

V.  Maxtoell,  4  Ch.  D.  163;  5  Ch.  663. 
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comply  with  the  requirements  of  the  Act  (p),  in  order 
to  secure  for  himself  tlie  copyright  in  any  article  pub- 
lished in  his  newspaper  {q). 


Dramatic 
works  and 
musical  com- 
positioDB. 


A  statute  of  Will.  IV.  provides  {r)  that  the  author 
of  any  dramatic  piece,  or  his  assignee,  shall  have  as  his 
own  property  the  sole  liberty  of  representing  the  same 
at  any  place  of  dramatic  entertainment  for  the  term 
therein  specified.  It  is  enacted  in  the  Copyright  Act 
of  1842  (s),  that  the  provisions  of  the  said  Act  of 
Will  TV.  and  of  that  Act  shall  apply  to  musical  com- 
positions, and  that  the  sole  liberty  of  representing  or 
performing  any  dramatic  piece  or  musical  composition 
shall  endure  and  be  the  property  of  the  author  thereof 
and  his  assigns  for  the  term  in  that  Act  provided  for 
the  duration  of  copyright  in  books  {t).  The  result  of 
the  decisions  upon  the  construction  of  these  enactments 
appears  to  be  that  what  is  thereby  secured  to  the 
author  and  his  assigns  is  the  sole  liberty  of  repre- 
senting or  performing  any  dramatic  piece  or  musical 
composition  in  puhlic  {u).  If  the  author  of  a  dramatic 
piece  or  musical  composition  publish  the  same  as  a 
book  {x),  he  may  secure  for  himself  the  exclusive  right 
of  representation  or  performance,  in  addition  to  the 
copyright  in  the   book  (?/).     The   Copyright   (Musical 


(p)  Stat.  5  &  6  Yict.  c.  45, 
S3.  18,  24. 

iq)  Walter  v.  Bowe,  17  Ch.  D. 
G08;  see  also  Trade  Auxiliary 
Co.  V.  Middlesborouqh,  Ac,  Asso- 
ciation, 40  Ch.  D.  425  ;  CaU-  v. 
Devon,  Ac.  Co.,  ih.  500  ;  Walter 
V.  Sleinhopff,  1892,  3  Ch.  489. 
As  to  advertisements,  see  Lawb 
V.  Emns.  1892,  ^  Ch.  4t;2.  As  to 
reports  of  speeches,  see  Walter  v. 
Lane,  1900,  A.  C.  539. 

if)  Stat.  3  &  4  Will.  lY.  c.  15, 
8.  1.  Sec  Morton  v.  Copeland,  16 
C.  B.  517 ;  Marsh  v.  Conquest,  17 
C.  B.  N.  S.  418;  Lacy  v.  Rhys,  4 
B.  &  S.  873 :  Chatterton  v.  Cave, 


L.  E.  10  C.  P.  572;  Taylor  v. 
Neville,  26  W.  K.  299;  Duck  v. 
Bates.  12  Q.  B.  D.  79 ;  13  Q.  B, 
I).  843 ;  Stat.  51  &  52  Yict.  c.  17 ; 
Beichardt  v.  Sapte,  1893,  2  Q.  B. 
308. 

(s)  Stat.  5  &  6  Yict.  c.  45,  s.  20. 

(0  Ante,  p.  322. 

(tt)  See  Bussell  v.  Smith,  15 
Sim.  181 ;  12  Q.  B.  217  ;  Wall  v. 
Taylor,  9  Q.  B.  D.  727;  11  Q.  B. 
D.  102;  Duck  v.  Bates,  12  Q.  B. 
D.  79;  13  Q.  B.  D.  843. 

(x)  See  ante,  p.  322. 

(y)  See  Chappell  V.  Boosey,  21 
Ch,  D.  232, 
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Compositions)  Act,  1882  (z),  now  requires  every  person, 
who  shall  be  entitled  to  and  desirous  of  retaining  the 
right  of  representation  or  performance  of  any  musical 
composition  first  published  after  the  passing  of  the 
Act  (a),  to  take  the  steps  therein  specified  to  procure 
a  notice,  to  the  effect  that  the  right  of  public  repre- 
sentation or  performance  is  reserved,  to  be  printed  on 
every  published  copy  of  such  musical  composition. 

It  was  decided,  under  the  Statute  of  Anne,  that  a  Foreigner, 
foreigner  residing  abroad  was  not  entitled  to  the  copy- 
right of  any  work  composed  by  him  and  first  published 
in  this  country  (b).  But  it  has  been  held  that,  under 
the  Act  of  1842,  a  foreigner  residing  in  England  or 
in  a  British  colony  at  the  time  of  the  first  publication 
of  his  work  is  entitled  to  the  copyright  (c).  And,  in 
the  case  in  which  this  was  decided,  two  learned  judges, 
Lords  Westbury  and  Cairns,  expressed  a  decided  opinion 
that,  under  the  present  Act,  a  foreigner  residing  abroad 
was  entitled  to  copyright  of  a  work  composed  by  him 
and  first  published  in  this  country.  This  opinion 
was,  however,  doubted  by  Lords  Cranworth  and 
Chelmsford  (d). 

By  the  Copyright  Act,  1842,  a  book  of  registry  is  Kegistry  of 
required  to  be  kept  at  Stationers'  Hall,  open  to  public  corn-rights.  ° 
inspection  on  payment  of  a  small  fee,  in  which  may  be 
registered  the  proprietorship  and  assignment  of  copy- 
rights (e).     And  no  proprietor  of  copyright  in  any  book 

(z)  Stat.  45  &  46  Vict.  c.  40  ;  ss.  11,  13,  19,  20.     See  Ex  parte 

see  Fuller  v.  Blacl-pooU  &c.  Co.,  Davidson,  18  C.  B.  297;  Ex  parte 

1895,  2  Q.  B.  429.  Davidson,  2   E.  &   B.    577,  qu.? 

(a)  10th  Aug.,  1882.  The  day  of  first  publication  must 

(b)  Jefferys  v.  Boosey,  4  H.  of  be  stated.  Mathieson  v.  Harroil, 
L.  Cas.  815.  L.  R.  7  Eq.  270;  Page  v.  Wigden, 

(c)  Low  V.  Routledge,  L.  R.  3  17  W.  R.  483  ;  Henderson  v.  Mnx- 
H.  L.  100.  The  first  publica-  well,  5  Cb.  D.  892;  Weldon  v. 
tion  must  be  within  the  United  Dicks,  10  Ch.  D.  247;  Coote  v. 
Kingdom.  Judd,  23  Ch.   D.  727;    Beid  v. 

((V)  See  Low  v.  Routledge,  ubi  Maxioell,  2  Times  L.  R.  790  ; 
sup.  Thomas    v.    Turner,    33    Ch.   D. 

(c)  Stat.    5    &  6  Vict.   c.   45,     292. 


536 
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which  shall  be  iirst  published  after  the  passing  of  the 
Act  can  maintain  any  action  or  suit  at  law  or  in  equity, 
or  any  summary  proceeding,  in  respect  of  any  infringe- 
ment of  STich  copyright,  unless  he  shall,  before  com- 
mencing such  action,  suit  or  proceeding,  have  caused 
such  book  to  be  registered  pursuant  to  the  Act ;  but  the 
omission  to  register  will  not  affect  the  copyright  in  the 
book,  ])ut  only  the  right  to  sue  or  proceed  in  respect 
of  the  infringement  thereof.  And  the  remedies  of  the 
proprietors  of  the  sole  liberty  of  representing  any  dra- 
matic piece  under  the  above-mentioned  Act  of  Will.  IV. 
are  not  to  be  prejudiced,  although  no  entry  shall  be 

Assignment,  made  in  the  book  of  registry  (/).  And  every  registered 
proprietor  is  empowered  to  assign  his  interest  by  making 
entry  in  the  book  of  registry  of  such  assignment  and  of 
the  name  and  place  of  abode  of  the  assignee,  in  the  form 
given  in  a  schedule  to  the  Act ;  and  such  assignment 
so  entered  is  declared  to  be  effectual  in  law  to  all 
intents  and  purposes  whatsoever,  without  being  subject 
to  any  stamp  or  duty,  and  to  be  of  the  same  force  and 
effect  as  if  such  assignment  had  been  made  by  deed  (g)- 
But  if  the  right  of  representing  any  dramatic  piece  or 
performing  any  musical  composition  is  intended  to  pass 
to   the   assignee  of  the  copyright,  an   entry   must  be 

Writing.  expressly   made   of  such   intention  (A).     If  not   made 

by  entry  in  the  book  of  registry  under  the  Act,  the 
assignment  of  a  copyright  must  be  made  in  writing  (i). 
But  the  assignee  of  a  copyright  must  be  registered 
as  the  proprietor  before  he  can  sue  in  respect  of  its 
infringement  {k). 


Copyrights  to        The  Act  also  expressly  provides,  that  all  copyrights 

property'''^       protected  by  the  Act  shall  be  deemed  personal  property, 

and  shall  be  transmissible  by  bequest;  or,  in  case  of 


(  /  )  Stat.  5  &  6  Vict.  c.  45,  s.  24. 
(g)  Stat.  5  &  evict.  c.45,s.  13. 
(/t)  Sect.  22. 
(r)  Leyland  v.   Stewart,  4  Ch. 


D.419. 

(k)  Liverpool,  <tc.,  Agsociation 
V.  Commercial,  &c..  Bureaux,  1897, 
2Q.  B.  1. 
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intestacy,  shall  be  subject  to  the  same  laws  of  distribu- 
tion as  other  personal  property  (I). 

In  order  to  give  more  effectual  protection  to  persons  importation 
entitled  to  the  copyright  of  books,  it  is  also  provided  offo.reiga^ 
that  no  person,  not  being  the  proprietor  of  the  copy-  books  entitled 
right,  or  some  person  authorised  by  him,  may  import    °  ^opyng 
into  any  part  of  the  United  Kingdom,  or  into   any 
other  part  of  the  British  dominions,  for  sale  or  hire 
any  printed  book  first  composed  or  written  or  printed 
and   published   in  any  part  of  the  United  Kingdom, 
wherein   there   shall   be   copyright,    and   reprinted   in 
any   country  or   place   whatsoever  out  of  the  British 
dominions  (m).     And  by  subsequent   Acts  (n),   books, 
wherein  the  copyright  is  subsisting,  first  composed  or 
written  or  printed  in  the  United  Kingdom,  and  printed 
or  reprinted  in  any  other  country,  are  absolutely  pro- 
hibited to  be  imported  either  into  the  United  Kingdom 
or  into   the   British   possessions  abroad,  provided  the 
proprietor  of  such  copyright,  or  his  agent,  shall  have 
given  notice  in  writing  to  the  commissioners  of  customs 
that  such  copyright  subsists,  and  in  such  notice  shall 
have  stated  when  the  copyright  will  expire. 

By  Acts  of  Parliament  of  an  older  date,  copyright  has  Copyright  in 
also  been  created  in  prints,  engravings,  maps,  charts  ^q^^^'  '"'^^^' 
and  plans  for  the  term  of  twenty-eight  years,  tp  com- 
mence from  the  day  of  first  publishing  thereof;  which 
day,  together  with  the  proprietor's  name,  is  to  be  truly 
engraved  on  each  plate,  and  printed  on  every  print  (o). 
But    these    Acts    do   not   apply   to   illustrative    wood 

(/)  Stat.  5  &  G  Vict.  c.  45,  s.  25.  amended   by  7   Geo.  III.   c.  38, 

.    (m)  Sect.  17.  and  rendered  more  effectual  by 

(n)    Stat.  39  &  40  Vict.  c.  30,  17  Geo.  III.  c.  57;    Gambart  v, 

ss.  42,   152,   replacing    16   &    17  N//hi?u;/-,  5  H.  &  N.  5;  Gambart  \. 

Vict.  c.  107,  ss.  44,  lGO,and  8  &  9  Ball,  14  C.  B.  N.  S.  306 ;  Graves 

Vict.  c.  93,  s.  9.  V.  Ashford,  L.  R.  2  0.  P.  410. 

(o)    Stat.    8    Geo.    II.    c.    13,  .     , 

W.P.P.  22 
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engravings  printed  on  the  same  sheet  as  the  letter-press 
of  a  book,  as  such  engravings  form  part  of  the  book 
and  are  comprised  within  its  copyright  (^j).  And  as  the 
Copyright  Act,  18-i2  {q),  extends  to  maps,  charts  and 
plans,  it  has  been  held  that  every  map,  chart  or  plan 
must  be  registered  at  Stationers'  Hall(r)  before  any 
action  or  suit  can  be  maintained  for  infringement  of 
the  copyright  (s).  The  above-mentioned  Acts  empower 
the  assignee  of  the  copyright  to  bring  an  action  in  his 
own  name  against  any  person  who  may  pirate  it  {t). 
And  by  a  modern  statute  {u)  all  the  provisions  contaiued 
in  these  Acts  are  extended  to  the  United  Kingdom  of 
Great  Britain  and  Ireland.  And  it  is  provided  {x)  that 
if  any  person  shall,  during  the  existence  of  the  copy- 
right, engrave,  etch  or  publish  any  engraving  or  print 
of  any  description  whatever,  either  in  whole  or  in  part, 
already  published  in  any  part  of  Great  Britain  or  Ire- 
land, without  the  express  consent  of  the  proprietor  or 
proprietors  thereof  first  obtained  in  writing  signed  by 
him,  her  or  them  respectively,  with  his,  her  or  their  own 
hand  or  hands,  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses,  then  every  such  proprietor 
may,  by  a  separate  action  upon  the  case,  to  be  brought 
against  the  person  so  offending,  in  any  Court  of  law  in 
Great  Britain  or  Ireland,  recover  such  damages  as  the 
jury  shall  assess,  together  with  double  costs  of  suit. 
By  a  more  recent  Act  it  is  declared  that  the  provisions 
of  the  above-mentioned  statutes  are  intended  to  include 
prints  taken  by  lithography,  or  any  other  mechanical 
process  by  which  prints  or  impressions  of  di'awings  or 
designs  are  capable  of  being  multiplied  indefinitely  (y). 

(jp)   Bogue   v.  Houleton,  5  De  (<)    Thompson  Y,    Symonds,  5 

G.  &  Sm.  267.  T.  liep.  41. 

(q)  Stat.  5  &  6  Vict.  c.  45  ;  (u)  tStat.  0  &  7  Will.  IV.  c.  09, 

ante,  p.  332.  B.  1. 

(r)  Ante,  p.  335.  (x)  Sect.  2. 

(«)    Stannard  v.  Lee,  L.  R.  G  (2/)  Stat.  15  &  IG  Vict.  c.  12, 

Cb.  App.  346.     See  Stannard  Y.  8.  14. 
Harriton,  19  W.  R.  811. 
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By   other   Acts   of  parliament   cupyriftht   has   been  Copyright  m 
•'  i  -11  sculptures, 

granted  to  the  makers  of  new  and  origmal  sculptures,  &c. 

models,  copies  and  casts  for  the  term  of  fourteen  years 
from  their  first  putting  forth  or  publishing  the  same  (z), 
with  a  further  term  of  fourteen  years  to  the  original 
maker,  if  he  shall  be  then  living  (a),  provided  that  in 
every  case  the  proprietor  cause  his  name,  with  the  date, 
to  be  put  on  every  such  sculpture,  model,  copy  or  cast 
before  the  same  shall  be  put  forth  or  published  (&). 
And  it  is  also  provided  that  no  person  who  shall 
purchase  the  right  or  property  of  any  such  sculpture, 
model,  copy  or  cast  of  the  proprietor  expressed  in  a 
deed  in  writing  signed  by  him  with  his  own  hand,  in 
the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  shall  be  subject  to  any  action  for  copying, 
casting  or  vending  the  same  (c).  And  with  regard  to  Paitnings, 
paintings,  drawings  and  photographs,  it  is  now  provided  photographs, 
that  the  exclusive  right  of  copying,  engraving,  repro- 
ducing and  multiplying  them  by  any  means,  and  of  any 
size,  shall  belong  to  the  author  (d),  being  a  British 
subject  or  resident  within  the  dominions  of  the  Crown, 
for  the  term  of  his  life  and  seven  years  after  his 
death  (e).  And  a  register  of  proprietors  of  copyright 
in  paintings,  drawings  and  photographs  is  established 
at  Stationers'  Hall,  subject  to  similar  regulations  to  that 
established  for  the  registry  of  copyright  in  books  (/). 

(z)    Stat.   38  Geo.   III.   c.  71,  627 ;    Melville  v.   Mirror  of  Life 

amended  by  54  Geo.  III.  c.  56.  Co.,  1895,  2  Ch.  531 ;  Boucas  v. 

(a)  Stat.  54  Geo.  III.  c.  56,  s.  6.  Cooke,  1903,  2  K.  B.  227 ;  Stackt- 

(b)  Sect.  1.  mamtv.  Paton,  1906,  1  Ch.  774. 

(c)  Sect.  4.  By  stat.  13  &  14  («)  Stat.  25  &  26  Vict.  c.  68, 
Vict.  c.  104,  sa.  6,  7,  now  repealed  s.  1.  fieo  Tuck  v.  Friester,  19 
by  46  &  47  Vict.  c.  57,  s.  113,  pro-  Q.  B.  D.  :629  ;  Pollard  v.  Photo- 
vision  was  made  for  the  regis-  (jraphic  Co.,  40  Ch.  D.  345  ;  Ken- 
tration  of*  sculptures,  models,  rick  v.  Lawrence,  25  Q.  B.  D.  99  ; 
copies  and  casts  within  the  pro-  Hanfstaengl  V.  Empire  Palace, 
tection  of  the  Sculpture  Copy  right  1894,  2  Ch.  1 ;  Hanfitaewjl  v. 
Acts,  which  registration  eutitled  Baiiws,  1895,  A.  0.  20;  Graves  v. 
the  proprietor  of  the  copyright  to  Gorrie,  1903, _  A.  C.  496  ;^  Hanf- 
certain  penalties  in  case  of  piracy.  staewil  v.  Smith,  1^05, 1  Ch.  ol9. 

(d)  As  to  tbe  question  who  "is  (/)  Sects.  4,  5,  ante,  pp.  335, 
the  "author"  of  a  photograph,  336;  Ex  part(iBeal,lj.Tl. '6Q,.  B. 
BCQ  Notta ge  y.  Jackson,  II  Q.  B.  D.  387;  Graves'  cas^',  L.  E.  4  Q.  B. 

22 — 2 
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International  By  the  International  Copyright  Act,  1844  (^),  the 
copyng  1  .  ]ving  i3  empowered  by  any  order  in  council  to  grant 
the  privilege  of  copyright  for  such  period  as  shall 
be  defined  in  sucli  order  (not  exceeding  the  term 
allowed  in  this  country),  to  the  authors,  inventors 
and  makers  of  books,  prints,  articles  of  sculpture 
and  other  works  of  art,  or  any  particular  class  of 
them,  to  be  defined  in  such  order,  which  shall,  after 
a  future  time  to  be  specified  in  such  order,  be  first 
published  in  any  foreign  country,  to  be  named  in  such 
order.  And  the  King  is  also  empowered  {h)  by  any 
order  in  council  to  direct  that  the  authors  of  dramatic 
pieces  and  musical  compositions,  which  shall,  after  a 
future  time  to  be  specified  in  such  order,  be  first  pub- 
licly represented  or  performed  in  any  foreign  country  to 
be  named  in  such  order,  shall  have  the  sole  liberty  of 
representing  or  performing  in  any  part  of  the  British 
dominions  such  dramatic  pieces  or  musical  compositions 
during  such  period  as  shall  be  defined  in  such  order,  not 
exceeding  the  period  allowed  in  this  country.  But  by 
the  International  Copyright  Act,  1886  (i),  the  Inter- 
national Copyright  Acts  and  an  order  made  thereunder 
shall  not  confer  on  any  person  any  greater  right  or 
longer  term  of  copyright  in  any  w^ork  than  that  enjoyed 
in  the  foreign  country  in  which  such  work  was  first 
produced.  By  the  same  Act,  where  an  order  in  council 
is  made  under  the  International  Copyright  Acts  with 
respect  to  any  foreign  country,  the  author  and  publisher 
of  any  literary  or  artistic  work  first  produced  before  the 
date  at  which  such  order  comes  into  operation  shall  be 
entitled  to  the  same  rights  and  remedies  as  if  the  said 
Acts  and  tliis  Act  and  the  said  order  had  applied  to  the 

715;    Ilihlesheimer   v.   Faulhur,  and  amouded  by  stut.   49  &  50 

1901,  2  Ch.  552.  Vict.  c.  33. 

(g)  Stat.   7   &   8   Vict.   c.    12,  (h)  Stat.  7  &  8  Vict.  c.  12,  s.  5. 

88.  2,  3,  4,  extended  to  paintings,  (0  Stat.  49  &  50   Vict.  c.   33, 

drawiiiga    and    photographa    by  s.  2. 
Btat.  25  &  2(J  Vict.  c.  68,  s.  12, 
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said  foreign  country  at  the  date  of  the  said  production  : 
provided  that  where  any  person  has  before  the  date  of 
the  publication  of  an  order  in  council  lawfully  produced 
any  work  in  the  United  Kingdom,  nothing  in  this 
enactment  shall  diminish  or  prejudice  any  rights  or 
interests  arising  from  or  in  connection  with  such  pro- 
duction which  are  subsisting  and  valuable  at  the  said 
date(^').  The  Act  of  1844  contains  provisions  making 
the  registry  and  delivery  of  copies  of  a  work  at 
Stationers'  Hall  in  London  necessary  to  acquire  copy- 
right therein  under  the  Act,  or  any  order  issued  in 
pursuance  thereof  (/).  But  by  the  Act  of  1886  (w), 
these  provisions  shall  not  apply  to  works  produced  in  a 
foreign  country,  except  so  far  as  provided  by  the  order 
made  respecting  such  country  (%).  And  before  making 
an  order  in  council  under  the  International  Copyright 
Acts  in  respect  of  any  foreign  country,  the  King  in 
council  shall  be  satisfied  that  that  foreign  country  has 
made  such  provisions  (if  any)  as  it  appears  to  the 
King  expedient  to  require  for  the  protection  of 
authors  of  works  first  produced  in  the  United  King- 
dom (o).  Every  such  order  in  council  is  to  be 
published  in  the  London  Gazette  as  soon  as  may  be 
after  the  making  thereof,  and  from  the  time  of  such 
publication  shall  have  the  same  effect  as  if  every  part 

(Jk)  Sect.     6.       See    Moid    v.  Italy,       Japan,       Luxembourg, 

Groeninys,    1891,   2   Q.   B.    443;  Monaco,  Norway,  Spain,  Switzer- 

Lauri    v.    Retiad,    1892,    3    Ch.  land,     and     Tunis,    contain    no 

402 ;    Schauer  v.  Field,  1893,  1  provisions       with       regard       to 

Ch.   35;     Hanfstaengl  v.   Hollo-  registration   at   Stationers'   Hall 

way,  1893,  2  Q.  B.  1 ;  Baschet  v.  of  any  works  produced  in  those 

London,  Ac.  Co.,  WOO,  1  Ch.  73.  countries;    and  the  registration 

(/)  Stat.  7  &  8  Vict.  c.  12,  ss.  G,  of  such  works  has  been  held  to 

7,  8,  9 ;  Cassell  v.  Stiff,  2  K.  &  J.  be  unnecessary ;  Hanfdaengl,  &c., 

279 ;    Fairlie   v.  Boosey,  4  App.  Co.  v.  Hollow'ay,  1893,  2  Q.  B.  1 ; 

Cas.  711.  Hanfstaengl  v.  American  Tobacco 

(m)  Stat.  49  &  50  Vict.  c.  33,  Co.,    1895,    1   Q.   B.   317.     See 

s.  4,  sub-s.  1.  Index    to   Statutory   Kules   and 

(ji)  The   orders   now   in   force  Orders,     3l8t     Dec,     1903,     tit. 

under    the   International   Copy-  Copyright. 

right    Acts,    which     extend     to  (o)  Stat.  49  &  50  Vict.  c.  33, 

Austria-Hungary,  Belgium,  Den-  e.  4,  sub-s.  3. 
mark,  France,  Germany,  Hayti, 
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thereof  were  included  in  the  Act  of  1(S44  Q?).  And  no 
copyriglit  is  allowed  to  any  book,  dramatic  piece, 
musical  composition,  print,  article  of  sculpture  or  other 
work  of  art  first  published  out  of  the  King's 
dominions  otherwise  that  under  this  Act(5').  All 
copies  of  books  wherein  there  shall  be  any  subsisting 
copyriglit  by  virtue  of  the  Act  of  1844,  or  of  any  order 
in  council  made  in  pursuance  thereof,  printed  or  reprinted 
in  any  foreign  country,  except  that  in  which  such  books 
were  first  published,  are  absolutely  prohil)ited  to  be 
imported  into  any  part  of  the  British  dominions,  except 
with  the  consent  of  the  registered  proprietor  of  the 
copyright  thereof,  or  his  agent  authorised  in  writing  (r). 
Ecstriction  on  By  the  Act  of  1886  (s),  where  a  work,  being  a  book  or 

translation.         .  "^  .        .  .     ^  -,         -,  ■  n       •  .       . 

dramatic  piece,  is  first  produced  m  a  loreign  country  to 
M^iich  an  order  in  council  under  the  International 
Copyright  Acts  applies,  the  author  or  publisher,  as  the 
case  may  be,  shall,  unless  otherwise  directed  by  the 
order,  have  the  same  right  of  preventing  the  production 
in  and  importation  into  the  United  Kingdom  of  any 
translation  not  authorised  l)y  him  of  the  said  work,  as 
he  has  of  preventing  the  production  and  importation 
of  the  original  work.  Provided  that  if  after  the 
expiration  of  ten  years,  or  any  other  term  prescribed 
by  the  order,  next  after  the  end  of  the  year  in  which 
the  work,  or  in  the  case  of  a  book  published  in  numbers 
each  number  of  the  book,  was  first  produced,  an 
authorised  translation  in  the  English  language  of  such 
work  or  number  has  not  been  produced,  the  said  right 
to  prevent  the  production  in  and  importation  into  the 
United  Kingdom  of  an  unauthorised  translation  of 
such  work  sliall  cease.  And  the  law  relating  to  copy- 
right sliall  apply  to  a  lawfully  produced  translation  of  a 
work  in  like  manner  as  if  it  were  an  original  work  (t). 

(  p)  Stat.  7  &  8  Vict.  c.  12,  a.  15.  George,  180G,  2  Gh.  8GG. 

(q)  Sect.     19;     BoucicauU    v.  (s)  Stat.  49  &  50  Vict.  c.  33, 8.  5. 

Chatterton,  5  Cli.  D.  267.  (0  By  stat.  15  &  16  Vict.  c.  12, 

(r)  Sect.     10;     see    Pitts    v.  s.   <!,   as  extended   by  49   &  50 
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By  an  Act  of  1847,  in  case  the  proper  legislative  Copyright 
authorities  in  any  British  possession  shall   make  any   possessions 
Act  or  ordinance  to  make  due  provision  for  securing   abroad, 
the  rights  of  British  authors  in  such  possession,  the 
King  is  empowered  to  express  his  royal  approval  of 
such  Act  or  ordinance,  and  thereupon  to  issue  an  order 
in  council  declaring  that,  so  long  as  the  provisions  of 
such  Act  or  ordinance  continue  in   force  within  such 
colony,  the  prohibitions  contained  in  the  above-men- 
tioned Acts,  or  in   any   other  Acts,  with   respect  to 
foreign    reprints    of    books    first    composed,   written, 
printed,   or  published  in   the   United   Kingdom,  and 
entitled  to  copyright  therein  (w),  shall  be  suspended  so 
far  as  regards  such  colony;  and    thereupon  such  Act 
or  ordinance  shall  come  into  operation,  except  so  far 
as   may  be    otherwise    provided    therein,  or  by  such 
order  in  council  (x).     And  by  the  International  Copy-  Application 
right  Act,  1886  (y),  all  the  English  Copyright  Acts(z)  ActiTo"^''* 
shall,  subject  to  the  provisions  of  this  Act,  apply  to  a  colonies. 
literary  or  artistic  work  (a)  first  produced  in  a  British 
possession  in  like  manner  as!  they  apply  to  a  work  first 
produced  in  the  United  Kingdom ;  but  the  enactments 
respecting  the  registry  of  the  copyright  (h)  shall  not 
apply  if  the  law  of  such  possession  provides   for  the 
registration   of    such    copyright.     Where    before    the 
passing   of  thi^  Act   an   Act   or   ordinance   has  been 

Vict.  c.  33,  s.  5,  sub-s.  4,  nothing  15  &  16  Vict,  c.  12,  s.  6,  is  not  to 

contained  in  the  Act  of  1886  shall  apply  to  any  dramatic  piece  to 

be  so  construed  as  to  prevent  fair  which  protection  is  extended  by 

imitations  or  adaptations  to  the  the  order. 

English   stage   of  any  dramatic  (u)  Ante,  p.  337. 

picceor  musical  composition  pub-  (x)  Stat.  10  &  11  Vict.  c.  O."). 

lished    in   any   foreign   country.  As  to  the  British  colonies  which 

But  by  stat.  38  Vict.  c.  12,  the  have  obtained  orders  in  council 

King    is    enabled,   by   order    in  under    this   Act,   see   Index    to 

council,  to  repeal  stat.  15  &  16  Statutory  Rules  and  Order,  31st 

Vict.  c.  12,  s.  6,  with  respect  to  Dec,  1903,  tit.  Copyright. 

any  dramatic   pieces  of    which  (y)  Stat.  49  &  50  Vict.  c.  33, 

translations    are    protected    by  s.  8,  sub-s.  1. 

order    under  the   Act  of   1886.  (z)  Ante,  pp.  332—339. 

And  by  the  orders  in  council  now  (a)  See  sect.  11. 

in  force  (ante,  p.  341,  n.  (n)),  stat.  (6)  Ante,  pp.  335,  336. 
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passed  in  any  British  possession  respecting  copyright  in 
any  literary  or  artistic  works,  the  King  in  council 
may  make  an  order  modifying  the  English  Copyright 
Acts  and  the  Act  of  1886,  so  far  as  they  apply  to  such 
British  possession,  and  to  literary  and  artistic  works 
first  produced  therein,  in  such  manner  as  may  he 
expedient  (c).  The  International  Copyright  Acts  and 
the  Act  of  188G  apply  to  every  British  possession,  as  if 
it  were  part  of  the  United  Kingdom,  unless  it  he 
excluded  by  order  in  council  from  the  operation  of  the 
same  Acts  (d). 

Copyright  in        Under  the  Patents,  Designs  and  Trade  Marks  Acts, 

designs.  '  o 

1883  (e),  application  may  be  made  to  the  Comptroller- 
General  of  Patents,  Designs  and  Trade  Marks  at  the 
Patent  Office  (/)  for  the  registration  of  any  new  or 
original  (g)  design  (h)  not  previously  published  in  the 
United  Kingdom  (t).  The  question,  whether  registra- 
tion is  to  be  permitted,  is  to  be  decided  by  the  Comp- 
troller, subject  to  an  appeal  to  the  Board  of  Trade  (k). 
A  certificate  of  registration  is  to  be  granted  to  the 
proprietor  of  a  design  when  registered  (I).  And  when 
a  design  is  registered,  the  registered  proprietor  of  the 

(c)  Stat.  40  &  50  Yict.  c.  33,  whether  the  design  is  applicable 
8.  8,  8ub-8.  3.  for  the  pattern,  or  for  the  shape 

(d)  Sect.  9.  or  configuratiun,  or  for  the  orna- 
-  (e)  Stat.  46  &  47  Vict.  c.  57,  meut  thereof;  or  for  any  two 
ss.  47—49,  61,  amended  by  49  &  or  more  such  purposes,  and  by 
50  Yict.  c.  37,  and  51  &  52  Yict.  whatever  means  it  is  applicable, 
c.  50:  see  Designs  Rules,  1890,  whether  by  printing,  painting, 
1893,  and  1898.  Several  previous  embroidering,  weaving,  sewing, 
enactments  relating  to  the  same  modelling,  casting,  embossing, 
subject  were  repealed  by  the  Act  engraving,  staining,  or  any  other 
of  1883.  means    whatever,    manual,    me- 

(/)  See  ante,  p.  321.  chanical  or  chemical,  separate  or 

(g)  See  Saunders  v.  Wiel,  1893,  combined,  not  being  a  design  for 

1  Q.  B.  470.  sculpture,  or  other  tiling  within 

(ft)  By  stat.  46  &  47  Vict.  c.  57.  the  protection  of  stat.  54  Geo.  III. 

B.  60,  in  and  for  the  purposes  of  c.  56  (ante,  p.  339). 

this   Act,  "design"   means  any  (i)  See  Blank  v.  Footman,  39 

design  applicable  to  any  article  of  Ch.  D.  678. 

manufacture,  or  to  any  substance  (k)  See    stat.   46   &   47   Yict. 

artificial    or    natural,   or    partly  c  57,  s.  47. 

artificial     and     ])artly     natural,  (I)  Sect.  49. 
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design  shall,  subject  to  the  provisions  of  the  Act  (m), 

have  "  copyright "  in  the  design  during  five  years  from 

the   date   of  registration  (n) ;   copyright    in    this   Act 

meaning  the  exclusive  right  to  apply  a  design  to  any 

article  of  manufacture  or  to  any  substance  in  the  class 

or  classes  in  which  the  design  is  registered  (o).      For 

the  purposes  of  the  registration  of  designs,  goods  are 

classified  as  appears  in  the  Designs  Kules,  1890(2?). 

The  same  design  may  be  registered  in  more  than  one 

class  of  goods  (q).     And  a  Eegister  of  Designs,  open  to  Register  uf 

public  inspection,  is  required  to  be  kept  at  the  Patent        " 

Office;  and  exactly  similar  provisions  are  made,  with 

respect  to  entries  of  the   proprietorship   of  registered 

designs  and  the  powers  of  the  registered  proprietor  of 

copyright  in  a  design,  to  those  enacted  in  the  case  of  the 

register  of  patents  (r).    The  Act  contains  provisions  under  International 

1-1  T    1    ^  •        n  ^°*I  colonial 

which  a  person  who  has  applied  lor  protection  for  any  protection  of 
design  in  a  foreign  state  or  British  possession,  may  be  '^*^^^8'^^- 
entitled  to  registration  of  his  design  in  priority  to  other 
applicants.     The  requirements  of  the  Act  in  this  respect 
are  the  same  as  in  the  case  of  similar  applications  for  a 
patent  (s). 

Particular  marks  or  devices  are  often  used  by  manu-  Trade  marks, 
facturers  to  designate  goods  made  by  them.  These  are 
called  trade  marks.  In  certain  circumstances,  a 
right  may  be  acquired  to  the  exclusive  use  of  a  trade 
mark.  Since  the  year  1875  the  acquisition  and  enjoy- 
ment of  such  a  right  have  been  regulated  by  statute. 
Before  the  Trade  Marks  Eegistration  Act,  1875  (^), 
took  effect,  if  a  trade  mark  came  by  use  to  be  recognised 
in  trade  as   the   mark  of  the   goods  of  a  particular 

(m)  See   sects.  50   (sub-s.   2),           (r)  Sects.  55,  87,  88  ;  see  ante, 

51,  54.  p.  328. 

(n)  Stat.  46  &  47  Vict.  c.  57,          (s)  Sects.  103,  104  ;  see  Index 

s.  50,  sub-s.  1.  to  Statutory  Rules  and  Orders, 

(o)  Sect.  60.  31  St  Dec.,  1903,  tit.  Design. 

(p)  Rule  5.  (0  Stat.  38  &  39  Vict.  c.  91 ; 

(g)  Sect.  47,  sub-s.  4.  see  stat.  39  &  40  Vict.  c.  33. 
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manufacturer,  ho  acquired  an  exclusive  right  to  use  the 
trade  mark  in  connection  with  goods  of  the  same  kind  for 
the  purpose  of  indicating  their  manufacture  or  place  of 
manufacture  (w).  Since  that  Act  took  effect,  registra- 
tion of  a  trade  mark  has  been  essential  to  the  acquisition 
and  enjoyment  of  an  exclusive  right  to  use  it(3j);  but 
the  nature  of  the  right  remains  the  same  as  before  (y). 
The  foundation  of  the  right  is  the  rule,  that  no  man 
is  entitled  to  represent  his  goods  as  being  the  goods  of 
another  man.  Accordingly,  a  trader,  who  has  acquired 
a  right  to  the  exclusive  use  of  a  trade  mark,  may  obtain 
an  injunction  to  restrain  any  other  person  from  passing 
off  his  own  goods  as  those  made  by  the  complainant,  by 
the  use  of  the  complainant's  trade  mark,  or  from  using 
such  an  imitation  of  the  complainant's  trade  mark 
as  is  likely  to  induce  people  to  believe  that  the  goods 
marked  therewith  were  made  by  the  complainant  (2). 
And  in  order  to  obtain  such  an  injunction,  it  is  not 
necessary  for  the  complainant  to  prove  that  the  use 
made  of  his  trade  mark  was  fraudulent,  or  that  any- 
body has  been  actually  deceived  thereby  (a).  But 
those  who  themselves  deceive  the  public  cannot  pre- 
vent others  from  using  their  marks  (/j).  A  trade 
mark  may  belong  to  particular  works  as   well  as  to 

(?t)  Leather  Cloth  Co.  v.  Ameri-  Co.  v.   Wilson,  3  App.  Cas.  376  ; 

can  Leather  Cloth  Co.,  Wa.o^  Ij.  Johnston  v.   Orr  Ewing,  7  App. 

Cas.  523  ;  Ovr  E mingy.  Johnston,  Cas.  21U  ;  Sinqer  Mannfiicturing 

13Ch.  L).  434;  7  App.  Cas.  219 ;  Co.   v.    Loog,'>i   App.    Cas.    15; 

Singer  Manufacturing  Co.  x.Loog,  Upmann  v.  Forester,  24  Ch.  I). 

18  Ch.  D.  395;  8  App.  Cas.  15;  231;   Wittman  v.  Oppenheim,  27 

Somerville  v.  Schembri,  12  App.  Ch.  D.  2()0,  268;  Bourne  v.  Swan 

Cas.  453.  and  Edgar,  Limited,  1903,  1  Ch. 

(z)  See  pp.  349,  350.  below.  211,  223. 

ly)  See  Edicards  v.  Donnis,  30  {h)  I'idding   v.    How,   8    Sim. 

Ch.   D.  454;    Jay  v.  Jjadler,  40  477;    Perry  v.    Truefitt,  6  Beav. 

Ch.  D.  649.  66 ;  Leather  Cloth  Co.  v.  Ameri- 

(z)  See  the  oases  cited  in  note  can  Leather  Cloth  Co.,  11  H.  of  Iv. 

(?0  above.     As  to  what  fraudulent  Cas.  523,  542 — 545;    Cheavin  v. 

use    of    trade   marks  is   now   a  Wallcer,  C.  A.  5  Cli.  D.  850 ;  Be 

criminal  offence,  see  stat.  50  &  51  Wood's   Trade  Marh,  32  Ch.  D. 

Vict.  c.  28.  247  ;  Be  Fnentes'   Trade  Maries, 

(a)  Millington  v.  Fox,  3  My.  &  1891,  2  Ch.  166. 
Cr.   338 ;    Singer   Manufacturing 
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particular  persons  (r-).  If  a  trade  mark  come  to  be 
generally  known  as  designating  goods  of  some  par- 
ticular manufacture,  which  have  acquired  a  high  reputa- 
tion in  the  market,  the  exclusive  right  to  use  it  may 
be  a  very  important  privilege.  It  has  been  held  that, 
under  an  agreement  to  purchase  at  a  valuation  all  the 
stock  belonging  to  a  partnership,  a  right  acquired  by 
the  firm  to  the  exclusive  use  of  a  trade  mark  ought  to 
be  the  subject  of  valuation,  as  forming  part  of  the  assets 
of  the  partnership  (d).  Such  a  right  was  moreover  held 
to  be  assignable  or  transmissible  together  with  the 
business  in  connection  with  which  it  had  been  acquired 
or  exercised  (e).  Hence  it  has  been  said  that,  in  a 
certain  sense,  there  may  be  property  in  a  trade  mark  (/). 
It  must  however  be  borne  in  mind  that  a  trade  mark 
cannot  be  said  to  be  the  subject  of  property  in  the  same 
way  that  a  bale  of  goods  is  said  to  be  the  subject  of  the 
right  of  property  or  ownership.  The  right  given  by 
law  in  respect  of  a  trade  mark  is  the  exclusive  right  to 
use  it  in  connection  with  some  particular  kind  of  goods 
for  the  purpose  of  indicating  their  manufacturer  or  place 
of  manufacture  (g). 

In  the  year  1875,  an  Act  was  passed  to  establish  a  Ecgistraiion 
register  of  trade  marks  (/t).     This  Act,  however,  with  '^ft^'^^'o 

°  ^   -^  '  marks. 

(c)  Motley     v.    Downman,    3       App.  Cas.  15, 33. 

My.  &  Cr.  1.  (;/)  See       Lord       Cran worth, 

(d)  Hall  V.  Barrows,  i  De  G.,  Leather  Cloth  Co.  v.  Americaji 
J.  &  S.  150  ;  10  Jur.  N.  S.  55.  Leather   Cloth  Co.,  11   H.  of  L. 

(e)  See  MilUngtmi  v.  Fox,  3  CJas.  523, 533  ;  and  see  The  Collins 
My.  &  Cr.  338 ;  Edelden  v.  Vich,  Co.  v.  Broion,  3  K.  &  J.  423.  The 
11  Hare  78;  Hall  v.  Barroicf:,  i  exclusive  right  to  the  use  of  a 
De  G.,  J.  &  S.  150  ;  Leather  Cloth  trade  mark  lias  been  often  com- 
Co.  V.  American  Leather  Cloth  pared  to,  and  sometimes  confused 
Co.,  11  H.  of  L.  Cas.  523;  &'w[/er  with,  copyright;  see  Dicks  v. 
Manufacturing  Co.  v.  Wilson,  3  Yates,  18  Ch.  D.  7(3.  The  point 
App.  Cas.  376  ;  Singer  Manu/ac-  of  resembhxnce  between  them 
turing  Co.  v.  Loog,  18  Ch.  D.  appears  to  be  that  each  is  anaong 
3!)5  ;  8  App.  Cas.  15 ;  Pinto  v.  the  rights  wliich  avail  against 
Badman,  7  Times  L.  K.  317.  all  the  world,  and  which  liave 

(/)  See  Westbury,  C,  Hall  v.  no  particular  object  over  which 

Barrows,  4  De  G.,  J.  &  S.  150,  they  may  be  exercised. 

158;    Blackburn,   L.   A.,  Singer  (^)  The  Trade  Marks  Registra- 

Manufacturing    Co.    v.    Loog,   8  tion  Act,  1875,  stat.  38  &  39  Vict. 
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Application 
for  retiistra- 
tion  of  trade 
mark. 


the  statutes  amending  it,  -was  repealed  by  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883  (i) ;  and  the  pro- 
visions of  the  Act  of  1883,  with  respect  to  trade  marks, 
have  been  in  their  turn  repealed  by  the  Trade  Marks 
Act,  1905  (Z).  Under  the  last-mentioned  Act  (/),  a 
register  of  trade  marks,  open  to  public  inspection,  is 
required  to  be  kept  at  the  Patent  Office  under  the 
control  of  the  Comptroller-General  of  Patents,  Designs 
and  Trade  j\Iarks  ;  all  registered  trade  marks,  with  the 
names  and  addresses  of  their  proprietors,  notifications 
of  assignments  and  transmissions,  and  other  matters 
are  required  to  be  entered  therein  ;  and  the  previously 
existing  registers  of  trade  marks  are  to  be  incorporated 
therewith.  Application  for  the  registration  (m)  of  a 
trade   mark  (71)   must    be   made   to   the  Comptroller- 


c.  91,  passed  13th  Aug..  1875,  and 
amended  by  39  &  40  Vict.  c.  33, 
and  40  &  41  Vict.  c.  .37. 

(0  Stat.  4G  &  47  Vict.  c.  57, 
8.  113. 

(70  Stat.  5  Edw.  VII.  c.  15, 
ss.  73,  74. 

(0  Sects.  4—7. 

(m)  Stat.  5  Edw.  YII.  c.  15, 
ss.  4, 12  ;  see  Trade  Marks  llulcs, 
1906;  W.  N.  31st  IMarch,  19015. 
By  sects.  G3  and  04,  special  pro- 
visions are  made  for  the  registra- 
tion by  the  Cutlers'  Company  at 
Sheffield  of  trade  marks  used  in 
respect  of  metal  goods,  and  for  the 
registration  at  the  Manchester 
Branch  of  the  Trade  Marks 
Eegistry  of  trade  marks  for  cotton 
goods. 

(/i)  See  sect.  3.  By  sect.  9,  a 
registrable  trade  mark  must 
contain  or  consist  of  at  least  one 
of  the  following  essential  par- 
ticulars : — 

(1)  The  name  of  a  company, 
individual,  or  firm  repre- 
sented in  a  special  or  par- 
ticular manner ; 

(2)  The  signature  of  the  appli- 
cant for  registration  or  some 
predecessor  in  his  business ; 

(3)  An  invented  word  or  in- 
vented words  (see  EaAman, 


&-C.  Co.  V.  Comptroller  of 
Fatents,  1898.  A.  C.  571  ;  7.V 
TAnotype  Go's  Trade  Mark, 
1900,  2  Ch.  238); 

(4)  A  word  or  words  having 
no  direct  reference  to  the 
character  or  quality  of  tlic 
goods,  and  not  being,  accord- 
ing to  its  ordinary  signilica- 
tion,  a  geographical  name  or 
a  surname ; 

(5)  Any  other  distinctive  mark  : 
but  a  name,  signature,  or 
word  or  words,  other  than 
such  as  fall  within  the 
descriptions  in  the  above 
paragraphs  (1,  2,  3,  and  4) 
shall  not,  except  by  order 
of  the  Board  of  Trade  or  the 
Court,  be  deemed  a  dis- 
tinctive mark. 

Provided  always  that  any 
special  or  distinctive  word  or 
wonls,  letter,  numeral,  or  com- 
bination of  letters  or  numerals 
used  as  a  trade  mark  by  the 
applicant  or  his  predecessors  in 
business  before  the  13th  of 
Aug.  1875,  which  has  con- 
tinued to  be  used  (either  in  its 
original  form  or  with  additions 
or  alterations  not  substantially 
affecting  the  identity  of  the  same) 
down  to  the  date  of  the  applica- 
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General  in  the  prescribed  form.     The  Comptroller  is 
empowered  to  decide  whether  such  application    shall 
be  accepted,  subject  to  an  appeal  to  the  Board  of  Trade 
or  the  Court  (o).     A   trade  mark  must  be  registered  in 
respect   of    particular   goods   or   classes   of    goods  (p). 
Kegistration  is  for  the  period  of  fourteen  years,  but 
may  be  renewed  from  time  to  time  as  provided  in  the 
Act  (q).     Subject  to  the  provisions  of  the  Act  (r),  and  Eflfect  of 
to   auy  limitations  and   conditions  entered   upon  the  ^^^^^  '^' 
register,  the  registration  of  a  person  as  proprietor  of  a 
trade  mark  shall,  if  valid,  give  to  him  the  exclusive 
right  to  the  use  of  such  trade  mark  upon  or  in  con- 
nection with   the   goods   in    respect    of    which    it    is 
registered  (s).     But   nothing   in   the  Act  shall  entitle  Anterior  use 
the  proprietor  of  a  registered  trade  mark  to  interfere   mark, 
with  or  restrain  the  user  by  any  person  of  a  similar 
trade   mark   upon  or  in  connection  with  goods,  as  to 
which  such  trade  mark  has  been  continuously  used  by 
such  person  or  his  predecessors  in  business  from  a  date 
anterior  to  the  user  of  the   registered  trade  mark  (t). 
And  no  registration  under  this  Act  shall  interfere  with 
auy  honafide  use  by  a  person  of  his  own  name  or  place  of 
business,  or  that  of  any  of  his  predecessors  in  business, 
or  the  use  by  any  person  of  any  hond  fide  description  of 
the  character  or  quality  of  his  goods  (m).     No  person 


tion  for  registration,  shall  be 
registrable  as  a  trade  mark  under 
this  Act. 

Fur  the  purposes  of  this 
section  "  distinctive  "  shall  mean 
adapted  to  distinguish  the  goods 
of  the  proprietor  of  the  trade 
mark  from  thuse  of  other  persons. 
In  determining  whether  a  trade 
mark  is  so  adapted,  the  tribunal 
may,  in  the  case  of  a  trade  mark 
in  actual  use,  take  into  con- 
sideration the  extent  to  which 
user  has  rendered  such  trade 
mark,  in  fact  distinctive  for  the 
goods  with  respect  to  which  it  is 
registered  or  proposed  to  be 
registered.  By  sect.  10,  a  trade 
mark  may  be   limited  in  whole 


or  in  part  to  one  or  more  specified 
colours. 

(o)  Sect  12  (2.  3). 

{p)  Sect.  8.  See  sects.  24 — 27 
as  to  the  registration  of  associated 
trade  marks  and  a  series  of  trade 
marks  ;  and  sect.  62,  as  to  special 
trade  marks. 

iq)  Sect.  28  ;  see  sects.  29—31. 

(r)  See  sect.  39,  limiting  tho 
rights,  as  against  each  other,  of 
two  or  more  persons  registered 
as  proj)rietors  of  the  same  trade 
mark  in  respect  of  the  same  goods ; 
and  see  sects.  19 — 21. 

(s)  Sect.  39. 

(0  Sect.  41. 

{u)  Sect.  44. 
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shall  be  entitled  to  institute  any  proceeding  to  prevent 
or  to  recover  damages  for  the  infringement  of  an 
unregistered  trade  mark,  unless  such  trade  mark  was  in 
use  before  the  loth  of  August,  1875  {y),  and  has  been 
refused  registration  under  this  Act.  But  nothing  in 
this  Act  contained  shall  be  deemed  to  affect  rights  of 
action  against  any  person  for  passing  off  goods  as 
those  of  another  person  or  the  remedies  in  respect 
thereof  {z). 


Non-user  of 
trade  mark. 


A  registered  trade  mark  may,  on  the  application  to 
the  Court  of  any  person  aggrieved,  be  taken  off  the 
register  in  respect  of  any  of  the  goods  for  which  it  is 
registered,  on  the  ground  that  it  was  registered  by  the 
proprietor  or  a  predecessor  in  title  without  any  hona 
fide  intention  to  use  the  same  in  connection  with  such 
goods,  and  there  has  in  fact  been  no  hand  fide  user  of 
the  same  in  connection  therewith,  or  on  the  ground  that 
there  has  been  no  lond  fide  user  of  such  trade  mark  in 
connection  with  such  goods  during  the  five  years 
immediately  preceding  the  application,  unless  in  either 
case  such  non-user  is  shown  to  be  due  to  special 
circumstances  in  the  trade,  and  not  to  any  intention 
not  to  use  or  to  abandon  such  trade  mark  in  respect  of 
such  goods  {a). 


Assignment 
of  trade 
marks. 


By  the  Trade  Marks  Act,  1905  (6),  a  trade  mark  when 
registered  shall  be  assigned  and  transmitted  only  in 
connection  with  the  goodwill  of  the  business  concerned 
in  the  goods  for  which  it  has  been  registered  and  shall 
be    determinable   with    that  goodwill  (c) :     but    tliis 


(y)  The  date  of  the  jiassiug  of 
the  Act  of  1875  ;  see  ante,  p.  3i7, 
n.  (li). 

(z)  Stat,  o  Edw.  YII.  c.  lo,  s. 
45;  see  ante,  p.  o-lG. 

(a)  Stat.  5  Edw.  VII.  c.  15, 
B.  37. 


(h)  Sect.  22,  replacing  stats. 
40  &  47  Vict.  c.  57,  s.  70,  and  .38 
&  39  Vict.  c.  91,  s.  2 ;  see 
antr,  p.  347. 

(c)  By  Stat.  5  Edw.  VII.  c.  15, 
8.  23,  where  from  any  cause  a 
person  ceases  to  carry  on  business. 
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enactment  shall  not  affect  the  right  of  the  proprietor  of 
a  registered  trade  mark  to  assign  the  right  to  use  the 
same  in  any  British  possession  or  protectorate  or  foreign 
country  in  connection  with  any  goods  for  which  it  is 
registered,  together  with  the  goodwill  of  the  business 
therein  in  such  goods.  Subject  to  the  provisions  of  the 
Act,  the  person  for  the  time  being  entered  in  the 
register  as  proprietor  of  a  trade  mark  shall,  subject  to 
any  rights  appearing  from  such  register  to  be  vested  in 
any  other  person,  have  power  to  assign  the  same,  and 
to  give  effectual  receipts  for  any  consideration  for  such 
assignment :  but  any  equities  in  respect  of  a  trade 
mark  may  be  enforced  in  like  manner  as  in  respect  of 
any  other  personal  property  (d).  Where  a  person 
becomes  entitled  to  a  registered  trade  mark  by  assign- 
ment, transmission,  or  other  operation  of  law,  he  is  to 
be  entered  on  the  register  as  proprietor  of  the  trade 
mark(e).    The  Patents  Act  of  1883  contains  provisions  international 

^  '     .  .  -^  .         and  colonial 

under  which  a  person,  who  has  applied  for  protection  protection  of 
for  any  trade   mark  in  any  foreign  State  or  British  ^''"'^^^  marks, 
possession,  may  be  entitled  to  registration  of  his  trade 
mark  in  priority  to  other   applicants.      The   require- 
ments of  the  Act  in  this  respect  are  the  same  as  in  the 
case  of  similar  applications  for  a  patent  (/). 

We  have  seen  (g)  that  the  name  of  an  individual  or  Trade  names. 
firm  may  be  used  and  registered  as  a  trade  mark.  The 
goods  of  a  particular  trader  may,  however,  come  to  be 
known  in  the  market  by  or  in  connection  with  his 
name,  or  the  name  of  his  works,  or  of  the  place  where 
his  works  are  situated,  although  the  name  in  question 

and  his  goodwill  does  not  pass  to  (e)  Sect.  33. 

any  one  successor,  but  is  divided,  (/)  Stat.  4G  &  47  Vict.  c.  57, 

Lis  registered   trade  marks  may  ss.  103,  104  ;  see  stat.  5  Edw.  VII. 

be  apportioned  among  the  persons  c.  15,  s.  65,  atdt',  p.  329  ;  Inde.K 

in  fact  continuing  the  business.  to  Statutory   Kules  and  Orders, 

id)  Stat.  5  Edw.  VII.  c.  15,  s.  Slst  Dec,  i;»03,  tit.  Trade  Mark  ; 

38.    By  sect.  5,  notice  of  any  trust  Re  Carter  Medicine  Go's  Trade 

shall    not    be    entered    in    the  Mark,  1892, 3  Ch.  472. 

register.  {g)  Ante,  p.  348,  n,  (n»). 
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has  not  been  used  as  a  trade  mark  properly  so  called  Qi). 
For  example,  bitters  made  by  a  particular  manufacturer 
at  Angostura  may  come  to  be  known  as  "  Angostura 
Bitters  "  {i)  ;  food  for  cattle  made  by  one  Tliorley  may 
come  to  be  known  as  "  Thorley's  Food  for  Cattle  "  (/.)  ; 
and  sewing  machines  made  by  one  Singer  may  come  to 
be  known  as  "  Singer  Machines  "  (/).  When  a  name 
used  in  this  way  has  become  known  in  the  market  as 
denoting  the  goods  of  a  particular  manufacturer,  he 
acquires  a  right  to  prevent  any  other  person  from  using 
the  same  name  in  connection  with  the  same  kind  of 
goods  for  trade  purposes,  in  such  a  way  as  is  likely  to 
induce  people  to  believe  that  the  goods  offered  for  sale 
by  the  latter  trader  are  goods  manufactured  by  the 
former  (m).  A  name  so  used  and  known  is  called  a 
trade  name.  The  right  so  given  by  law  to  the  exclusive 
use  of  a  trade  name  is  assignable  or  transmissible 
together  with  the  business  in  connection  with  which 
it  has  been  acquired  or  exercised  (?i).  Sometimes  the 
goods  of  a  particular  manufacturer  come  to  be  known 
in  the  market  by  or  in  connection  with  a  name,  which 
he  uses  as  his  trade  mark.  In  such  a  case,  his  right  to 
the  exclusive  use  of  the  name,  as  a  trade  name,  appears 
to  be  distinct  from  his  right  to  the  exclusive  use  of  the 
same  name  as  a  trade  mark  (o).  The  right  given  by 
law  to  the  exclusive  use  of  a  trade  name  is  founded 

(70  See    Blackburn,     ]>.     A.,  IS'JtJ,  A.   C.   190.      As   to   what 

Singer  Manufacturimj  Co.  y.  Loog,  fraudulent   use   of  a  false  trade 

8  App.  Gas.  15,  i52.  descrijition    is    now   a    criminal 

(i)  See  Siegert  v.  Findlater,  7  offence,  see  stat.  50  &  51  Vict. 

Ch.  D.  801,  802,  809.  c.  28. 

(k)  See    Massam  v.     Thorley's  (u)  See  tlie  same  cases ;  Thorni- 

Cattle  Food  Co.,  14  Ch.  D.  748,  he  v.  Hill,  1894,  1  Ch.  5G9. 

755,  700,  701.  (o)  See  Wotherspoon  v.  Currie, 

(I)  See   Simier   Munufacluring  I..  R.   5  H.  L.  508,  52.'};  Singer 

Co.  V.  Loog,  8  App.  Cas.  15,  ;:i2.  Manufacturing  Co.   v.    Wilson,  3 

33,  38.  App.  Cas.  376J  401 ;  Singer  Manu- 

(m)  See  the  cases  cited  in  the  facturing  Co.  v.  Loog,  18  Ch.  D. 

three  preceding  notes,  and  Good-  395 ;  8  App.  Cas.  15  ;  Powell  v. 

fellow   V.   Prime.   35    Ch.   D.  9;  Birmhtgham,  &c.,  Co.,\%'6ii,2Q\\: 

Montgomery   v.    Tfiompson,   1891,  54;  a;<^,  p.  350. 
A.  C.  217;  Reddawayy,  Banham, 
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upoQ  and  limited  by  the  rule,  that  no  man  is  entitled 
to  represent  his  goods  as  being  the  goods  of  another 
man  (  j;).  And  a  manufacturer,  Mdio  has  acquired  such 
a  right,  cannot  prevent  other  traders  from  using  his 
trade  name  in  such  a  way  as  is  not  likely  to  induce 
people  to  believe  that  the  goods  offered  for  sale  by  such 
other  traders  are  goods  manufactured  by  him  ($). 

Connected  with  the  subject  of  trade  marks  is  that  of  Goodwill, 
goodwill.  The  goodwill  of  a  ti'ade  or  business  is  often 
of  great  value.  It  comprises  every  advantage  which 
has  been  acquired  by  carrying  on  the  business,  whether 
connected  with  the  premises  in  which  the  business  has 
been  carried  on,  or  with  the  name  of  the  iirm  by  whom 
it  has  been  conducted  (;•).  On  the  dissolution  of  a 
partnership  and  division  of  the  assets,  each  partner 
has  a  right,  in  the  absence  of  any  stipulation  to  the 
contrary,  to  use  the  name  of  the  old  firm  (s) ;  but 
if  there  be  a  stipulation  that,  in  case  of  the  retire- 
ment or  decease  of  one  partner,  the  other  shall  take  the 
stock  or  capital  at  a  valuation,  the  goodwill  must  be 
included  in  such  valuation  {t).  The  sale  of  the  good- 
will of  a  business  will  not  prevent  the  vendor  from 
setting  up  a  similar  business  on  his  own  account,  even 
in  immediate  proximity  to  the  premises  on  which  the 

{f)  Cf.  ante,  p.  346.  537 ;  Pinet  v.  Pinet,  Ld.,  1898,  1 

Iq)  See  Burgess  v.  Burgess,  3  Cli.  179 ;  Cellular  Clothing  Co,  v. 

De  G.,  M.  &  G.  896,  90i,  905;  3Iaxton.  1899,  A.  C.  327. 

Wotherspoon  v.    Currie,  L.  R.  5  (r)  Churton  v.  Douglas.  John- 

H.  L.  508,  523;  Sieqeit  v.  Find-  son  174.    See  alsoiery  v.  M'aU:er, 

later,   7   Ch.   D.   801,    813,   814;  10  Ch.  D.  436,  445,  448;  Thymie 

Levy  V.   Walker,  10  Ch.  D.  436  ;  v.  Shove,  45  Ch.  D.  577  ;  Be  David 

Massam  v.  Thorley's  Cattle  Food  and  Matthews,  1899,1     Ch.   378; 

Co.,    14  Ch.    D.   748,   752,    753,  Townsend  v.  Jarman,  1900,  2  Ch. 

763  ;   Thorleys  Cattle  Food  Co.  v.  698. 

Massam,   14  Ch.  D.  763  ;  Singer  («)  Banks  v.  Gibson,  34  Beav. 

Manufacturing   Co.   v.   Looq,   18  566;    Gray  v.  Smith,  43  Ch.  D. 

Ch.  D.   395,  412,  413,  417,' 418,  208;  Burchell  v.    Wilde,  1900,  1 

424,  425 ;  8  App.  Cas.  15,  26,  27,  Ch.  551. 

29—39 ;  Turton  v.  Turton,  42  Ch.  (<)  Hall  v.  Barrows,  4  De  G.,  J. 

D.     678;    Be      Louis     Tussaud,  k^>.  150;  Re  David  and  Matthews, 

Limited,  45  Ch.  D.  577  :  Saunders  1899,  1  Ch.  378  ;  Hill  v.  Fearis, 

V.  Sun  Life,  &r..  Co.,  1894,  1  Ch.  1905,  1  Ch.  466. 

w.p.p.  23 
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old  business  has  been  carried  on  (u) :  but,  in  such  a  case, 
the  vendor  is  not  entitled  to  represent  that  the  new 
business,  which  he  has  set  up,  is  the  same  as,  or  is 
carried  on  in  continuation  of  the  business,  of  which  he 
has  sold  the  goodwill  (a;).  And  it  is  now  held,  after 
considerable  conflict  of  opinion,  that  the  vendor  of  a 
business  with  the  goodwill  thereof,  who  has  subsequently 
set  up  the  same  business  for  himself,  will  be  restrained 
from  soliciting  the  customers  of  the  old  business  to 
cease  dealing  with  the  purchaser,  and  to  give  their 
custom  to  himself  (7/).  Upon  the  sale  of  a  business 
with  the  goodwill,  the  purchaser  should  always  insist 
on  a  covenant  being  entered  into  by  the  vendor  not  to 
carry  on  the  business  within  so  many  miles  of  the  old 
premises ;  which  covenant,  as  we  have  seen  (z),  is 
valid. 

Alienation  There  does  not  appear  to  be  any  direct  process  of 

for  debt.  execution  available  against  patents,  copyrights,  or  the 

other  rights  of  which  we  have  treated  in  this  chapter  (a). 
But  the  benefit  of  a  bankrupt's  letters-patent  for  an 
invention  (h),  or  copyright  passes  to  the  trustee  in  his 
bankruptcy  along  with  his  other  property.  Such  rights 
would  appear  to  be  things  in  action,  so  as  to  be  excluded 
from  the  operation  of  the  reputed  ownership  clauses  of 

(u)  Cruttwell  v.  Lye,   17  Ves.  19  Ch.  D.  355.    As  to  tlie  case  of 

335;  11  E.  E.  08;  Hall  v.  Bar-  the  expulsion  of  a  partner  from  a 

row,   Churton    v.    DougIa'<,    ubi  business,  see  Dawson  v.  Beenon, 

supra  ;    Labouchere    v.    Daw.-<on,  22  Cb.  D.  505. 

L.  E.  13  Eq.  322,  321 ;  Re  David  {z)  Ante,  p.  178. 

and  Mattlieic.<,  IS'Jl),  1  Cb.  378.  («)  It   seems,    however,     that 

(x)  Churton  v.   Douglas,    Job.  sucli  property  might  be  seized  and 

174.  sold  under  process  of  sequestra- 

(j/)  Trego  v.  Hunt,  189G,  A.  C  tion,  which  may  be  resorted  to  on 

7,  overruling  the  law  laid  down  non-payment  of  an  instalment  of 

in  Pearson  v.  Pear><on,  27  t'h.  1).  a  judgment  debt  ordered   to   be 

115,  and    approving    Labouchere  paid  by  instalments ;    Willoclc  v, 

V.    Dawson,   L.  K.    13   Eq.    322  ;  Terrell,  3  Ex.  D.  323  ;  1  Seton  on 

GiUiniiham  v.    Beddoic,   1900,   2  Judgments,  455,  (Jth  ed. 

Ch.  242;  Curl  v,  Webster,  1904,  1  (6)  He^se  v.  Stevenson,  3  13.  & 

I'h.  G85.     As  to  the  sale  of  the  P.  505;  Blozam  v.  Ehee,  G  B.  & 

business  of  a  bankrupt  by   his  t'.  1G9  ;  30  E.  E.  275. 
trustee,  see   Walher  v.  Mottram, 
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the  bankruptcy  law  (c).  A  trustee  is  expressly  authorised 
to  sell  the  goodwill  of  the  bankrupt's  business  as  part  of 
his  property  (d)  ;  and  is  enabled  to  dispose,  in  connection 
with  such  goodwill,  of  all  the  advantages  enjoyed  by 
reason  of  the  bankrupt's  exclusive  right  to  use  any  trade 
marks  or  trade  name  (e). 

(c)  See  11  App.  Cas.  438—140 ;  s.  50;  ante,  p.  259. 

Eobson  on  Bankruptcy,  531,  532,  (e)  See  ante,  pp.  347,  350,  352, 

7th  ed. ;  L.  Q.  K.  xi.  232  sg.  353 ;  Robson  on  Bankruptcy,  598, 

(cZ)  Stat.  40  &  47  Vict.  c.  52,  599,  7th  ed. 
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PART    III. 

OF    PERSONAL    ESTATE    GENERALLY. 


CHAPTEE  I. 

OF   SETTLEMENTS   OF    PERSONAL   I'EOPERTY. 

No  estate  for        PERSONAL  property  is  capable  of  being  settled,  but 
^  ®'  not  in  the  same  manner  as  land.     Laud  being  held  by 

estates,  is  settled  by  means  of  life  estates  being  given 
to  some  persons  with  estates  in  remainder  in  tail  and 
in  fee  simple  to  others.  But  personal  property,  as  we 
have  already  observed  (a),  is  essentially  the  subject  of 
absolute  ownership.  The  settlement  of  such  property, 
l)y  the  creation  of  estates  in  it,  cannot  therefore  be 
accomplished.  And  there  is  a  striking  difference  in 
many  cases  between  the  effect  of  the  same  limitation, 
according  as  it  may  be  applied  to  real  or  to  personal 
property. 

As  there  can  be  no  estate  in  personal  property,  it 
follows  that  there  can  be  no  such  thing  as  an  estate 
for  life  in  such  property  in  the  strict  meaning  of  the 
phrase.  Thus,  if  any  chattel,  whether  real  or  personal, 
be  assigned  to  A.  for  his  life,  A.  will  at  once  become 
entitled  in  law  to  the  whole  (h).  By  the  assignment 
the  property  in  the  chattel  passes  to  him,  and  the  law 
knows  nothing  of  a  reversion  in  such  chattel  remaining 
in  the  assignor.  And  this  is  the  case  even  though  the 
chattel  be  a  term  of  years  of  such  length  (for  instance, 
1 ,000  years)  that  A.  could  not  possibly  live  so  long  (c). 

(a)  Ante,i\U.  48:?,  4li2. 

{b)  Hill  V.  Uill,  1S97,  1  Q.  B.  {(■)  2  Preat.  Abs.  ">. 
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The  term  is  considered  in  law  as  an  indivisible  chattel, 
and  consequently  incapable  of  any  such  modification  of 
ownership  as  is  contained  in  a  life  estate  (d). 

An  apparent  exception  to  the  above  rule  has  long  Bequest  of  a 
been  established  in  the  case  of  a  bequest  by  will  of  a 
term  of  years  to  a  person  for  his  life  :  in  this  case  the 
intention  of  the  testator  is  carried  into  effect  by  the 
application  of  a  doctrine  similar  to  that  of  executory 
devises  of  real  estates  (e).  The  whole  term  of  years  is 
considered  as  vesting  in  the  legatee  for  life,  in  the  same 
manner  as  under  an  assignment  by  deed ;  but  on  his 
decease  the  term  is  held  to  shift  away  from  him,  and 
to  vest,  by  way  of  executory  heqtcest,  in  the  person  to  be  Executory 
next  entitled  (/).  Accordingly,  if  a  term  of  years  be  ^l"^^  ^■ 
bequeathed  to  A.  for  his  life,  and  after  his  decease  to 
B.,  A.  will  have  during  his  life  the  whole  term  vested 
in  him,  and  B.  will  have  no  vested  estate,  but  a  mere 
possibility,  as  it  is  termed  {g),  until  after  the  decease  of  Possibility. 
A. ;  and  this  possibility,  like  the  possibility  of  obtaining 
a  real  estate,  was  formerly  inalienable  at  law  unless  by 
will  {h),  though  capable  of  assignment  in  equity  (i). 
But  by  the  Eeal  Property  Act,  1845  {j),  an  executory  Now  alicn- 
'  and  a  future  interest,  and  a  possibility  coupled  with  an 
interest,  in  any  tenements  or  hereditaments  of  any 
tenure  may  be  disposed  of  by  deed.  B.  may,  therefore, 
during  the  life  of  A.,  assign  his  expectancy  by  deed  ; 
and  such  assignment  will  entitle  the  assignee  to  the 
whole  term  on  A.'s  decease.  If,  however,  no  such 
assignment  should  have  been  made,  B.  will  become  on 
the  decease  of  A.,  possessed  of  the  whole  term,  which 

(d)  But  see  the  views  main-       Eep.  47. 

tained    in    Gray,   Rule    against  (g)  See  Williams,  R,   P.  357, 

Perpetuities,  Appendix  F.,   2nd  20tti  ed. 

ed.  (70  She  p.  Touch.  230. 

(e)  See   Williams,   R.  P.  388,  {i)  Fcarne,  Cont.  Rem.  '^\S. 
20th  ed.  Ij)  Stat.  8  &  t)  Vict.  c.  106,  s.  6, 

(/)  Mattheio    Manning's  case,      replacing  7  &  8  Vict.  c.  76,  s.  5. 
8    Rep.   U5 ;    LamperVs  case,    lU 
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will  then  shift  to  B.  hy  virtue  of  the  executory  bequest 
in  his  favour.  The  mere  circumstance,  indeed,  of  the 
terra  being  bequeathed  to  A.  for  his  life  only,  will 
operate  to  shift  away  the  term  on  his  decease  (k),  inde- 
pendently of  the  bequest  to  B. ;  so  that,  if  there  had 
been  no  bequest  over  to  B.,  the  interest  of  A.  would 
continue  only  during  his  life,  and  the  residue  of  the 
term  would  then  remain  part  of  the  undisposed-of 
property  of  the  testator.  It  may,  however,  be  doubted 
whether  the  doctrine  of  executory  bequests  is  applicable 
in  law  to  any  other  chattels  than  chattels  real  (l). 

Life  inleiesis        The  Strict  and  ancient  doctrine  of  the  indivisibility 

in  GQuitv 

of  a  chattel,  though  retained  by  the  Courts  of  law,  had 

no  place  in  the  modern  Court  of  Chancery,  which,  in 
administering  equity,  carried  out  to   the   utmost  the 
intentions  of  the  parties.     In  equity,  therefore,  under  a 
gift  of  personal  property  of  any  kind  to  A.  for  his  life, 
and  after  his  decease  to  B,,  A.  was  merely  entitled  to  a 
life  interest,  and  B.  had,  during  the  life  of  A.,  a  vested 
interest  in  remainder,  of  which  he  might  dispose  at  his 
pleasure,  and  the  Court  of  Chancery  would  compel  the 
person  to  whom  the  Courts  of  law  might  have  awarded 
the  legal  interest  to  make  good  the  disposition.    Accord- 
ingly, if  the  personal  property  so  given  should  have 
consisted  of  moveable  goods,  equity  would  have  com- 
pelled A.,  the  owner  for  life,  to  furnish  and  sign  an 
inventory  of  the  goods,  and  an  undertaking  to  take 
Ancient  flis-     proper  care  of  them  (m).     This  doctrine,  however,  was 
twen'a  cift      comparatively  of  modern  date  ;  for  formerly  the  Court 
of  goods  and     of  Chancery  followed  the  rules  of  law  in  the  construction 
use  of  goods,     of  such  gifts  ;  and  if  a  gift  of  moveable  goods  had  been 
made  to  A.  for  his  life,  and  after  his  decease  to  B,, 

(70  Eyres  v.  Faulhlaml,  1  Sallr.  747,    2nd    ed. ;     838,    5th    ed.  j 

231  ;  Ker  V.  Lord  Diingannon,  1  Eoare  v.  Parher,  2  T.  E.  376;  1 

Dm.  &  War.  509,  528.  R.  R.  500. 

(I)  Feame,   Cont.    Rem.    413.  (m)  Fearne,  Cont.  Rem.  407; 

See,  liowever,  1  Jarm.  "Wills,  793 ;  Conduiit  v.  Soane,  1  Coll.  285. 


OF  SETTLEMENTS  OF  PERSONAL  PROPERTY.  359 

they  would  not  have  afforded  to  B.  any  assistance  after 
A.'s  decease  (n).  But  if  the  gift  had  been  of  the  use  or 
cnjoTjment  of  the  goods  only  to  A.  for  his  life,  and  after 
his  decease  to  B.,  the  Court  would  then  have  assisted  B. 
by  declaring  A.'s  representative  after  his  decease  to 
be  trustees  only  for  the  benefit  of  B,  (o).  But  this 
distinction  is  now  exploded  ;  and  the  only  case  in  which 
the  tenant  for  life  is  now  entitled  absolutely  to  things 
given  to  him  for  life  is,  that  of  articles  qiice  i2)so  usu  Articles  quas 
consumuntur,  as  wines,  &c.,  a  gift  of  which  to  a  person  sumuntur. 
for  his  life  vests  in  him  the  absolute  ownership  {p).  In 
all  other  cases,  as  we  have  said,  modern  equity  will 
assist  the  donee  in  remainder,  to  whom  any  gift  of  per- 
sonal estate  may  have  been  made  after  the  decease  of 
another,  who  was  to  have  them  only  for  his  life  {q).  As 
we  have  seen  (r)  by  the  Judicature  Acts  of  1873  to 
1875  {s),  the  Court  of  Chancery  was  abolished  and  its 
jurisdiction  transferred  to  and  vested  in  the  High  Court 
of  Justice ;  but  no  change  was  made  by  these  Acts  in 
the  nature  of  legal  or  equitable  rights  or  remedies. 
When,  therefore,  it  is  wished  to  make  a  settlement  of  Settlement 

1  •     1      f  1  ^        1  •  p  •         of  personal 

any  kind  oi  personal  property,  the  doctrine  oi  equity  property  by 
is  at  once  resorted  to.  The  property  is  assigned  to  f^*^*?^  "^ 
trustees,  in  trust  for  A.  for  his  life,  and  after  his 
decease  in  trust  for  B.,  &c.  This  assignment  to  the 
trustees  vests  in  them  the  whole  legal  interest  in  the 
property ;  and  at  law  they  are  held  to  be  absolutely 
entitled  to  it ;  for  the  Statute  of  Uses  {t)  has  no  appli- 
cation to  any  kind  of  personal  estate.  But  in  equity 
the  trustees  are  compellable  to  pay  the  entire  income 
to  A.  for  his  life,  and  after  his  decease  to  B.,  and  so  on 
according  to  the  trusts  of  the  settlement ;  and  if  B. 

(n)  Fearne,  Cont.  Rem.  402.  (r)  Ante,  pp.  27,  146,  147. 

(o)  Ihid.,  404.  (8)  Stats.  36  &  37  Vict.  c.  66, 

(p)  Randall     v.     Eussell,    3  s.  16  ;  37  &  38  Vict.  c.  83  ;  38  & 

Mcriv.  190 ;  17  R.  R.  56  ;  Andrew  39  Vict.  c.  77. 
V.  Andrew,  1  Coll.  690.  (0  27  Hen.  VIII.  c.  10 ;  Wil- 

(g)  Feame,    Cont.   Rem.   406.  Hams,  R.  P.  170,  20th  ed. 
See  Re  Tritton,  5  Times  L.  R.  687. 
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Apportion 
ment  of 
income. 


should  alien  his  interest  during  the  life  of  A.,  the 
trustees  will  be  hound,  on  having  notice  of  the  dis- 
position, to  stand  possessed  of  the  property,  after  A.'s 
decease,  in  trust  for  the  alienee  (u). 

When  shares  in  joint  stock  companies  are  settled  in 
the  manner  above  mentioned,  it  sometimes  becomes  a 
question  whether  any  extraordinary  benefit  which  may 
be  divided  amongst  the  shareholders  by  way  of  bonus 
should  be  considered  as  capital  or  as  interest.  The 
general  principle  upon  which  sucli  questions  will  be 
determined  has  been  thus  stated  by  the  Court  of 
Appeal  (x) : — 

"  Where  a  testator  or  settlor  directs  or  permits  the  subject  of 
his  disposition  to  remain  as  shares  or  stock  in  a  company,  which 
has  the  power  either  of  distributing  its  profits  as  dividend,  or  of 
converting  them  into  capital,  and  the  company  vahdly  exercises 
this  power,  such  exercise  of  its  power  is  binding  on  all  persons 
interested  under  him,  the  testator  or  settlor,  in  the  shares,  and 
consequently  what  is  paid  by  the  company  as  dividend  goes  to 
the  tenant  for  life,  and  what  is  paid  by  the  company  to  the 
shareholder  as  capital,  or  appropriated  as  an  increase  of  the 
capital  stock  in  the  concern,  enures  to  the  benefit  of  all  who  are 
interested  in  the  capital.  In  a  word,  what  the  company  says 
is  income  shall  be  income,  and  what  it  says  is  capital  shall  be 
capital." 

A  bonus  paid  as  dividend  belongs  to  the  tenant  for 
life.  But  if  appropriated  or  paid  as  capital,  the  bonus 
ought  to  be  invested  upon  the  trusts  of  the  settlement, 
and  the  income  only  paid  to  the  tenant  for  life  (i/). 

Formerly  no  apportionment  was  made  of  annuities, 
or  of  the  dividends  of  stocks  settled  in  trust  for  one 
person  for  life,  with  remainder  to  another;  but  the 
remainderman  was  entitled  to  the  whole  of  the  annuity 


(«)  A  form  of  marriage  settlo- 
meiit  of  stock  and  other  jiersoual 
estate  upon  the  usual  trusts  will 
be  found  in  Appendix  (C). 

(x)  Me  Bouch,  Sproule  v. 
Jioueh,  2i)  Ch.  D.  GBf).  Cf):!,  Mp- 


l)roved  12  App.  C'as.  .SS.j,  .397. 
And  see  the  cases  there  cited ; 
and  Juridical  Review,  xv.  1. 

(y)  Re  Alshury,  45  Ch.  D.  237 ; 
lie  Armitafie,  18itH,  3  Ch.  387; 
lie  Malum,' ISUiy'.i  Ch.  ;-)7S. 
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or  dividend  which  fell  due  next  after  the  decease  of  the 
person  entitled  for  life  (z).  If,  however,  an  annuity 
were  given  for  the  maintenance  of  an  infant  (a),  or  of  a 
married  woman  living  separate  from  her  husband  (b), 
the  necessity  of  the  case  was  considered  a  ground  for 
presuming  that  an  apportionment  was  intended.  The 
interest  of  money  lent  was  also  always  apportioned; 
for  though  the  payment  of  such  interest  be  made  half- 
yearly,  yet  it  becomes  due  de  die  in  diem,  so  long 
as  the  principal  remains  unpaid  (c).  But  an  Act  of 
William  IV,  (d)  provided  for  the  apportionment  of  all 
annuities,  dividends,  and  other  payments  made  payable 
or  coming  due  at  fixed  periods  (e)  under  any  instrument 
executed  or  will  coming  into  operation  after  the  passing 
of  the  Act  (/)  on  the  death  or  determination  by  any 
other  means  of  the  interest  of  a  person  entitled  for  a 
life  or  other  limited  interest  therein  (g).  Now,  by  the  _ 
Apportionment  Act,  1870  (h),  all  rents,  annuities,  divi- 
dends (i),  and  other  periodical  payments  in  the  nature 


Annuity 
given  for 
maintenance. 


Interest  was 
always  appor- 
tioned. 


The  Appor- 
tionment Act, 
1870. 


(z)  Pearly  v.  Smith,  S  Atk. 
260 ;  Sherrard  v.  Sherrard,  3 
Atk.  502 ;  Wai'den  v.  A»hhuriier, 
2  De  G.  &  Sm.  360  ;  The  Queen  v. 
The  Lords  of  the  Treasury,  16 
Q.  B.  357 ;  see  Paton  v.  Sheppard, 
10  Sim.  186. 

(a)  Hay  v.  Palmer,  2  P.  Wms. 
501  ;  1  Swanst.  319,  note. 

(6)  Howell  V.  Hanforth,  2  W. 
Black.  1016. 

(c)  Edwards  v.  Countess  of 
Warwick,  2  P.  Wms.  176 ;  Ban- 
ner V.  Lowe,  13  Yes.  135 ;  Me 
Rogers's  Trusts,  1  D.  &  S.  330. 

(d)  Stat.  4  &  5  Will.  IV.  c.  22, 
passed  16th  June,  1831.  By  s.  3, 
the  provisions  of  this  Act  do  not 
apply  to  any  case  in  which  it  shall 
be  expressly  stipulated  that  no 
apportionment  shall  take  place, 
or  to  annual  sums  made  payable 
in  policies  of  assurance  of  any 
description.  The  Act  also  pro- 
vided for  the  apportionment  of 
rents  service  and  other  rents  ;  see 
AVilliams,  II.  P.   129   and   notes 


(e),  (/),  20th  ed. ;  but  made  no 
apportionment  of  rent  as  between 
the  heir  or  devisee  and  the  exe- 
cutor of  a  tenant  in  fee  simple  ; 
Browne  v.  Amyof,  3  Hare,  173 ; 
Beer  v.  Beer,  12  C.  B.  60;  Be 
Clulow's  Trusts,  3  K.  &  J.  689. 

(e)  See  Re  Maxwell's  Trusts,  1 
H.  &  M.  610. 

(/)  See  Michell  v.  Michell,  4 
Beav.  549 ;  Knight  v.  Boughton, 
12  Beav.  312;  Wardroper  v. 
Cutfield,  10  Jur.  N.  S.  194. 

{(f)  See  Browne  v.  Amyot,  3 
Hare,  173,  182,  183 ;  Re  Clulow's 
Trusts,  3  K.  &  J.  689;  Carter  v. 
Taggart,  16  Sim.  447 ;  Trimmer  v. 
Dauby,  23  L.  J.  Ch.  979 ;  Sutton 
V.  L7inis,  18  W.  R.  882. 

(h)  Stat.  33  &  S4  Vict.  c.  35, 
s.  2,  passed  1st  Aug.,  1870  ;  Re 
Cline's  Estate,  L.  R.  18  Eq.  213 ; 
Lawrence  v.  Lawrence,  26  Ch.  D. 
795. 

{i)  By  sect.  5,  the  word  "divi- 
dends" includes,  besides  dividends 
strictly  so  called,  all  payments 
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of  income  (whether  reserved  or  made  payable  under  an 
instrument  in  writing  or  otherwise),  shall,  like  interest 
on  money  lent,  l)e  considered  as  accruing  from  day  to 
day,  and  shall  be  apportionable  in  respect  of  time 
accordingly.  The  apportioned  part  of  any  such  rent, 
annuity,  dividend  or  other  payment  shall  be  payable  or 
recoverable,  in  the  case  of  a  continuing  rent,  annuity, 
or  other  such  payment,  when  the  entire  portion,  of 
which  such  apportioned  part  shall  form  part,  shall 
become  due  and  payable,  and  not  before ;  and  in  the 
case  of  a  rent,  annuity  or  other  such  payment  deter- 
mined by  re-entry,  death,  or  otherwise,  when  the  next 
entire  portion  of  the  same  would  have  been  payable,  if 
the  same  had  not  so  determined,  and  not  before  (k). 
The  same  remedies  arc  given  for  recovering  the  appor- 
tioned parts  as  might  have  been  used  for  recovering  the 
entire  portions  (/).  The  Act  does  not  render  appor- 
tionable any  annual  sums  made  payable  in  policies 
of  assurance  of  any  description  (m),  or  extend  to 
any  case  in  which  it  is  expressly  stipulated  that  no 
apportionment  shall  take  place  (n).  But  this  Act 
extends  the  rule  of  apportionment  to  the  case  of  a 
deceased  person  absolutely  entitled  to  property,  giving 
to  his   executors  or  administrators  a  right  as  against 

rnado  by  the  name  of  dividends,  v.  Ofjle,   L.   R.   8   Oh.  102;    Re 
bonus   or   otherwise,  out  of  the  Griffith,  12  Ch.  D.  655. 
revenue  of  trading  or  other  public  (!•)  Sect.  3. 
companies,  divisible  between  all  (Z)  Sect.  4  provides  that  in  the 
or  any  of  the  members  of  such  case  of  an  entire  or  continuing 
respective     companies,    whether  rent  reserved  out  of  or  charged 
such  payments  shall  be  usually  on  lands  or  hereditaments  of  any 
made,  or  declared  at  any  fixed  tenure,  the  persons  liable  to  pay 
time  or  otherwise;  and  all  such  the  rent  and  the  lands  or  here- 
divisible   revenue  shall,  for  tlie  ditaments  shall  not  be  resorted  to 
purposes  of  the  Act,  be  deemed  to  for   the  recovery  of  any  appor- 
have  accrued,  by  equal  daily  in-  tinned  part  of  the  rent,  but  tlio 
crement  during  and  witbiu  the  whole  rent  shall  be  paid  to  the 
period  for  or  in  respect  of  which  person    who   would    have    been 
the  payment  of  the  same  revenue  entitled  to  receive  the  same,  if 
shall  be  declared  or  expressed  to  not   apportionable,  and   the  ap- 
be  made.     But  the  word  "  divi-  portioned  part  shall  be  recovered 
dend  "  does  not  include  payments  from  him. 
in  the  nature  of  a  return  of  reim-  (tti)  Sect.  G. 
bursement  of  capital ;    see  Jones  {n)  Sect.  7. 
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his  heir  or  devisee  (o)  or  specific  legatee  (i?),  to  an 
apportioned  part  of  the  income  up  to  the  time  of  his 
decease. 

An  estate  tail,  such  as  that  created  by  a  gift  of  lands  Xo  estate  tail 
to  a  man  and  the  heirs  of  his  body  (q),  has  nothing  p"opc7ty!^ 
analogous  to  it  in  personal  property.     An  estate  tail 
cannot  be  held  in  such  property  at  law,  neither  does 
equity  admit  of  any  similar  interest.    A  gift  of  personal 
property  of  any  kind  to  A.  and  the  heirs  of  his  body 
will  simply  vest  in  him  the  property  given  (?-).     And  in 
the  construction  of  wills,  where  many  informal  expres- 
sions are  allowed  to  vest  an  estate  tail  in  lands,  the 
general  rule  is,  that  expressions,  which  if  applied  to  real 
estate  would  confer  an  estate  tail,  shall,  when  applied  to 
personal  property,  simply  give  the  absolute  interest  (s). 
The  same  effect  will  be  produced  by  a  gift  of  such  pro- 
perty to  a  man  and  his  heirs.     The  words  ''heirs,"  and  Word  "heirs" 
"  heirs  of  his  body,"  are  quite  inapplicable  to  personal  j"  pctsS'' 
estate ;  the  heir,  as  heir,  has  nothing  to  do  with  the  estate, 
personal  property  of  his  ancestor.     Such  property  has 
nothing  hereditary  in  its  nature,  but  simply  belongs  to 
its  owner  for  the  time  being.     Hence,  a  gift  of  personal  A  simple  gift 
property  to  A.  simply,  without  more,  is  sufficient  to 
vest  in  him  the  absolute  interest  {t).     Whilst,  under  the 
very  same  words,  he  would  acquire  a  life  interest  only 
in  real  estate  {u),  he  will  become  absolutely  entitled  to 
personal  property.     Thus  a  gift  of  lands  to  A.  for  life.  Example, 
and  after  his   decease  to   B.,  gives  to  B.  a  mere  life 

(o)  Capron  v.  Capron,  L.  R.  17  (s)    2   Jarm.  Wills,  cli.  44,  p. 

Eq.  288;    Uaslunlc  v.  Pidley,  L.  1 366,  .5th  cd. ;  Re  Lowm,an,\S95, 

R.  19  Eq.  271 ;  ComtnVc  v.  Con-  2  Ch.  348. 

ttahle,  11  Ch.  D.  681.  (<)  Byng   v.  Lord   Strafford,  5 

(p)  FoUoch  V.   PoUocli,  L.   R.  Beav.  .558 ;    affirmed,  nom.  Hoare 

18  Eq.  329;    Re  Griffith,  12  Ch.  v.  Byng,  10  CI.  &  Fin.  508;  Re 

D.  655.  Percy,  24  Ch.  D.  616 ;   see  also 

(5)    8ee   Williams,  R.   P.   89,  Re  Johndon,  Cocherell  v.  Earl  of 

20tli  ed.  Es^ex,  26  Ch.  D.  538. 

(r)   Fearne,   Cont.    Rem.   461,  («)  Williams,  R.  P.  110,  146, 

463  ;    Donr.aster  v.   Doncaster.  3  202,  20th  ed. 
Kay  &  J.  26. 
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interest  in  remainder  expectant  on  the  decease  of 
A.(.v)',  unless  indeed  the  gift  be  made  liy  will  suljse- 
qnently  to  the  Wills  Act  (y).  lUit  a  gift  of  personal 
property  to  A,  for  life,  and  after  his  decease  to  B., 
gives  to  B.  a  vested  equitable  interest  in  the  corpus  or 
body  of  the  fund,  to  which  he  becomes  absolutely 
entitled,  subject  only  to  A.'s  life  interest;  and  the  cir- 
cumstances of  B.'s  dying  in  the  lifetime  of  A.  would 
be  immaterial  (.~). 


Use  of  tlio 
words  "  exe- 
cutors, ad- 
miuistratiirs, 
aud  assigns." 


Rule  in  Shel- 
ley's case. 


It  is  true  that  in  deeds  and  other  legal  instruments  it 
is  usual  to  transfer  personal  estate  absolutely,  by  tlic 
use  of  the  words  "  executors,  administrators  and  assigns." 
As  real  estate  is  conveyed  to  a  man,  his  heirs  and 
assigns  (a),  so  personal  property  is  assigned  to  him,  his 
executors,  administrators  aud  assigns.  The  executor 
or  administrator  is,  as  we  shall  see,  the  person  who 
becomes  legally  entitled  to  a  man's  personal  estate  after 
his  decease ;  in  the  same  manner  that  a  man's  heir  or 
assign  becomes  entitled  to  his  real  property.  But  the 
analogy  extends  no  further.  There  is  no  necessity  for 
the  use  of  these  terms  (b)  as  there  is  for  the  employ- 
ment of  the  word  "  heirs  "  (a).  These  terms,  however, 
are  constantly  employed  in  conveyancing  as  words  of 
limitation  of  an  absolute  interest ;  and  a  rule  has 
sprung  up  with  respect  to  their  construction  similar  to 
the  rule  in  Shelley's  case,  by  which  the  word  "  heirs," 
when  following  a  life  estate  given  to  the  ancestor,  is 
merely  a  w^ord  of  limitation,  giving  to  such  ancestor  an 
estate  in  fee  (c).  Thus,  if  money  or  stock  be  settled  in 
trust  for  A.  for  life,  and  after  his  decease  in  trust  for 
his  executors,  administrators   and   assigns,  A.  will  be 


(a;)  Goodtitle  d.  Richards  v. 
EdmoinU,  7  T.  K.  6:!."). 

(y)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  2«,  8.  28. 

(z)  BtiJiyon  v.  Maddisoii,  2  Bro. 
C.  ('.  75. 

(<()  See  Williams,   l\.    V.  147, 


202,  20th  ed. 

(b)  Elliott  V.  Davonport,  1  P. 
Wms.  84.  See  Earl  of  Lo7isdale  v. 
Countens  of  Bi-ichtoldt,  Kay,  646. 

(r)  See  Williams,  1{.  P.  3:-56 
sq.,  -iOth  ed. 
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simply  entitled  absolutely  (d) ;  in  the  same  manner  as 
the  gift  of  lands  to  A.  for  his  life,  with  remainder  to  his 
heirs  and  assigns,  gives  him  an  estate  in  fee  simple. 
But  as  the  rule,  so  far  as  it  applies  to  personal  property, 
is  not  founded  on  the  same  strict  principle  as  the  rule 
in  Shelley's  case,  a  gift  of  such  property  to  the  execu- 
tors or  administrators  (not  adding  assigns)  of  a  person 
who  has  taken  a  previous  life  interest  is  sometimes 
construed  as  giving  him  no  further  interest  in  such 
property  (e) ;  whilst,  under  the  same  circumstances,  the 
word  "  heirs  "  in  a  gift  of  real  estate  would  have  given 
him  the  fee  simple. 

As  no  estates  can  subsist  in  personal  property,  it  Rules  as  to 

on  1  1  1  1-1-  i-i  coutingent 

lollows  that  the  rules,  on  which  contingent  remainders  remainders  do 

in  freehold  lands  depend  for  their  existence,  have  never  "  nt^nSe^t^*^ 

had  any  application  to  contingent  dispositions  of  per-  dispositions 

sonal   property  (/).     Such  dispositions  partake  rather  prop^ertT * 

of  the  indestructible  nature  of  executory  devises  and 

shifting  uses.      Thus  a  gift  of  lands  to  A.  for  his  life, 

and  after  his  decease  to  such  son  of  A.  as  shall  first 

attain  the  age  of  twenty-one  years,  creates  a  contingent 

remainder,  w^hich,  before   the  passing   of  the   Act  to 

amend  the  law  as  to  contingent  remainders  (g),  would 

have  failed  in  the  event  of  no  son  of  A.  having  attained 

the  prescribed  age  at  the  time  of  his  decease  (7t).     The 

reason  of  this  failure  depended  on  the  ancient  rule,  that 

there  must  always  be  some  defined  owner  of  the  feudal 

(d)  Co.  Litt.  .54  b;  Barnes  v.  653.  deciding  that  the  rule  in 
Hami'S,  2  Keen,  6iG ;  Graffteyx.  Wldthy  v.  Mifchell,  44  Ch.  D. 
Hiimpage,  1  Beav.  46 ;  Howell  85,  has  no  application  to  settle- 
V.  Gayler,  5  Beav.  157  ;  Meryon  v.  ments  of  personal  property  ;  see 
Colletf,  8  Beav.  386 ;  Morris  v.  Williams,  R.  P.  402,  405,  n.  (/t), 
Howes,  4  Hare,  599  ;    Mackenzie  20th  ed. 

V.  Mackenzie,  3  Mac.  &  G.  559 ;  (*/)  Stat.  40  &  41  Vict.  c.  33 ; 

Wehh  V.  Sndhr,  L.  K.  8  Ch.  419.         Williams,  R.   P.   354,  399,   400, 

(e)  Wallis   V.    Taylor,   8    Sim.       20th  ed. 

241:    see   1    Beav.   52;     Daniel  (h)  Festimi  v.  Allen,  12  M.  & 

V.    Dudley,   1    Ph.    1 ;    Attorney-  W.  279 ;  5  Hare,  573  ;  Holmes  v. 

General   v.    Malhin,   2    Ph.    64 ;  Prescott,  10  Jur.  N.  S.  507 ;    12 

Ahier  V.  Farrott,  L.  R.  3  Eq.  328.  W.  R.  036. 
(/)  Re  Botoles,  1902,  2  Ch.  650, 
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Limit  to 
future  dia- 
positions. 


Restraint  on 
accumulation. 


possession  ;  and,  consequently,  between  the  time  of  the 
death  of  A.  and  the  time  of  his  son's  attaining  the  age 
of  twenty-one  years,  some  owner  of  the  freehold  ought 
to  have  heen  appointed,  in  whom  the  feudal  possession 
might  continue  (i).  Personal  property,  however,  has 
evidently  nothing  to  do  with  these  feudal  rules  relating 
to  possession.  If,  therefore,  a  gift  Le  made  of  personal 
property  to  trustees,  in  trust  for  A.  for  his  life,  and  after 
liis  decease,  in  trust  for  such  son  of  A.  as  shall  first 
attain  the  age  of  twenty-one  years  ;  or  if  a  term  of  years 
be  bequeathed  to  A.  for  his  life,  and  after  his  decease  to 
such  son  of  A.  as  shall  first  attain  the  age  of  twenty-one 
years;  it  will  be  immaterial  whether  or  not  the  son 
attain  the  age  of  twenty-one  years  in  the  lifetime  of  his 
father.  On  his  attaining  that  age,  he  will  become 
entitled  quite  independently  of  his  father's  interest. 
His  ownership  will  spring  up,  as  it  were,  on  the  given 
event  of  his  attaining  the  age.  But  as  the  indestructible 
nature  of  these  future  dispositions  of  personal  estate 
might  lead  to  trusts  of  indefinite  duration,  the  rule 
against  perpetuities,  which  confines  executory  interests 
within  a  life  or  lives  in  being,  and  twenty-one  years 
afterwards,  with  a  further  allowance  for  the  time  of 
gestation,  should  it  exist  {f),  applies  equally  to  personal 
as  to  real  estate.  And  the  further  restrictions  on  the 
accumulation  of  income  imposed  by  the  Thellusson 
Act(^),  and  the  Accumulations  Act,  1892  {I),  apply  to 
trusts  for  the  accumulation  of  the  income  of  personal 
estate  as  well  as  real. 


Powers.  Equitable  interests  in  personal  property  of  a  future 

kind  may  be  created  through  the  instrumentality  of 
powers,  in  a  similar  manner,  and  to  the  same  extent, 
as  future  estates  in  land  (m).     Thus  stock  in  the  funds 


(/)  Ante,  n.  (ij). 

U)  AVilliams,  R.  P.  305,  396, 
20th  ed. 
(&)  Stat.  39  &  40  Geo.  III.  c.  98. 


(0  Stat.  55  &  56  Vict.  c.  58 ; 
Williams,  R.  P.  398, 399,  20tli  ed. 

(m)  See  Williams,  R.  P.  371, 
20th  ed. 
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may  be  vested  in  trustees  upon  such  trusts  as  E.  shall 
by  any  deed  or  by  his  will  appoint,  and  in  default  of 
and  until  any  such  appointment,  in  trust  for  C,  or  upon 
any  other  trusts.  Here  C.  will  have  a  vested  interest 
in  the  stock,  subject  to  be  divested  or  destroyed  by  B.'s 
exercising  his  power  of  appointment ;  and  B.,  though 
not  owner  of  the  stock,  has  power  to  dispose  of  it  by 
deed  or  will,  and  may  if  he  please  appoint  to  himself; 
in  which  case  the  trustees  will  be  bound  to  transfer  it 
to  him.  If  the  powers  should  not  be  exercised  by  B.,  C. 
will  then  be  entitled  absolutely ;  and  will  not,  as  was 
formerly  the  case  with  respect  to  landed  property,  be 
subject  to  judgment  debts  incurred  by  B.  (w),  or  to  any 
other  of  his  debts.  But  if  B.  should  exercise  his  power  j^  power  is 
by  deed  without  valuable  consideration,  or  by  will,  in  exercised 
favour  of  a  third  person,  the  stock  so  appointed  will  be  valuable  con- 
considered   in  equity  as  part  of  the  assets  of  B.  the  siderution, 

^       "^  -^  the  property 

appointor,  and  would  be  subject  to  the  demands  of  his  appointed  is 

creditors  in  preference  to  the  claim  of  the  appointee  (o).  debirof  ^ 

B.'s  own  property  must,  however,  be  first  exhausted  in  appointor, 
satisfying  his  liabilities  (p). 

In  case  of  bankruptcy,  as  we  have  seen,  the  trustee  Bankruptcy, 
in  bankruptcy  is  enabled  to  exercise  for  the  benefit  of 
the  creditors  all  such  powers  in,  over,  or  in  respect  of 
property  as  might  have  been  exercised  by  the  bank- 
rupt for  his  own  benefit  at  the  commencement  of 
the  bankruptcy,  or  before  his  discharge,  except 
the  right  of  nomination  to  a  vacant  ecclesiastical 
benefice  (q). 

(n)  See  Williams,  E.  P.  371,  (p)  Fleming  v.    Buchanan,  3 

372,  and  n.  iq),  20th  ed.  De  G.,  M.  &  G.  97G,  979 ;  2  Jarm. 

{o)  Lassellis    v.    Cormoalls,  2  Wills,  1431— 32, 5th  ed. ;  see  TFiZ- 

Vern.  465:  Buinton  v.   Ward,  2  Hams  y.  WiUiams,l[)00, 1  Ch.  152. 

Atk.  172  ;  Beyftis  v.  Lawley,  1903,  (q)  Ante,  pp.  255,  259.      Stats. 

A.  C.  411 ;  Be  Guedalla,  1905,  2  32  &  33  Vict.  c.  71,  ss.    15  (4), 

Ch.   331.     The  doctrine  applies  25   (5);    12  &   13   Vict.    c.   lOG, 

also    to    appointments    of    real  s.  147;  and  6  Geo.  IV.  c.  10,  s.  77, 

estate ;    Williams,    R.    P.    372,  had  a  similar  effect. 
20th  ed. 
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Rules 
respecting 
powers  over 
real  estate 
apply  to 
powers  over 
personal 
property. 


The  rules  respecting  the  necessity  of  a  compliance 
with  the  terms  and  formalities  of  the  power  (r),  and  the 
relief  afforded  by  the  Court  on  the  defective  exercise  of 
a  power  (s),  apply  as  well  to  personal  as  to  real  property. 
Powers  over  personal  estate  may  also  be  exercised  by 
women,  without  their  husbands'  consent,  and  also  in 
favour  of  their  husbands,  in  the  same  manner  as  powers 
over  land  (t),  independently  of  the  provisions  of  the 
Married  Women's  Property  Act,  1882  {u) ;  and  the 
provision  of  the  Wills  Act,  which  requires  wills  made 
in  exercise  of  powers  to  be  executed  and  attested  like 
all  other  wills  (v),  applies  equally  to  powers  over  per- 
sonal estate.  A  general  bequest  of  personal  estate 
will  also  now  include  any  personal  estate  which  the 
testator  may  have  only  a  'poicer  to  appoint  as  he  may 
think  fit,  in  the  same  manner  as  a  general  devise  of 
real  estate  will  comprise  real  estate  subject  to  any  such 
power  {x). 


Appointment 
of  children's 
portions. 


A  frequent  instance  of  the  employment  of  a  power 
over  personalty  occurs  in  the  case  of  children's  portions, 
which  are  usually  settled  on  all  the  children  equally, 
subject  to  a  power  given  to  the  parents  to  appoint  the 
shares  in  a  different  manner  {y).  When  such  a  power  is 
exercised,  the  shares  previously  vested  in  the  children 
are  divested  from  them,  and  new  shares  are  vested  in 
them  by  the  operation  of  the  power.  Formerly,  if  such 
a  power  were  so  worded  as  not  to  authorise  an  exclusive 
appointment  to  some  or  one  of  the  children,  it  was  held 
by  the  Court  of  Chancery,  as  a  rule  of  etj^uity,  that  each 


(r)  Sec  Williams,  R.  P.  374, 
20tii  od. 

(8)  lUd.,  -ilC. 

(0  76/'/.,  P.77. 

(m)  Stat.  A')  &  46  Viet.  c.  75, 
s.  1,  Bub-8.  I.  See  Williams' 
Conveyancing  Statutes,  :!73,  :>83 
— H86. 

(jO  See  Williams,  R.  P.  377, 


20th  ed.;  Be  Price,  IStOO,  1  Ch. 
443;  Re  Scholefield,  l'J05,  2  Ch. 
408. 

(x)  See  Williams,  R.  P.  371), 
20th  ed. ;  Phillips  v.  Caijley,  43 
t'h.  D.  222;  Re  Scholefield,  ubi 
sup. 

(y)  See  form  of  settlement  in 
Appendix  C,  po-ff. 
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child  ought  to  have  a  substantial  share  ;  and  an  appoint- 
ment to  any  child  of  a  very  small  share  was  called  an 
illusorij  appointment,  and  was  held  void(::).     But  this   lUuaory 
doctrine  having  given  rise   to   difficulties   and  family  ^PP"'°  '"^"  ^• 
disputes,  from  the  uncertainty  of  the  question  what  was 
too  small  or  what  a  sufficient  share,  the  meddlesome 
doctrine  of  equity  on  this  point  was,  in  the  year  1830,  TUc  doctrine 
abolished  by  Act  of  Parliament  (a) ;  and  now  the  appoint-  aboHshed.  ^°^ 
ment  of  any  share,  however  small,  cannot  be  set  aside 
on  the  ground  of  its  being  illusory.     The  Act  extends, 
as  did  the  doctrine,  to  real  estate  as  well  as  personal ; 
Init  landed  property  is,  from  its  nature,  seldom  cut  up 
into  little  portions. 

Although  no  appointment  was,  since  this  Act,  void  Exclusive 

.  .  .  appointment, 

for  being  illusory,  yet  where  an  exclusive  appointment  wiicn  void, 
was  not  authorised,  any  appointment,  by  which  any 
object  of  the  power  would  be  entirely  excluded,  was 
until  the  year  1874  still  void.  Thus,  if  l.OOOZ.  were 
given  to  A.,  B.,  and  C.  in  such  shares  as  their  father 
should  appoint,  and  in  default  of  appointment  to  them 
equally,  an  appointment  of  900/.  to  A.  would  have  been 
good,  as  100/.  would  remain  to  be  equally  divided 
between  the  three  (&),  of  which  B.  and  C.  would  get 
each  one-third  (c).  But  a  subsequent  appointment  of 
the  remaining  lOOZ.  to  B.  would  have  been  void,  as 
altogether  excluding  C,  who  was  equally  an  object  of 
the  power  {d).  Now,  by  an  Act  of  1874  (c),  no  appoint-  New  enact- 
ment wliich  shall  thereafter  be  made  in  exercise  of  any 
power  to  appoint  any  property,  real  or  personal,  amongst 
several  objects,  shall  be  invalid  at  law  or  in  equity  on 

(z)  1  Sugd.  Pow.  568  sr^.;  449,  v.  Hanrott,  14  Beav.   143.    See 

8th  ed. ;  Chance  on  Powers,  396  >iq.  Foster  v.  Cautley,  6  De  Gex,  M.  & 

(a)  Stat.  II  Geo.  IV.  &  1  Will.  G.  55 ;  BuUeel  v.  Plummer,  L.  R. 

IV.  c.  46, 16th  July.  1830.  6  Ch.  160. 

(6)  You7ig    V.     Waterpark,   13  (d)  2  Ves.  jun.  355. 

Sim.  202.  (e)  Stat.  37  &  38  Vict.  c.  37, 

(c)  Wilson  V.  Piggott,  2  Ves.  s.  i,  passed  30th  of  July,  1874, 
jun.  351 :  2  R.  R.  246 ;   Wombioell 

W.P.P.  24 
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Hotchpot. 


No  appoint- 
ment can  be 
made  to  exe- 
cutors or  ad- 
ministrators 
of  deceased 
objects. 


tliG  ground  that  finy  object  of  such  power  has  been 
altogether  excluded ;  but  every  such  appointment  shall 
be  valid  and  effectual,  notwithstanding  that  any  one  or 
more  of  the  objects  shall  not  thereby,  or  in  default  of 
appointment,  take  a  share  or  shares  of  the  property 
subject  to  such  power  (/).  It  is  customary,  however, 
in  modern  settlements  to  give  to  parents  an  express 
power  of  appointment  in  favour  of  any  one  or  more  of 
the  children  exclusively  of  the  others.  And  in  order 
that  those,  to  whom  appointments  have  been  made,  shall 
not  obtain  more  than  may  have  been  intended  for 
them,  it  is  generally  provided  that  no  child  taking  any 
share  of  the  fund  under  any  appointment  shall  be 
entitled  to  any  share  in  the  part  unappointed  without 
bringing  his  or  her  share  into  Iwtchpot,  and  accounting 
for  the  same  accordingly  (jj).  Under  such  a  provision, 
A.,  in  the  instance  above  given,  would  not  be  entitled 
to  any  share  in  the  lOOZ.  unappointed,  without  also 
agreeing  to  a  like  division  of  his  900/.  amongst  himself 
and  the  others.  The  clause  of  hotchpot  operates 
favourably  to  the  representatives  of  those  children  who 
may  happen  to  die  before  any  appointment  shall  have 
been  made  to  them.  For  when  a  power  is  given  to 
appoint  amongst  children,  no  appointment  can  be  made 
to  the  executors  or  administrators  of  those  who  may 
have  died  {h) ;  so  that  such  executors  or  administrators 
cannot  possibly  take  more  than  the  aliquot  part  given 
to  the  deceased  child  in  default  of  any  appointment ; 
whilst  they  may  be  partially  or  totally  excluded  even 
from  that  by  a  partial  or  complete  exercise  of  the 
power  of    appointment    in   favour   of    the    surviving 


(/)  I^y  sect.  2  it  is  provided 
that  nothing  in  the  Act  contained 
shall  prejudice  or  atfect  any  pro- 
▼ision  in  any  deed,  will  or  other 
instrument  creating  any  power, 
wliich  shall  declare  tlie  amount 
or  the  share  or  shares  from  which 
no  object  of  the  power  shall  be 
excluded,  or  some  one  or  raorp 


object  or  objects  of  the  power 
shall  not  be  excluded. 

{g)  iSee  form  of  settlement  in 
Appendix  C,  po^t. 

(h)  Boyle  v.  The  Bishop  of 
Peterborough,  1  Ves.  jun.  299 ; 
2  R.  K.  108;  RicUtts  v .  Loftus, 
4  You.  &  Coll.  519. 
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children,  or  even  of  a  single  survivor.  When  the 
appointment  is  partial  only,  the  executors  or  adminis- 
trator of  a  deceased  child  will,  under  the  hotchpot 
clause,  divide  the  fund  unappointed  with  the  other 
children,  to  whom  no  appointment  may  have  been  made ; 
whereas,  without  such  a  clause,  the  children  to  whom 
appointments  had  been  made  would  be  equally  entitled 
to  participate  in  the  part  unappointed  (i). 

"When  a  power  is  given  to  appoint  property  amongst  Appointment 
a   particular  class,   no   portion    of   the   fund    can   be  ^™'^"ss*  * 
appointed  in  favour  of  any  person  who  is  not  a  member 
of  that  class ;  and  any  appointment  to  such  person  will 
accordingly  be  void.     Thus,  if  the  power  be  to  appoint  Children, 
the  property  to  all  or  any  of  the  children  of  the  appointor 
in  such  manner  as  he  may  think  fit,  no  interest  in 
the   property  can   be  appointed  to   any  grandchild  of 
the  appointor ;  for  a  grandchild  is  not  an  object  of  the 
power  (/).      So  if  the  power   be   to  appoint   amongst  Nephews, 
nephews  or   grandnephews,  those  only  can   take  any 
shares  who  answer  that  description  (A-).     Again,  if  the  Younger 
power  be  to  appoint  portions  amongst  younger  children, 
nothing  can  be  taken  by  a  younger  son  who  afterwards 
becomes  the  eldest  by  the  decease  of  his  elder  brother  (/) ; 
although  if  he  should  have  actually  received  any  share 
in  the   money  whilst  a   younger   son,  he  will  not   be 
obliged  to  refund  it  on  becoming  the  eldest  (m).     The 
word  "younger,"   however,  is  taken  in  parental   pro- 
visions (n),  not  literally,  but  as  meaning  any  child  who 
may  not  be  entitled  to  the  family  estate.     Therefore  a 

(i)  Wilson  V.  Piggott,  2  Yes.  {I)  ChadiDickv.Doleman,yern. 

jun.  371 ;  2  R.  R.  24:ti ;  Womhwell  528  ;    Lord   Teyiiham  v.  Webb,  2 

V.  irrt?iro«,  14BeaT.  143;  Wahns-  Ves.  sen.  198;  Gray  v.  Earl  of 

ley  V.    Vaughan,  1  De  G.  &  J.  Limerick,  2  De  G.  &  S.  370.     See 

114.  Sandeman  v.  Mackenzie,  1  J.  &  H. 

(_;■)  Alexander  v.  Alexander,  2  G13. 

Ves.  sen.  640 ;  Bristow  v.  Warde,  (m)  2   Sugd.   Pow.  293  ;    G80, 

2  Ves.  jun.  336  ;  2  R.  R.  235.  8th  ed. 

(fe)  Falkner   v.    Butler,    Amb.  (n)  Hall  v.  Hewer,  Amb.  203  ; 

514  ;   Waring  v.  Lee,  8  Beav.  247.  Lyddon  v.  Ellison,  19  Beav.  565. 
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CliildenvBn<;c 
s;(  mere. 


daughter,  avIio  may  be  the  eldest  child,  would  1)C 
considered  as  a  proper  object  of  a  power  to  appoint 
amongst  the  younger  children,  whilst  her  younger 
l)rother,  l)eing  the  eldest  son  entitled  to  the  family 
estate,  would  not  be  allowed  to  participate  (o).  And 
in  the  same  manner  a  second  son  becoming  the  eldest, 
but  not  obtaining  the  family  estate,  would  be  allowed 
a  share  (^j).  A  power  to  appoint  amongst  children 
living  at  their  father's  decease  includes  a  child  C7i 
ventre  sa  mere  (q). 


When  an  ap- 
pointment to 
the  issue  of 
a  child  is 
good. 


In  some  cases  where  the  power  only  authorises  an 
appointment  amongst  children,  an  appointment  in  favour 
of  the  issue  of  a  child  may  be  sustained  as  being,  in 
effect,  first  an  appointment  to  the  child,  and  then  an 
assignment  by  such  child  in  favour  of  his  issue  (r).  But 
this,  of  course,  can  only  be  done  when  the  child  is  of 
age,  and  is  a  party  to  and  executes  the  deed  by  which 
the  appointment  is  made.  And  the  more  regular  plan 
in  such  cases  is,  for  the  father  first  to  make  the  appoint- 
ment in  favour  of  the  child,  and  then  for  the  child  to 
make  an  assignment  of  the  fund  appointed  to  trustees 
in  trust  for  his  children  in  the  manner  intended. 


Appointment 
by  a  father 
must  not  be 
for  his  own 
benefit. 


Fraud  on  the 
power. 


An  appointment  by  a  father  in  favour  of  his  child,  in 
exercise  of  a  power  for  that  purpose,  ought  to  be  made 
for  the  benefit  of  the  child  who  is  the  object  of  the 
provision,  and  not  indirectly  for  the  benefit  of  the  father 
who  makes  the  appointment,  or  of  any  other  person. 
Accordingly,  any  exercise  of  the  power  under  a  bargain 
for  or  even  with  a  view  to  the  benefit  of  the  appointor, 


(o)  Fierson  v.  Garnet,  2  Bro. 
C.  C.  38;  Heneage  v.  HunloJce, 
'2  Atk.  456 ;  Beal'e  v.  Biale,  1  P. 
Wms.  244. 

(p)  Spencer  v.  Spencer,  8  Sim. 
87;  Macoubrey  v.  JoncA,  2  Kay 
&  J.  681;  Sing  v.  Ltxlv;,  2  H.  & 
isr.  68. 


{q)  Beale  v.  Beetle,  1  V.  Wms. 
244. 

(r)  Routled'ie  v.  Dorril,  2  Vea. 
iua.  357 ;  2  R.  R.  2.50 ;  West  v. 
'Berneif,  1  Russ.  &  ^\\.  431,  439 ; 
32  R.  R.  237  ;  Gullsniid  v.  GohJ- 
smid,  2  Hare,  187 ;  Limhard  v. 
Grote,  1  My.  &  K.  1. 
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or  of  any  other  person  than  one  of  the  objects  of  the 
power,  will  be  considered  as,  in  technical  phrase,  a  fraud 
on  the  power,  and  will  be  void  (s).  But  when  there  is 
no  evidence  that  the  appointment  is  made  under  a 
bargain  for  the  benefit  of  the  father,  although  there  may 
be  strong  suspicion  that  such  is  the  case,  the  appoint- 
ment cannot  be  set  aside  (^).  Powers  of  appointment 
amongst  children  usually  enable  the  parent  to  fix 
the  age  or  time  at  which  the  fund  appointed  shall  vest 
in  any  child.  But,  on  the  principle  just  stated,  a  father 
will  not  be  allowed  to  make  an  immediate  appointment 
to  an  infant  child,  for  the  sake  of  becoming  himself 
entitled  to  the  fund  appointed,  as  the  child's  personal 
representative,  in  the  event  of  its  decease  (?<■).  An 
appointment  to  an  infant  is  not,  however,  necessarily 
void  on  account  of  the  circumstance  that  the  father  who 
has  made  the  appointment,  will  become  entitled  to  the 
property  appointed  in  the  event  of  the  child's  decease  (x). 

In  the  exercise  of  powers  of  appointment  amongst  Perpetuity  to 
children,  care  should  be  taken  not  to  postpone  the  vest-  the^exercise^ 
ing  of  their  shares  to  a  period  which  may  exceed  the  of  powers, 
limits  allowed  by  the  law  of  perpetuity  (y).      When 
the  power  of  appointment  is  a  general  power,  enabling 
the  appointor  to  make  a  disposition  in  favour  of  any 
object  he  may  please,  the  property  is  evidently  not  tied 
up  so  long  as  such  a  power  exists  over  it ;  and  neither 
the  reason  nor  the  rule  which  forbids  a  perpetuity  has 
any  application  till  some  settlement  is  made  in  exercise 

(«)  Daubeney    v.    Coclihurn,    1  N.  C.  664. 

Mer.   626 ;  Palmer  v.   Wheeler,  2  (m)  Cunynghame  v.  TliurJoto,  1 

Ball  &  B.  18  ;  Jackson  v.  Jackson,  Russ.  &  M.  436 ;  32  R.  R.  242  ; 

1  Dru.  91 ;  Thompson  v.  Simpson,  Lord   Sandwich's    case,   cited    11 

2  Jo.  &  Lat.  110  ;  Tophamv.Buke  Ves.  479;  Gee  v.  Gurney,  2  Coll. 
of  Vortland,  1  De  G.,  J.  &  S.  517  ;  486. 

11  H.  L.  C.  32;   Pryot-  v.  Pryor,  (a;)  Butcher  v.  Jackson,  14  Sim. 

2  De  G.,  J.  &  S.  205.  444;     Fearon    v.    Desbrimy,     14 

(<)  M'Queen   v.    Farquhar,   11  Beav.    635 ;    Henty  v.    Wrey,  21 

Yes.  467  ;  8  R.  R.  212  ;  Hamilton  Ch.  D.  332. 

V.    Kirwan,   2   Jo.   &   Lat.   393;  (y)  See  fmfe,  p.  366. 
Campbell  v.  Home,  1  You.  &  Coll. 
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of  such  a  power.  In  such  a  case,  therefore,  the  limits 
of  perpetuity  commeuce  from  the  time  of  the  appoint - 
meut  (z).  But  where  the  power  of  appointment  is  to  be 
exercised  only  in  favour  of  a  particular  class  of  objects, 
the  property  subject  to  the  power  is  evidently  already 
tied  up  in  favour  of  that  class.  The  limits  of  perpetuity 
are  therefore  in  this  case  to  be  reckoned,  not  from  the 
time  of  the  exercise  of  the  power,  but  from  the  date  of 
its  creation.  The  interests  given  by  the  power  must, 
for  this  purpose,  be  regarded  as  if  they  had  been  inserted 
in  the  settlement  by  which  the  power  was  created ;  and 
if  such  interests  would  have  been  too  remote,  if  inserted 
in  the  original  settlement,  they  will  be  too  remote  when 
given  in  exercise  of  the  power  (a).  Thus  a  person 
having  a  general  power  of  appointment  by  will  over  a 
fund,  may  by  his  will  appoint  a  share  of  it  in  favour 
of  any  unborn  child  of  his  own,  to  be  vested  in  such 
child  on  his  attaining  the  age  of  twenty-three  years. 
The  limit  of  perpetuities  is  reckoned  from  the  time  of 
the  appointment,  which  in  this  case  is  the  death  of  the 
appointor,  when  his  will  begins  to  take  effect.  The 
child  must  necessarily  then  be  born,  or  en  xcntre  sa 
mere,  and  the  child's  life  is  accordingly  the  life  then 
in  being  within  which  the  share  must  necessarily  vest. 
But  if  by  a  marriage  settlement  a  fund  be  settled  in 
trust  for  the  father  for  his  life,  and  after  his  decease  in 
trust  for  the  children,  in  such  shares  as  he  shall  appoint 
by  his  will,  he  cannot  make  an  appointment  in  favour 
of  any  unborn  child,  to  be  vested  on  his  attaining  the 
age  of  twenty-three  years.  For  in  this  case  the  limit 
of  perpetuities  counts  from  the  date  of  the  settlement, 
when  the  property  was  first  tied  up  for  the  benefit  of 
the  children ;  and  this  limit  would  be  exceeded  if  the 

(2)  ISugd.Pow.  249,  495:  395,  (o)  Co.  Litt.  271  b,  11.  (1).  vii, 

8th  ed. ;  Rous  v.  Jackson,  29  Ch.  2  ;  1    Sugd.  Pow.  498 ;  39(J,  Sth 

D.  521  ;  Re  Flouri;  55  I^.  J.  Cli.  ed. ;  Routledge  v.  Lonil,  2  Yes. 

2(J0  ;  Stuart  v.  Bahington,  27  L.  I'uu.  357 ;  2  K.  R.  250. 
K.  Ir.  Ch.  551. 
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child  should  not  attain  the  given  age  within  twenty-one 
years  after  the  decease  of  the  father,  who  was  the  life 
in  being  at  the  date  of  the  settlement.  And  the  rule 
is,  that  every  limitation  which  may  exceed  in  duration 
a  life  or  lives  in  being,  and  twenty-one  years  afterwards 
(allowing  for  the  period  of  actual  gestation),  is  void  as 
tending  to  a  perpetuity  {h). 

When  personal  property  is  directed  to  be  paid  to  any  Tlie  Courts 
persons  at  a  future  time,  the  leaning  of  the  Court  is  Snteres^ts^^**^'^ 
always  in  favour  of  vested  interests ;  that  is  to  say,  the 
Court  leans  to  that  construction  which  will  give  to  the 
parties  a  present  assignable  and  transmissible  right  to 
that  which  is  not  payable  till  a  future  time.     Thus  if 
a  legacy  be  given  to  a  person  to  be  payable  when  he 
attains  the  age  of  twenty-one  years,  the  legacy  is  con- 
sidered to  be  immediately  vested,  and  will  accordingly 
be  payable  to  the  administrator  of  the  legatee  in  case  he 
should  die  under  age  (c).   So  if  personal  estate  be  settled 
in  trust  for  A.  for  life,  and  after  his  decease  for  all  his 
children  in  equal  shares,  each  of  liis  children  will  be 
entitled   to  a  share,   whether  such   child   survive  his 
parent  or  not,  and  although  such   child  should  die  in 
infancy  {d).     If,  however,  the  property  should  consist  Vesting  of 
of  money  charged  on  land  or  other  real  estate,  such  as  char^"ed  oa 
the  portions  of  younger  children  when  the  family  estate  land, 
is  entailed  on  the  eldest  son,  the  rule  is  different ;  and 
if  any  of  the  children  should  die  before  the  time  when 
his  or  her  portion   becomes   payable,  it   will,  in  the 
absence  of  special  provision  to  the  contrary,  sink  into 
the  land  for  the  benefit  of  the  estate  (e). 

In  the  settlement  of  personal  property  upon  children  Vesting  of  in- 
there  are  two  plans,  either  of  which  may  be  adopted  trchildfeiT^ 

(h)  See   Williams,  K.   P.  39G,  17  R.  R.  91 ;  Templeton  v.  War- 

397, 20th  ed.  rington,  13  Sim.  267.   See  Swallow 

(c)  Black.     Comm.    153 ;    Co.  v.  Binns,  1  K.  &  J.  417. 
Litt.  237  a,  note  (1).  (e)  Co.  Litt.  237  a,  n.  (1).     See 

(cO  Sheij  Y.  Barnes,3  Mer.  335 ;  Evans  v.  Scott,  1  H.  L.  C.  43,  57. 
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with  respect  to  the  vesting  of  the  interests  given.  The 
one  plan  is,  to  vest  the  interests  of  the  children  in  them 
immediately  as  they  come  into  being,  divesting  from 
each  of  them  proportionate  shares  as  others  are  born, 
and  also  divesting  the  shares  altogether  in  favour  of  the 
others,  in  the  event  of  the  decease  of  any  son  under  age, 
or  of  any  daughter  under  age  and  without  having  been 
married.  The  other  plan  is,  to  vest  the  interests  given 
only  in  those  who,  being  sons,  attain  the  age  of  twenty- 
one  years,  or,  being  daughters,  attain  that  age  or  marry 
under  it ;  and  this  is  the  plan  now  usually  adopted  (/). 
So  far  as  the  corpus  of  the  fund  is  concerned,  the 
result  of  each  of  these  plans  is  the  same,  the  property 
being  ultimately  divided  only  amongst  those  children 
who,  being  sons,  live  to  come  of  age,  or,  being  daughters, 
come  of  age  or  previously  marry.  But  with  regard  to 
the  income  of  the  fund  the  plans  are  different.  In  the 
first  case,  the  income  belongs  to  the  children  whilst 
under  age  ;  but  in  the  second,  no  interest  either  in  the 
income  or  in  the  principal  is  given  during  minority,  or, 
in  the  case  of  daughters,  until  marriage  under  age. 
Maintenance  In  the  first  case,  therefore,  if  the  father  be  dead,  the 
tion.  income  will  be  payable  to  the  guardian  of  the  children 

toward  their  maintenance  and  education;  but  in  the 
second  case,  there  was  formerly  no  provision  for  these 
purposes  in  the  absence  of  express  directions.  Such 
directions,  therefore,  were  in  such  cases  always  inserted, 
with  a  provision  for  the  accumulation  of  the  surplus 
income  by  way  of  increase  of  the  principal.  If,  how- 
ever, the  provision  were  made  by  a  parent,  or  by  a 
person  in  loco  jparentis  (g),  or  if  the  whole  property 
were  ultimately  to  go  amongst  the  children  (h),  or  if 
the  persons  entitled,  in  the  event  of  the  children  not 

(/)  See   Williams   on    8et(le-  Ves.   1  ;  8   R.  R.  CI  ;   Martin  v. 

ments,  160,  1G2;  Davidson,  Free.  Martin,  L.  R.  1  Eq.  :i6'J. 

Conv.  iii.  1(30,  3rd  cd. ;  Appendix  (/t)  Haley  v.  Bannixter,  4  Mad. 

Cpoit.  275;    20    R.    R.    2'.>9;    Errat   v. 

{g)  Chambers    v.    Goldwin,   11  Jiarloii;  14  Yes.  202  ;  ti  R.  R.  273. 
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living  to  attain  vested  interests,  should  agree  (i),  the 
Court  would  direct  the  income  to  be  applied  for  the 
children's  maintenance  in  the  absence  of  sufficient 
provision  for  that  purpose,  and  even  in  the  face  of  an 
express  direction  to  accumulate  the  income  0).  The 
Conveyancing  Act  of  1881  contains  provisions  (k)  pur- 
porting to  authorise  trustees  holding  any  property  in 
trust  for  an  infant,  either  for  life,  or  for  any  greater 
interest,  and  whether  absolutely,  or  contingently  on  his 
attaining  the  age  of  twenty-one  years,  or  on  the 
occurrence  of  any  event  before  his  attaining  that  age, 
to  apply  the  income  of  that  property,  or  any  part  thereof, 
for  or  towards  the  infant's  maintenance,  education  or 
benefit.  In  consequence  of  the  construction  now  placed 
upon  these  provisions  (^),  it  appears  sufficient  to  rely 
upon  them  in  drafting  instruments  intended  to  carry 
out  the  latter  mode  of  settlement  above  referred  to,  or 
in  any  case  in  which  a  gift  of  property  is  made  in  trust 
for  an  infant  or  a  class  of  infants  contingently,  in  such 
a  way  that  upon  the  happening  of  the  contingency  the 
intermediate  income,  from  the  date  of  the  gift  until  the 
happening  of  the  contingency,  will  go  to  the  donee  or 
donees  as  well  as  the  principal.  But  if  the  gift  of  the 
principal  be  so  made  as  not  to  carry  with  it  the  inter- 
mediate income,  such  income  cannot  be  applied  under 
the  Act  for  infants'  maintenance  (ni). 


(i)  Turner  v.  Turner,  4  Sim. 
430 ;  Cannings  v.  Flower,  7  Sim. 
523. 

(j)  Greenwell  v.  Greenwell,  5 
Ves.  194. 

(k)  Stat.  44  &  45  Vict.  c.  41, 
8.  43,  which  applies  to  instruments 
coming  into  operation  before  or 
after  the  commencement  of  the 
Act,  but  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed 
in  such  instruments,  and  subject 
to  the  provisions  thereof ;  see  lie 
Thatcher's  Tru4s,  20  Ch.  D.  4211. 
Somewhat  similar  provisions  with 
regard  to  maintenance  were  made 
by  "  Lord  Cranworth's  Act,"  stat. 


Statutory 
power  as  to 
maintenance. 


23  &  24  Vict.  c.  145,  ss.  26,  33 ; 
but  these  provisions  applied  only 
to  deeds  executed  and  wills  exe- 
cuted or  confirmed  or  revived  by 
codicil  executed  on  or  after  the 
28th  Aug.,  18G0 ;  and  they  were 
repealed  by  the  Act  of  1881.  See 
Re  Cotton,  1  Ch.  D.  232;  lie 
George,  5  Ch.  D.  837. 

(0  Re  Holjord,  1894,  3  Ch.  30  ; 
Re  Woodin,  1895,  2  Ch.  309;  Re 
Jeffery,  ib.  577. 

{in)  Re  Judkin's  Trusts,  25  Ch. 
D.  743;  Re  Dickxoit,  29  Ch.  D. 
331 ;  see  Re  Clements,  1894, 1  Ch. 
6G5 ;  Re  Bowlhy,  1904,  2  Ch.  685. 
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Maintenance        In  marriage  settlements  a  life  interest  is  usually  and 

of  children  m  ,        .  in,  i  i        /    x  / 

their  father's     properly  given  to  the  lather  and  mother  (n) ;  so  that  no 
lifetime.  provision  is  required  for  the  maintenance  of  the  children 

until  after  the  decease  of  the  survivor.  But  with  regard 
to  powers  or  trusts  for  the  maintenance  of  infant  children 
during  their  father's  lifetime,  the  general  rule  is  that 
they  are  to  be  used  with  a  view  to  the  benefit  of  the 
infants,  and  not  of  the  father  (o).  If,  therefore,  the 
father  be  of  ability  to  maintain  his  children  suitably 
out  of  his  own  resources,  the  Court  will  decline  to  order 
the  power  or  trust  for  their  maintenance  to  be  exer- 
cised (p).  And  if  a  discretion  in  the  matter  of  the 
application  of  income  for  infants'  maintenance  in  their 
father's  lifetime  be  given  to  trustees,  it  appears  that 
they  ought  to  consider  whether  the  father  is  of  ability 
to  maintain  his  children  suitably  before  applying  the 
income  for  the  infants'  maintenance  (q).  But  if  trustees 
be  expressly  empowered  to  apply  income  for  infants' 
maintenance,  without  reference  to  their  father's  ability 
to  maintain  them,  then  they  may  exercise  their  dis- 
cretion in  the  matter  without  considering  the  question 
of  the  father's  ability  (r).  And  where  it  is  intended 
that  trustees  should  so  exercise  their  discretion,  express 
directions  to  that  effect  should  always  be  inserted  in 
the  instrument  creating  the  trust.  If,  however,  a 
marriage  settlement,  to  which  the  father  was  a  party, 
but  which  gave  him  no  life  interest  in  the  settled  pro- 
perty, contain  an  imperative  trust  for  the  maintenance 
of  the  children  in  his  lifetime  out  of  the  income,  then 
the   income  will   be   directed   to  be  applied  for  their 

(«)  See  form  of  settlement  in  Ph.  317 ;  Luelcnow  v.  Brown,  12 

Appendix  C,  -post.  Jur.   1017 ;  Be  Bryant,   1894,   1 

(o)   Wilson  V.  Turner,  22  Ch.  D.  Ch.  324. 

521,  524.  (q)  See  Thoinpson    v.    Griffin, 

(p)  Jackson  V.  Jackson,  1  Atk.  Cr.  &  Ph.  317;    Wihon\.  Turner, 

513,  515;  Butler  v.  Butler,  3  Atk.  22  Ch.  D.  521 ;  Be  Lofthouse,  29 

5S,  W ;  Varhyv.Darley,  ih.:;9d;  Ch.    D.    921,    932;    Be   Bryant, 

JIu(jhe.-<  V.  Uughes,   1  lire.  V.  C.  1894, 1  Ch.  324. 

387 ;  Maberley  v.  Turton,  14  Vc-s.  (r)  Brophy  v.  Bellamy,  L,  K.  S 

499 ;  Thompson  v.  Griffin,  Cr.  &  Ch.  798. 


OF  SETTLEMENTS  OF  PERSONAL  PROPERTY.  379 

mainteuance,  irrespective  of  his  ability  to  maintaia 
them  (s) ;  though  if  a  settlement  made  under  similar 
circumstances  contain  only  a  mere  power,  or  a  dis- 
cretionary trust  for  the  infants'  maintenance,  the  case 
falls  within  the  general  rule  (t).  Where  the  mother 
of  infant  children  is  left  a  widow,  it  is  not  the  practice 
of  the  Court  to  inquh-e  into  her  ability  to  maintain 
them,  before  directing  the  exercise  of  a  power  or  trust 
for  their  maintenance  (w).  But  the  Court  has  declined 
to  interfere  with  the  exercise  of  trustees'  discretion, 
where  they  refused  to  exercise  a  discretionary  trust  for 
infants'  maintenance,  on  the  ground  that  their  mother, 
who  had  been  left  a  widow,  and  had  married  again,  was 
well  able  to  maintain  them  suitably  out  of  her  separate 
property  (cc).  When  two  funds  are  provided  for  the  ^Vhen  two 
maintenance  of  an  infant,  it  is  frequently  difficult  to  provided  for 
decide  to  which  fund  recourse  should  be  first  had.  The  niaintenanee. 
general  rule  is,  that  the  interest  of  the  infant  deter- 
mines the  order  of  application  (y) ;  but,  in  order  to 
avoid  questions,  it  is  very  desirable,  when  two  funds 
are  provided  for  an  infant's  maintenance,  to  direct  that 
one  of  them  shall  be  in  aid  only  of  the  provision 
afforded  by  the  other.  The  statutory  power  with 
regard  to  maintenance  (z)  gives  a  discretion  to  the 
trustees  to  apply  the  income  of  the  infant's  property 
for  his  maintenance,  whether  there  be  any  other  fund 
applicable  to  the  same  purpose,  or  any  person  bound 
by  law  to  provide  for  the  infant's  maintenance  or 
education,  or  not. 

It  is  the  duty  of  trustees  where  the  purposes  of  their  Investment 

of  trust  funds. 

(s)  Mundy   v.    Earl    Bowe,    i  (x)  Be  Bryant,  1894. 1  Ch.  r>24. 

Bro.  C.  C.  223;  Meacher  v.  Young,  ((/)  Foljambe  v.    Wilhuqhhy,  2 

2    My.    &    K.    490;    Stoclcen    v.      Sim.  &  Stu.  165;  25  E.  IJ.  178; 
Stocken,  4  My.  &  Cr.  95.  Lyjon  v.  Lord  Coventry,  44  Sim. 

(0  Thompson  v.  Griffin,  Cr.  &      41 ;    Martin  v.  Martin,  L.  K.   1 
Pli.   317 ;   Wilson  v.    Turner,   22      Eq.  3G9. 
Ch.  D.  521.  (2)  Stat.  45  &  46  Vict.  c.  41, 

(?<)    Doucjlai    V.    Andretos,    12      s.  43;  ante,  p.  377. 
Beav.  310. 
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trust  are  of  a  permanent  nature,  as  in  the  case  of  trusts 
for  parents  for  their  lives,  and  afterwards  for  their 
children,  to  invest  the  funds  which  are  placed  under 
their  control  in  such  manner  as  is  specified  in  the 
instrument  creating  the  trust,  or  in  the  absence  of 
express  directions  as  to  investment,  in  securities  in 
which  trustees  are  by  law  authorised  to  invest  trust 
money  (a).  Of  late  years  it  has  been  the  practice  in 
drawing  express  directions  for  the  investment  of  trust 
funds,  to  allow  a  much  wider  range  of  investment  than 
was  formerly  thought  prudent  {h).  The  range  of  invest- 
ment allowed  to  trustees  by  law  has  also  been  very 
considerably  extended,  and  the  Trustee  Act,  1893  (c), 
now  permits  trustees,  unless  expressly  forbidden  by  the 
instrument  creating  the  trust,  to  invest  their  trust 
funds  (d)  in  any  one  or  more  of  a  long  list  of  specified 
securities,  of  which  several  could  not  previously  have 
been  selected  for  the  investment  of  trust  money  without 
express  authority. 


Consent  to 
cliange  of 
investments. 


The  consent  of  the  persons  for  the  time  being  entitled 
to  the  income  of  the  property  is  generally  required  in 
settlements,  to  any  change  of  investment  which  the 
trustees  may  be  authorised  to  make ;  and  this  consent 
is  sometimes  required  to  be  in  writing,  and  occasionally 
to  be  testified  by  deed.  Where  consent  is  required,  it 
must  be  given  previously  to  or  at  the  time  of  the  change 
of  investment  (e) ;  for,  as  the  consent  is  required  as  a 
check  upon  the  trustees,  a  subsequent  consent,  when 
the  mischief  may  be  done,  is  evidently  unavailing.  The 
person  whose  consent  is  required  is  not,  however,  the 


(o)  See  Lewin  on  Trusts,  270 
87..  Oth  ed.  ;  33i)  .<q.,  11th  cd. 

{}))  See  D.ivittson,  I'rec.  Conv. 
iii.  14  sq.,  3rd  ed. ;  i.  229,  Sth  ed. ; 
Williams  on  Settlements,  170 ; 
and  Appendix  C,  ])0.<t. 

ir-)  Stat.  M  &  57  Vict.  c.  r>3, 
s.   1,  replacing  r)2  &  53  Vict.  c. 


32.  8.  3. 

(d)  See  Hume  v.  Lope>>,  1892, 
A.  C.  112. 

(&)  Bnti-man  v.  Davies,  3  Madd. 
98 :  18  K.  R.  200  ;  Grt-mham  v. 
Gibb>:<o>i,  10  liing.  3t)3;  38  K.  R. 
4r)8 ;  Wiles  v.  Grfsham,  2  Drew. 
258. 
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sole  judge  of  the  propriety  of  any  change  of  investment ; 
the  trustee,  by  virtue  of  his  office,  has  also  a  discretion  ; 
and  if  he  should  consider  the  investment  ineligible,  he 
may  refuse  to  make  it,  although  requested  so  to  do  by 
the  person  whose  consent  ought  to  be  obtained  (/).  But 
the  terms  of  the  instrument  may  require  the  trustees 
to  change  the  investments  at  the  request  of  any  given 
person ;  and  in  this  case  they  will  generally  be  bound 
to  act  accordingly,  unless  the  circumstances  of  the  case 
should  be  such  as  were  evidently  not  contemplated  when 
the  settlement  was  made(^). 


In  settlements  of  personal  property  authority  is  some-  investment  of 

times  given  to  the  trustees  to  make  investments  in  the  ?^**J^^^  money 

^  in  the  pur- 
purchase  of  landed  estates.      As  land  devolves  in  a  chase  of 


different  manner  from  personal  property,  it  is  obvious 
that  a  simple  change  of  the  property  from  personalty  to 
land  would  in  many  cases  materially  disarrange  the 
destination  of  the  property.  Thus  if  a  person  entitled 
under  the  settlement  to  a  reversionary  interest  in  the 
settled  fund  should  die  intestate,  his  administrator 
would  be  entitled  to  such  interest  on  trust  for  his  next 
of  kin  so  long  as  the  property  continued  to  be  personal, 
but,  if  it  had  been  changed  into  real  estate,  the  benefit  of 
it  would  belong  to  his  heir-at-law.  In  order  to  obviate 
this  inconvenience,  it  is  so  contrived  that  the  lands  to 
be  purchased  shall,  from  the  moment  the  purchase  is 
made,  be  considered  as  personal  property.  To  effect 
this  object,  the  lands  when  purchased  are  directed  to  be 
held  by  the  trustees  upon  trust  to  sell  them,  with  the 
consent  of  the  equitable  tenants  for  life,  during  their 
lives,  and  after  their  decease  at  the  discretion  of  the 
trustees  (h).  This  trust  for  sale  converts  the  lands  into 
money  in  the  contemplation  of  equity  ;  for  it  is  a  rule  of 

(/)  Lee  V.    Youug,  2  You.  &       ColL  N.  C.  617;  Caclocjanv.  Eurl 
Coll  N.  C.  532.  of  Essex,  2  Drew.  227. 

(gi)  Bosii  V.  Goihall,  1  You.  &  (/t)  See  Appendix  C.  j 


lands. 
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equity,  that  whatever  is  agreed  to  be  done  shall  be 
considered  as  done  already.  In  the  words  of  Sir  Thomas 
Sewell  (i),  "  iSTothing  is  better  established  than  this 
principle,  that  money  directed  to  be  employed  in  the 
purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  converted ; 
and  this  in  whatever  manner  the  direction  is  given, 
whether  by  will,  by  way  of  contract,  marriage  articles, 
settlement,  or  otherwise,  and  whether  the  money  is 
actually  deposited  or  only  covenanted  to  be  paid,  whether 
the  land  is  actually  conveyed  or  only  agreed  to  be  con- 
veyed. The  owner  of  the  fund  or  the  contracting 
parties  may  make  land  money,  or  money  land."  And 
if  land  is  clearly  directed  to  be  sold,  the  circumstance 
that  the  consent  of  some  person  or  persons  is  required 
to  the  sale  will  not  prevent  the  immediate  conversion  of 
the  land  into  money  in  the  contemplation  of  equity, 
although  such  a  circumstance  may  often  cause  a  long 
postponement  of  the  period  of  its  actual  conversion  (/.:). 
Election  that    Notwithstanding  a  trust  for  the  sale  of  land,  if  all  the 

lands  should  .       .  n  n  ■,■,  /i\  i-pc 

not  be  sold.  parties  interested  should  be  or  lull  age  (/),  and  it  temales 
unmarried  (7?i),  or  entitled  to  their  shares  for  their  separate 
use  or  as  their  separate  property  (n),  they  may  elect  that 
the  land  shall  not  be  sold ;  and  after  such  election  the 
land  will  be  considered  as  real  estate  in  equity  as  well  as 
at  law  (o).  And  the  election  of  the  parties  need  not  be 
expressed  in  so  many  words,  but  may  be  inferred  from 
any  acts  by  which  their  intention  is  clearly  shown  (p). 

(!)  In   Fletcher    v.    Ashhurner,  452. 
1   Bro.   C.  C.  490,  apiiroved  by  {n)  i?eDrtf7'(7807i,  11  Ch.  D.341. 

Lord    Alvanley  in    WhehJah  v.  (o)  Davies  v.  Ashford,  15  Sim. 

rartridqp,  5    Yes.    31)6,   397;    7  42;   and  see  ife  2?ai'eron,  1893,  3 

K.   R.   37.     See   also  Griffith  v.  Ch.  421. 
Eiclcettf,  7  Hare,  299.  (p)  Lingcn    v.   Soicray,    1    P. 

(/c)  See  Lechmere   v.    Earl    of  Wms.    172;    Cool: f on   v.  Reay,  5 

Carlisle,  3  P.  Wms.  218,  219.  Beav.  22 ;  Be  Davidson,  11  Ch.  D. 

(/)  Van  V.    Burnett,    19    Yes.  341 ;   and  see  Re  Daveron,  1893, 

102.  3  Ch.  421. 

(m)  Oldham  V.  Hiighe-o,  2  Atk. 
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The  rule  of  equity,  which  formerly  obliged  persons  Trustees' 
paying  money  or  assigning  other  personal  property  to  ''^^'^'^P  ^• 
trustees  to  see  to  the  due  application  thereof  pursuant 
to  the  trust,  has  been  mentioned  in  the  writer's  treatise 
on  the  Law  of  Eeal  Property  (q) ;  and  so  have  the 
statutes,  principally  the  Trustee  Act,  1893  (r),  under 
which  such  persons  may  now  be  discharged  from  this 
obligation  by  the  receipt  in  writing  of  the  trustees. 

When  a  trustee  dies,  or  desires  to  be  discharged  or  Appointment 
becomes  incapable  of  acting,  it  is  generally  desirable  to  trustees, 
appoint  a  new  trustee  in  his  place  ;  and  the  means,  by 
which  this  object  may  be  effected,  in  the  case  of  trusts 
of  personal  property,  are  exactly  the  same  as  in  the 
case  of  real  estate  (s).  The  jurisdiction  of  the  High 
Court  and  of  the  county  courts  to  appoint  new  trustees 
is  the  same  in  the  case  of  trusts  of  chattels  personal  as 
of  land(^).  And  the  statutory  powers  of  appointing 
new  trustees  contained  in  Lord  Cranworth's  Act  (ic)  and 
the  Conveyancing  Act  of  1881  (.r)  applied  to  trusts  of 
personal  as  well  as  real  property  (y).  Before  the  passing 
of  the  former  statute  it  was  the  practice  to  insert  express 
powers  to  appoint  new  trustees  in  instruments  creating 
trusts  of  personalty ;  subsequently  it  has  been  usual  to 
rely  on  the  statutory  power  (z).  The  power  to  appoint 
new  trustees  given  by  the  Conveyancing  Act  of  1881  is 
now  replaced  by  a  similar  power  contained  in  the 
Trustee  Act,  1893  (a).  This  power,  it  may  be  observed, 
is  discretionary ;  and  need  not  be  exercised  so  long  as 
there  remains  a  single  trustee  capable  of  executing  the 

(q)  P.  590,  20th 'ed.  (x)  Stat.  44  &  45  Vict.  c.  41, 

(?)  Stat.  56  &  57  Vict.  c.  53,  s.  31. 

s.   20,  replacing  44   &  45    Vict.  (y)  See  Williams,  R.  P.   190, 

c.  41,  s.  3(J.  20th  ed. 

(s)   See  Williams,  R.   P.   189,  (z)  See  Davidson,  Prec.  Conv. 

193, 20th  ed.  iii.     228,    720,     721,     3rd    ed. ; 

(f)  Williams,   R.  P.  189,   and  Williams' Conveyancing  Statutes, 

n.  (m),  193,  20th  ed.  177. 

(w)  Stat.  23  &  24  Vict.  c.  145,  (a)  Sta^^.  56  &  57  Vict.  c.  53, 

63.  27,  34.  8.  10. 
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Kolircnicnt 
of  trustee. 


trust  (h).  The  retirement  of  a  trustee  must  be  effected 
in  the  same  way,  whether  the  trust  be  of  real  or  personal 
estate  (c) ;  and  the  provisions  of  the  Conveyancing  Act 
of  1881  (d)  enabling  a  trustee  to  be  discharged  Ijy 
deed,  where  more  than  two  trustees  remain  to  execute 
the  trust  (c),  are  now  re-enacted  in  the  Trustee  Act, 
1893  (e). 


\Ksii\\<^  trust 
property  in 
new  nnd 
contiiuiiiig 
trustees. 


A  mere  appointment  of  a  new  trustee  is  no  more 
sufficient  to  invest  him  with  the  ownership  of  the  trust 
property,  in  the  case  of  personalty,  than  to  give  him 
the  legal  estate  in  the  case  of  realty  (/).  Personal 
estate,  of  which  a  new  trustee  has  been  appointed,  must 
therefore  be  duly  vested  in  the  new  and  continuing 
trustees  (g).  Formerly,  this  was  always  accomplished 
by  the  ordinary  modes  of  transfer  of  chattels  (h),  But 
now,  by  the  Trustee  Act,  1893  {i),  where  a  deed  by 
which  a  new  trustee  is  appointed  to  perform  any  trust 
contains  a  declaration  hi/  the  appointor  to  the  effect 
that  any  estate  or  interest  in  any  chattel  subject  to  the 
trust,  or  the  right  to  recover  and  receive  any  debt  or 
other  thing  in  action  so  subject,  shall  vest  in  the  persons 
who  by  virtue  of  the  deed  become  and  are  the  trustees 
for  performing  the  trust,  that  declaration  shall,  without 
any  conveyance  or  assignment,  operate  to  vest  in  those 
persons,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  that  estate,  interest,  or  right.  And  where  a  deed 
by  which  a  retiring  trustee  is  discharged  under  this 
Act  contains  a  similar  declaration  hy  the  retiring  and 


(6)  See  Warburton  v.  Sandy'', 
14  Sim.  622 ;  stat.  5G  &  57  Vict, 
c.  53,  s.  22,  replacing  44  &  45 
Vict.  c.  41,  8.  38;  Williams' 
Conveyancing  Statutes,  194 — 198, 
341. 

(r)See  Williams,  R.  P.  191, 
20th  ed. 

((I)  Stat.  44  &  45  Vict.  c.  41, 
8.  32. 

(e)  Stat.  56  &  57  Vict.  c.  53, 
8,  11, 


(/)  See  Williams,  R.  P.  191, 
20tii  ed. ;  Warhurton  v.  SanrJy^, 
14  Sim.  622. 

(g)  See  stat.  56  &  57  Vict, 
c.  .53,  s.  10(2(7). 

(fe)  See  Davidson,  Prec.  Couv. 
iv.  612,  619—621,  3rd  ed. 

(0  stat.  56  &  57  Vict.  c.  53, 
8.  12,  re-enacting  44  \-  45  Vict, 
c.  41,  8.  34,  and  also  dealing  with 
tlio  vesting  of  laud  ;  see  Williams, 
R.  P.  192,  20th  ed. 
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continuing  trustees,  and  hy  the  other  person,  if  any, 
empowered  to  ajyjwint  trustees,  that  declaration  shall 
have  a  similar  effect.  Such  vesting  declarations  are 
now  frequently  employed ;  but  they  are  not  applicable 
to  any  share,  stock,  annuity,  or  other  property  transfer- 
able only  in  books  kept  by  a  company  or  other  body, 
or  in  manner  prescribed  by  or  under  Act  of  Parlia- 
ment (k) ;  and  such  property  must  be  expressly  assigned 
to  the  new  and  continuing  trustees  according  to  its 
ordinary  mode  of  transfer  [1). 


It  is  not  always  possible  to  obtain  the  concurrence  Vesting 
of  a  superseded  trustee  in  transferring  stock  or  shares  stock,  &c. 
to  new  and  continuing  trustees.     To  meet  difficulties 
of  this  kind  it  is  provided  by  the  Trustee  Act,  1893  (m), 
replacing  enactments  of  the  Trustee  Acts,  1850   and 
1852  (n),  that  in   any  of  the   cases    stated   below  (o). 


(Ic)  See  ante,  pp.  41,  288,  295, 
299. 

(Z)  A  couveyanco  or  transfer 
made  for  effectuating  the  appoint- 
ment of  a  new  trustee  is  charged 
with  a  stamp  duty  of  10s. ;  stat. 
54  &  55  Yict.  c.  39,  s.  62,  re- 
placing 33  &  34  Vict.  c.  97,  s.  78  ; 
see  Hadfjett  v.  The  Commissioners 
of  Inland  Bevenw,  3  Ex.  D.  4G. 

(m)  Stat.  50  &  57  Vict.  c.  53, 
8.  35  ;  see  R.  S.  0.  Orders  LIVu, 
LV.  llule  loA. 

(?i)  Stats.  13  &  14  Vict.  c.  GO, 
88.  22—27,  31,  35,  37;  15  &  16 
Vict.  c.  55,  88,  3 — 6. 

(o)  (i.)  Where  the  High  Court 
appoints  or  lias  appointed 
a  new  trustee ;  and 
(ii.)  Where  a  trustee  en- 
titled alone  or  jointly  with 
another  person  to  stock  or 
a  chose  in  action  : — 

(a)  is  an  infant ;  or 

(b)  is  out  of  tlie  jurisdic- 
tion of  the  High  Court ; 
or 

(c)  cannot  bo  found ;  or 

(d)  neglects  or  refuses  to 
transfer  stock  or  receive 
the    dividends   or    in- 

w.r.p. 


come  thereof,  or  to  sue 
for  or  recover  a  chose 
in  action  according  to 
tlie    direction    of    the 
person    absolutely    en- 
titled   thereto    for    28 
days   next  after  a  re- 
quest   ill   writing    has 
been  made  to  liim  by 
the  person  so  entitled 
(Jic  Knox'  Trusts,  1895, 
2  Ch.  483)  ;  or 
(c)  neglects  or  refuses  to 
transfer  stock  or  receive 
tlie  dividends  or  iucomo 
tliereof  for  28  days  next 
after  an   order  of  the 
High    Court    for    that 
purpose  has  been  served 
on  him ;  or 
(iii.)  Where  it  is   uncertain 
whether  a  trustee  entitled 
alone      or     jointly     with 
another  person  to  stock  or 
a  chose  in  action  is  alive 
or  dead. 
In    tliis    Act    the    expression 
"  trustee "  appears  to  include  a 
personal  representative  of  a  de- 
ceased person :  see  sect.  50. 
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the  High  Court  may  make  an  order  vesting  the  right 
to  transfer  or  call  for  a  transfer  of  stock,  or  to  receive 
the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
a  chose  in  action,  in  any  such  person  as  the  Court  may 
appoint.     Where,  however,  the  order  is  consequential 
on  the  appointment  by  the  Court  of  a  new  trustee,  the 
right  shall  be  vested  in  the  persons  who,  on  the  appoint- 
ment, are  the  trustees.     And  where  the  person  whose 
right  is  dealt  with  by  the  order  was  entitled  jointly  with 
another  person,  the  right  shall  be  vested  in  that  last- 
mentioned  person  either  alone,  or  jointly  with  any  other 
person  whom  the   Court   may  appoint.     In   all  cases 
where  a  vesting  order  can  be  so  made,  the  Court  may, 
if  it  is  more  convenient,  appoint  some  proper  person  to 
make  or  join  in  making  the  transfer.     And  the  person, 
in  whom  the  right  to  transfer  or  call  for  the  transfer  of 
any  stock  is  vested  by  an  order  of  the  Court  under  this 
Act,  may  transfer  the  stock  to  himself  or  any  other 
person,  according  to  the  order  (_^j).    The  above  provisions 
of  the  Trustee  Act,  1893  (q),  relate  to  fully  paid  up  shares 
as  well  as  stock,  and  also  to  any  fund,  annuity,  or  security 
transferable  in  books  kept  by  any  company  or  society,  or 
by  instrument  of  transfer,  either  alone  or  accompanied  by 
other  formalities,  and  any  share  or  interest  therein  (r). 
Where  a  lunatic  is  entitled  to  any  stock  or  chose  in 
action  upon  trust,  either  alone  or  jointly  with  another, 
or  as  legal  personal  representative  of  a  deceased  person, 
the  judge   in  lunacy  is  empowered   to  make  similar 
vesting  orders  (s). 


Trustees' 
costs  and  re- 
eponsibilitiea. 


The  office  of  trustee  of  a  settlement  is  one  involv- 
ing great  responsibility,  and  frequently  much  trouble, 

(p)   See   Bt   Greijson,   1893,   3  stock. 

Ch.  233.  0)  See  ante,  pp.  41,  288,  295, 

(g)  Stat.  56  &  57  Yict.  c.  .^3,  299. 

s.  no.    These  provisions  also  relate  (s)  Stat.  53  Vict.  c.  5,  s.  136. 

to  shares  in  ships  registered  under  See  lie  Fuller,  IdOO,  2  Ch.  551; 

the     Merchaut     Shipping    Acts  cf.  lie  Lanyilule,  1901,  1  Ch.  3. 
(^aute,   p.  110),   as   if    they    were 
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without  any  remuneration ;  for  a  trustee  is  not  allowed 
to  make  a  profit  of  his  trust.  And  if  he  be  a  solicitor,  Solicitor  can- 
he  cannot  receive  payment  for  his  professional  trouble  professioual 
incurred  in  the  business  of  the  trust  {t),  unless  he  trouble, 
be  authorised  to  receive  such  payment  by  the  instru- 
ment creating  the  trust  {u),  or  expressly  stipulate  before 
accepting  the  office,  that  he  shall  be  permitted  to  charge 
for  his  services  [x),  or  unless  his  charges  be  voluntarily 
paid  by  the  ccshii  que  trust  with  full  knowledge  that 
they  might  have  been  resisted  {y).  But  a  trustee  may 
charge  against  the  trust  property  all  costs  and  expenses 
properly  incurred  in  the  conduct  of  the  trust  {z).  And 
it  has  been  held,  that  in  the  event  of  legal  proceedings 
being  brought  against  the  trustees,  one  of  the  trustees, 
being  a  solicitor,  may  be  employed  by  his  co-trustees, 
and  may  make  the  usual  charges  against  them,  provided 
the  amount  of  the  costs  be  not  thereby  increased  («). 
And  in  all  legal  proceedings,  to  which  a  trustee,  as 
such,  is  made  a  party,  he  is  allowed  out  of  the  trust 
estate  his  full  costs,  as  between  solicitor  and  client  {h). 
But  his  right  to  costs  may  be  forfeited  by  his  negli- 
gence or  misconduct  (c) ;  or  he  may  even  be  made  to 
pay  the  costs  of  the  other  parties  {d).  As  the  trustee 
has  the  legal  title  to  the  property,  he  is  often  enabled, 
if  fraudulently  inclined,  to  sell  it  or  spend  it  for  his 

(0  Moore   v.  Frowd,  3  My.  &  Hancoch,  20  Cli.  D.  303,  305. 

Craig,  45;    Frmer  v.  Falmer,  4  (a)  Cmdock  v.  Piper,   1  Mac. 

You,    &    Coll.    515  ;    CoUins    v.  &  Gord.  G64 ;  Clack  v.  Carlon,  7 

Carey,  2  Beav.  128 ;    Bainhrigge  Jur.  N.  S.  441 ;  Me  Corsellis,  34 

V.  Blair,  8  Beav.  588 ;    Todd  v.  Ch.  D.  675.     See,  liowever,  Lia- 

Wilson,  9  Beav.  48G ;  Re  Corsellis,  coin   v.    Windsor,   9   Hare,  158  ; 

33  Ch.  D.  160 ;  34  Ch.  D.  675 ;  Lijon  v.  Baker,  5  De  Gex  &  Sm. 

see  Fx  parte  Newton,  3  De  Gex  622;  Broughton  v.  Browjhton,  5 

&  Sm.  584.  De  Gex,  M.  &  G.  160. 

(w)  See  Be  Chappie,  27  Ch.  D.  (b)  2  Fonb.  Eq.  176.     See  also 

584,  Turner  v.  Hancock,  20  Ch.  D.  303. 

(x)  Re  Sherioood,  3  Beav.  388  ;  (c)  Campbell    v,    Campbell,    2 

see  Moore  v.  Frowd,  3  My.  &  Cr.  My.    &    Craig,   25 ;    Howard  v. 

48.  Rhodes,  1  Keen,  581. 

(y)  Stanes  v.  Parker,  9  Beav.  (d)   Wilson  v.  Wilson,  2  Keen, 

385.      See   Qomley    v.     Wood,  3  249;    Willis  v.  Hiscox,  4  My.  & 

Jones  &  Lat,  678.  Craig,  197 ;  Firmin  v.  Pulham.  2 

(2)  See  Jessel,  M.K.,  Turner  v.  De  Gex  &  Sm.  99. 
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own  benefit.  It  is,  therefore,  highly  proper  that  his 
conduct  shoukl  be  narrowly  scrutinized,  and  that 
he  should  be  invariably  punished  for  any  breach  of 
faith.  But  the  Courts  of  Equity  (e)  go  further  than 
this,  and  punish,  with  almost  equal  severity,  his  neglect 
of  duties,  which  in  many  cases  he  scarcely  knows  that 
he  has  undertaken.  Thus,  if  a  trustee,  by  his  negli- 
gence or  misplaced  confidence  in  his  co-trustee,  gives 
him  an  opportunity  to  commit  a  breach  of  trust,  of 
which  opportunity  the  co-trustee  avails  himself,  the 
innocent  trustee  will  be  made  to  replace  the  whole  of 
the  fund  abstracted  by  the  other  (/).  So,  if  the 
trustee  should  depart  from  the  letter  of  his  trust, 
as  by  investing  the  trust  fund  in  an  unauthorised 
manner  {g),  although  with  an  honest  desire  to  benefit 
the  parties  interested,  he  will  be  liable  to  make  good, 
out  of  his  own  pocket,  any  loss  which  such  departure 
may  have  occasioned  {li).  And  if,  being  ignorant  of 
law,  he  should  give  himself  up  entirely  to  his  profes- 
sional adviser,  he  may  still  suffer  from  the  mistake  of 
his  solicitor  or  counsel  {i) ;  and  in  such  a  case  he  will 
scarcely,  perhaps,  see  the  justice  of  the  remark  that 
he  might  (had  he  known  how)  have  chosen  a  wiser 
solicitor,  or  a  more  learned  counsel  {k).  In  all  ordinary 
settlements,  clauses  used  to  be  inserted  for  the  indem- 
nity and  reimbursement  of  trustees,  to  the  effect  that 

(e)  Ante,  pp.  25-27,  145—147 ;  Wails    v.    Girdlestone,    6   Beav. 

AVilliams,  K.  P.  158  sq.,  20th  ed.  188 ;  Knott  v.  Cottee,  16  Beav.  77 ; 

(/)  Lord    Shiphrooh   v.    Lord  Ilobtnsoii  \.  liobimon,!  Do  G.,'?il. 

Hinchinbrool-,ll'Vcs.  252;  SH.li.  &  G.  247;  Learoyd  v.    M'hiUilcy, 

138;  Br  ice  v.Stohes,  11  \c3.oV.);  12     App.     Cas.    727,    73^;     lie 

8  R.  R.  164;  Hauhunj  v.  Kirk-  Somerset,  1804,  1  Cli.  231. 

ZfUid,  3  Sim.  2G5 ;  30  R.  R.  IB.l;  {i)   Willis  v.  Hiscox,  4  Mj.  & 

Booth    V.    Booth,   1    Beav.    125;  Craig,  1II7 ;  Angler  v.  Stunnard, 

Broadhurd  v.  Balcjuy,  1  You.  &  3  My.  &  Keen,  .100 ;   Hampshire 

Coll.  N.  C.  IG ;  Styles  v.  Guy,  1  v.  Bradley,  2  Coll.  34  ;  Boxltou 

Mac.  &  G.  422  ;  J)ix  v.  Burford,  v.  Beard,  3  De  Gex,  M.  \-  G.  G08  ; 

19  Beav.  409;  Lewis  \.Nobhs,S  Sclbirne,   C,  Slott   v.  Milne,  25 

{J!h.Y>.i)'.)l;cS. Shepherd  V.Harris,  Cli.  D.  710,714.     Sec,  however, 

1905,  2  Ch.  310.          ^  Poole  v.  Pass,  1  Beav.  GOO  ;  Hol- 

(;/)  See  ante,  p.  380.  ford  v.  Phijrps,  3  Beav.   434  ;  4 

(h)  Driver    v.    Seoit,   4   Russ.  Beav.  475. 

195  ;  Pride  v.  Fooks,  2  Beav.  43u  ;  (Jc)  3  My.  ic  Keen,  572. 
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they  should  not  be  answerable  the  one  for  the  other  of 
them,  or  for  signing  receipts  for  the  sake  of  conformity, 
or  for  involuntary  loss  ;  and.  that  they  might  reimburse 
themselves  out  of  the  trust  funds  all  costs  and  expenses 
incurred  in  relation  to  the  trust.  But  these  clauses, 
though  often  very  highly  valued  by  trustees,  really 
afforded  them  little,  if  any,  further  protection  than  they 
would  have  been  entitled  to,  if  left  to  the  ordinary  rules 
of  equity  (I).  An  Act  of  1859  directed  that  these  New  enact- 
clauses  should  be  deemed  to  be  contained  in  every  in- 
strument creating  a  trust,  either  expressly  or  by  impli- 
cation (m) ;  and  it  has  since  become  unusual  to  insert 
them  (71).  And  now  the  Trustee  Act,  ISl^S  (0),  gives 
directly  to  every  trustee  the  same  indemnity  and  right 
to  reimbursement  as  was  given  by  implication  under 
the  Act  of  1859.  The  hardship  of  the  rules  of  equity 
upon  trustees,  who  have,  without  any  dishonest  inten- 
tion, committed  a  breach  of  trust,  has  been  mitigated 
by  the  Trustee  Act,  1888  (2)),  and  the  Judicial  Trustees 
Act,  1896  (q).  The  former  Act  enables  (r)  trustees  to 
plead  any  statute  of  limitation  (s),  and  where  no  statute 
of  limitation  is  applicable,  the  same  lapse  of  time  as 
would  bar  a  simple  contract  debt  (t),  as  a  bar  to  any 
action  or  proceeding  against  them,  except  where  the 

(I)  Fenwick    v.    Greewell,    10  3  &  4  Will.  IV.  cc.  27,  42;  37  & 

Beav.  412 ;  Brumridge  v.  Brum-  38  Vict.  c.  57  ;  post,  Part  IV. ; 

ridije,  27  Beav.  5.     See  also  Rn  Williams,  R.  P.  564  s^.,  20th  ecL 
Spelijlit,  Speiglit  v.  Gaunt,  22  C'h.  (<)  I.e.,  six  years,  as  a  rule  ; 

D.  727;  'J  App.  Cas.  1.  stat.  21  Jac.  I.  c.  16.  ss.  3,  17, 

(m)  Stat.  22  &  23  Vict.  c.  35,  amended  by  It)  &  2(1  Vict.  c.  'J7, 

8.31.  ss.  10,  12;   pod,  Pait  IV.;   see 

(/()  See  Davidson,  Prec.  Conv.  Be    Timmis.   i:)02,    1   Ch.     176. 

iii.  246 — 252,  721,  3rd  ed.  Such  time  runs,  tu  bar  a  breach  of 

(0)  Stat.  50  &  57  Vict.  c.  53,  trust,  against  a  married  woman 

8.  24.  entitled    in    possession    for   her 

(  2>)  Stat.  51  &  52  Vict.  c.  50.  separate    use,    whether   with   or 

(q)  Stat.  59  &  00  Vict.  0.  35,  s.  3.  witliout  a  restraint  upon  antici- 

(r)  Sect.   8.     See  Be  Boioden,  pation  (see  jjos/.  Part.  III.  Ch.  V.), 

45  Ch.  D.  444;  Be  Sicain,  ISUl,  but  does  not  b(  gin  to  run  against 

3  Ch.  233  :  Be  Somerset,  1804,  1  any  beneficiary,  unless  and  until 

Ch.  231 ;  Thome  v.  Heard.  1805,  his   or  her  interest  sliall  be  an 

A.    C.    405;    ]Io20  v.    Wintertoii,  interest  in  possession;  stat.  51  & 

1896,  2  Ch.  020.  52  Vict.  c.  50.  s.  8  (1  h). 

(s)  See  Stats.  21  Jac.  I.  c.  16 ; 
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claim  is  founded  uiDon  any  fraud  or  fraudulent  breach 
of  trust,  to  which  the  trustee  was  party  or  privy,  or  is 
to  recover  trust  property,  or  the  proceeds  thereof  still 
retained  by  the  trustee,  or  previously  received  by  hiui 
and  converted  to  his  own  use.  And  by  another  provision 
of  the  same  Act  (v)  now  re-enacted  in  the  Trustee  Act, 
1893(0)),  where  a  trustee  commits  a  breach  of  trust  at 
the  instigation  or  request,  or  with  the  consent  in  writing 
of  a  beneficiary  (y),  the  Court  may  order  all  or  any  part 
of  the  beneficiary's  interest  in  the  trust  estate  to  be 
impounded  by  way  of  indemnity  to  the  trustee  or  his 
representatives  (z).  Under  the  Judicial  Trustees  Act, 
1S96  (a),  the  Court  may  relieve  a  trustee  either  wholly 
or  partially  from  personal  liability  for  any  breach  of  trust, 
whether  committed  before  or  after  the  passing  of  the 
Act,  if  it  appear  that  he  has  acted  honestly  and  reason- 
ably, and  ought  fairly  to  be  excused  for  the  breach  of 
trust  and  for  omitting  to  obtain  the  directions  of  the 
Court  in  the  matter  in  which  he  committed  the  same. 


Application 
to  tlie  Court 
by  trustee  or 
cesfui  que 
frust. 


If  questions  of  doubt  or  difficulty  arose  in  the 
execution  of  the  trusts  of  a  settlement,  either  a  trustee 
or  cestui  que  trust  might  institute  a  suit  for  the  adminis- 
tration of  the  trust  under  the  direction  of  the  Court 
of  Chancery  (&).  The  same  right  may  still  be  asserted 
by  action  in  the  Chancery  Division ;  and  the  Court  is 
now  empowered  to  grant  relief  without  ordering  the 
administration    of    the  trust  (c).     Under    the    present 


(w)  Stat.  51  &  .52  Yict.  c.  59,  s.  G. 

(a;)  Stat.  50  &  57  Yict.  c.  5;^, 
s.  45. 

(y)  See  Griffith  v.  EuqJics, 
1892,  3  Ch.  105;  J?e  Somerset, 
1894,  1  C"h.  2:n  ;  Fletcher  v. 
CoUis,  1905,  2  Ch.  24. 

(z)  Tiiis  maybe  done,  notwitli- 
Btanding  tliat  the  beneficiary  be  a 
married  woman  entitled  for  her 
separate  use,  and  restrained  from 
anticipation.  See  Bolton  v. 
Cur  re,  1895,  1  Ch.  544;    lie  llolt. 


1897,  2  Ch.  525. 

(rt)  Stat.  59  &  GO  Yict.  c.  .^5, 
s.  3;  see  lie  Turner,  1897,  1  Cli. 
536;  Be  Kay,  1S97,  2  Ch.  518; 
Be  Stuart,  ib.  583;  ii'e  Be 
Clifford'^  Estate,  1900,2  Ch.  707; 
Chapman  v.  Brotcne,  1902,  1  Ch. 
785. 

(h)  See  Lewin  on  Trusts,  308, 
309,  Gth  ed. ;  413  8?.,  11th  ed. 

(c)  Ante,  p.  146  ;  R.  S.C,  188.3, 
Order  L'S'.,  rule  10 ;  damjibell  v. 
Gillespie,  1900,  1  Ch.  225. 
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practice,  moreover  (J),  any  trustee  or  cestui  que  trust 
under  any  deed  or  instrument  may  apply  by  originating 
summons   in   the    Chancery    Division   eitlier    for    the 
administration  of  the  trust,  or  (amongst  other  matters) 
for  the  determination,  without  an  administration  of  the 
trust,  of  any  question  arising  therein.     And  under  the  Payment  into 
Trustee  Act,  1893  (e),  replacing   in    this    respect   the  trustees. 
Trustee  Eelief  Acts,  1847  and  1849  (/),  trustees,  or 
the  majority  of  trustees,  having  in  their  hands  or  under 
their   control   money  or  securities  (g)   belonging   to  a 
trust,  may  pay  the  same  into  the  High  Court,  to  be 
dealt  with  according  to  the  orders  of  the  High  Court. 
Upon  making  such  payment  the  trustees  are  discharged 
from  their  trust,  which   is   then   administered  by  the 
Court.      The  jurisdiction  of  the   High    Court  for  the  County- 
execution  of  trusts  and  under  the  Trustee  Act,  1893  (h),  Co"^"^^- 
is  exercisable  by  the  County  Courts  in  all  cases  where 
the   trust   estate   or   fund   does    not   exceed    500^.    in 
amount  or  value  (k). 

In   some  marriage  settlements,  in   addition  to  the  Covenants  for 
settlement  actually  made,  a  covenant  is  inserted  for  the  vvife's  future 
settlement  of  all  such  property  as  the  intended  wife  shall  property, 
become  entitled  to  during  the  coverture  or  marriage ; 
and  in  a  marriage  settlement,  a  covenant  to  settle  the 
wife's  after-acquired   property  will,  in  the  absence  of 
expressions  showing  a  contrary  intention,  be  construed 
as  applying  only  to  property  acquired  during  the  cover- 
ture, although  it   be  not   expressly  so  limited  (/).      A 

((Z)  R.  S.  C,  1883,  Order  LV.,  s.  42  ;  see  R.  S.  C.  Orders  LIVb, 

rules    3-12.     And   under   Order  LV.,  rule  13a. 

LIVa,    any    person     interested  (/)  Stats.  10  &  11  Vict.  c.  96  ; 

under  any   deed,  will,  or  other  12  &  13  Viet.  c.  74. 

written    instrument   may   apply  (</)  Including  stocks,  funds  and 

by  originating  summons,  in  any  shares ;  see  stat.  56  &  57  Vict. 

Division  of  the  High  Court,  for  c.  53,  s.  50. 

the  determination  of  any  question  (Ji)  Stat.  5G  &  57  Vict.  c.  53, 

of  construction  arisingthereunder,  s.  4(j ;  see  ante,  p.  385. 

and  for  a  declaration  of  the  rights  (Ic)  Stat.  51  &  52  Vict.  c.  43, 

of  the  persons  interested.  s.  67. 

(e)  Stat.  56  vt  57  Vict,  c  53,  (I)  Picl:iH'>"U    v,   DiUn-yih    L. 
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reversionary  interest  belonging?  to  tlio  Mifc  at  the  time 
of  tlio  marriage  will  not  generally  be  considered  as 
bound  by  a  covenant  to  settle  her  after-acquired  pro- 
perty {m),  nnless  it  should  fall  into  possession  during  the 
coverture  {n).  Whether  property,  to  Mdiich  the  wife  is 
entitled  in  possession  at  the  time  of  the  marriage,  is 
bound  by  such  a  covenant  is  a  question  of  intention 
often  of  some  difficulty,  to  be  determined  by  the  lan- 
guage used,  aided  by  the  context  (o).  Of  late  years  it 
has  been  usual,  in  drawing  up  an  agreement  to  settle 
property  of  an  intended  wife  not  specifically  dealt  with 
in  her  marriage  settlement,  to  word  the  agreement  so 
as  to  include  property,  to  which  she  may  he  entitled 
at  the  time  of  executing  the  settlement  for  any  estate 
or  interest  whatever,  as  well  as  property,  to  which  she 
may  become  entitled  during  the  continuance  of  the  in- 
tended marriage  (^).  If  a  covenant  to  settle  the  wife's 
future  property  should  have  been  entered  into  by  the 
intended  husband  alone,  the  wife  will  not  be  bound  to 
settle  any  future  property  to  which  she  may  become 
entitled  for  her  separate  use(^).     But  as  the  Married 

R.  8  Eq.  546 ;   Carter  v.   Carter,  46^ ;  Archer  v.  Kelly,  1  Dr.  &  S. 

L.  R.  8  Eq.  551  ;  In  re  Edwards,  l>00;  see  Re  Bland's  Settlementy 

L.  R.   9   Ch.   97 ;  Re  CamphelVs  ubi.  sup. 

Policies,  Q  Ch.  D.  (J86;  Re  Cogh-  (o)  .See  Graffley   v.    Humjpafje, 

Ian,  1894,  3  Ch.  7G ;  Davenport  v.  1  Beav.  4G ;  James  v.  Duranf,  2 

Mar.'hall,  1902, 1  Ch.  82, 85.   This  Beav.   177;    Hoare  v.  Hornby,  2 

construction  will  not  be  applied  You.  &  Coll.  N.  C.  121  ;  Otter  v. 

wliere  the   husband   is  the   sur-  Melvill,   2    De   G.   &    Sm.    257 ; 

vivor;    Fisher  v.  Shirley,  43  Ch.  Wilton   v.    Colvin,  3  Drew.   617; 

D.    290.     As    to    property    over  Archer  v.    Kelly,   1    Drew.    &  S. 

which   the  wife  has  a  power  of  300;     TF/7//<(rns    v.     Mercier,    10 

appointment,   see    Re    O'Connell,  App.  Cas.  1. 

1903,  2  Ch.  574;  and  as  to  her  (}))  See  Re  Mackenzie's  Settle- 

life   interests,  see   Re  Dowding's  mmt,  L.  R.  2  Ch.  315;  Agar  v. 

Sfttlem'^nt  Tnn^ls,  I!t04,.  1  Cli.  441.  f.'eorge,  2  Ch.  D.  706 ;  Cornmell  v. 

(m)  In  re  Pedder's    Settlement  Keith,  ^  Cb.  D.  767;  Sweetapple 

Trusts,  L.  R.  10  Eq.  585;  lu  re  v.    Borloch.    11    Ch.  D.  745;  Re 

Clinton's    Trust,  ]j.    R.    13    Eq.  JaeAsoji'.s-     Will,  13  Ch.   D.  189; 

295  ;  In  re  Jcmei^'s  Will,  2  Ch.  D.  Davidson,    Tree.    Conv.    vol.    iii. 

362 ;  Re  MiehelV^    Trusts,   9   Ch.  200,  212,  3rd  ed.     For  a  form  of 

D.  5;  Re  BlaruVs  Settlement,  1905,  such  an  agreement,  see  Appendix 

ICh.  24.  Cpost. 

(n)  Blythe  v.  Granrillc,  Iii  Sim.  (p)  Doioilus     v.     Congreve,     1 

190;  Ex  parte  Blalce,   16  Beav.  Keen,     410,     423;     Travers     v. 
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Women's  Property  Act,  1882(/-),  is  not  to  interfere 
with  any  settlement  made,  or  to  he  made,  respecting' 
the  property  of  any  married  woman,  it  is  held  tliat  a 
husband's  covenant  to  settle  his  wife's  after-acquired 
property  contained  in  a  settlement  made  before  the  Act 
took  effect,  that  is,  before  the  year  1883  (s),  will  bind 
property  to  which  the  wife  may  become  entitled  after 
the  commencement  of  the  Act,  if  such  property  be  not 
expressly  given  for  her  separate  use,  and  would  on  that 
account  have  been  bound  by  the  covenant  before  tlie 
Act  {t).  And  it  has  been  further  decided  that  a  similar 
covenant  contained  in  a  settlement  made  after  the  Act 
took  effect  shall  receive  the  like  construction  (w).  If 
the  intended  wife  should  have  entered  into  an  agreement 
to  settle  her  after-acquired  property,  her  contract  will 
bind  any  property  to  which  she  may  become  entitled 
for  her  separate  use  or  as  her  separate  property  {x), 
without  restraint  on  alienation  {y).  Since  the  Married 
Women's  Property  Act,  1882,  came  into  operation,  there 
has  been  no  occasion  for  an  intended  husband  to  enter 
into  any  covenant  of  this  kind.  If  it  be  desired  to 
include  in  a  marriage  settlement  any  property  of  the 
intended   wife,   which   is   not   specifically   dealt   with 

Travers,  2  Beav.   179 ;  Drury  v.  D.  195  ;  Re  WMtaher,  34  Cli.  D. 

Scott,  4  You.  &  Coll.  '2(54 ;  Ram^-  227;  Hancock  v.  Hancock,  38  Ch. 

den  V.  Smith,  2  Drew.  298  ;  Ham-  D.  78. 

mond  V.  Hanunoml,  IG  Beav.  29;  (u)  BucJdandy.  Duckland,  IdOO, 

Young   v.   Smith,   35    Beav.    87.  2  C^h.  534. 

8ee  also  Butcher  v.  Batcher,   14  (x)  Re  Allnutt,  Pott  v.  Bnnoiey, 

Beav.  222;  Cramer   v.    Moore,   3  22    Ch.    D.    275;    Schol field    v. 

Sm.  &  Ciff.  141  ;  Grey  v.  Stuart,  Spooner,  26  Cli.    D.    94  ;  Re   De 

2    (riflf.  398;   Brooke  v.  Krith,   1  Ros'  Tmsf,  31  Ch.  D.  81.     As  to 

Drew.    &    S.    402;    Coventry   v.  the  effect  of  such  an  agreement 

Coventry,  32  lieav.  Gl'2,;  Re  ^  fa  in-  when   tlie    intended   wife   is    an 

loaring's  Settlement.  L.  R.  2  E(|.  infant,  see  Ch.  V.,  pod. 
487;  Campbell  v.  Bainhridije,  L.  (y)  Re  Carrey, '6-1  Ch.  D.  SCI. 

K.  6  Eq.  269 ;  Daioes  v.  Tredicell,  Aiui    investments   of  income,   to 

18  Ch.  D.  354  ;  Re  Be  Ro^^  Trud,  which  a  wife  may  become  entitled 

31   Ch.  D.  81;    Re  Smith,  1900,  for  her  separate  use  witliout  power 

AV.  N.  75.  of  anticipation,  will  not  be  bound 

(r)  Stat.  45  &  46  Vict.  c.  75,  by  such   a   covenant ;    Finlay  v. 

s.  19.  DarUnfj,    1897,    1    Ch.    lid;  Re 

(.s)  Sect.  25.  Clutterhuclcs   Settlement,  1905.    1 

(0  Re  Stoaor's   Trusts,  24  Ch.  Ch.  2U0. 
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therein,  it  is  now  proper  that  she  should  herself  enter 
into  the  covenant  lor  settlement;  and  it  is  sufficient 
for  her  to  contract  alone  (c). 

Covenants  to         Occasionally  covenants  are  unadvisedly  entered  into 

settle  bus-  .  Z  i  ,       ,         ,  ,  ,-,.,, 

band's  pro-       by  the  intended  husband  to  settle  on  his  children,  or  to 
I'crty..  leave  to  them  by  his  will,  all  the  property  that  he  may 

acquire  during  the  coverture,  or  all  his  property  gene- 
rally (a).  So  a  father  may  covenant,  on  the  marriage 
of  his  daughter,  to  leave  to  her  as  great  a  share  in  his 
property  as  to  any  of  his  other  children  (fe).  These 
covenants  will  be  enforced  in  equity ;  Init  from  their 
vague  and  uncertain  character  they  are  likely  to  lead 
to  much  litigation.  A  covenant  to  settle  property  of  a 
given  value,  when  no  time  is  limited  for  its  performance, 
creates  no  lien  on  any  of  the  property  of  the  cove- 
nantor (c).  And  it  appears  to  be  now  settled,  contrary 
to  what  was  before  supposed  to  be  the  law,  that  no  lien 
is  created  whether  a  time  for  the  performance  of  the 
covenant  be  specified  or  not  (d). 

Marriao-e  Marriage,  as  we  have  seen  (e),  is  a  valuable  considera- 

settlement        ^qj^^     Every  settlement,  therefore,  made  by  parties  of 

equally  valid  "^  .  '  /  .  . 

as  a  purchase,  full  age,  previously  to  and  in  consideration  of  marriage, 
or  made  subsequently  to  marriage  in  pursuance  of 
written  articles  (/),  stands  on  the  footing  of  a  purchase, 
and  has  equal  validity.     But  by  the  Bankruptcy  Act, 

(2)  See   Williams'  Conveyanc-  2G7;  9   C.  B.   1.      See   Fhelp  v. 

ing  Statutes,  41S,  510.  AmcoH>>,  17  W.  K.  703. 

(a)  Leivis  v.  Madocks,  17  Yes.  (c)  Freemoult  v.  Ikdire,   1  P. 

48;  7Ii.R.  10;  NeedhartiY.  Smith,  Wms.  429  :  Berrington  v.  Evani>, 

4  Fiuss.  318 ;  28  E.  R.  107;  Need-  3  You.  &  Coll.  384. 

ham  V.  Kirhham,  3  B.  &  Aid.  531  ;  {d)  Mornington  v.  Keane,  2  De 

see  28  R.  K.  108,  Hardy  y.  Green,  Gex  &  J.  292,  fxplaiiiing  Eoun- 

12  Beav.  182 ;  Be  Turcan,  40  Ch.  dell  v.  Brearey,  2  A'crn.  482  ;  and 

D.  5  ;  Be  Beis,  1904,  2  K.  B.  769.  questioning  Welledeyv.  Welledey, 

See  aide,  p.  93,  and  note  (0-  4  Mv.  &  Cr.  501,  581. 

(h)   Willu   V.    Black,   4    Russ.  (e)  Ante,  ]).  IGO. 

170;    CUgg  v.   Clegg,  2  Russ.  &  (/)  Stat.  29  Car.  II.  c.  3,  s.  4. 

My.   570;  Eardley  y.    Owen,   10  See  orife,  p.  168. 
Beav.  572 ;  Jones  v.  Eow,  7  Hare, 
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1883  (g),  as  we  have  seen  (li),  any  covenant  or  contract 
made  in  consideration  of  marriage,  for  the  future 
settlement  on  or  for  the  settlor's  wife  or  children  of 
any  money  or  property  wherein  he  had  not  at  the  date 
of  his  marriage  any  estate  or  interest,  whether  vested 
or  contingent,  in  possession  or  remainder,  and  nut  being 
money  or  property  of  or  in  right  of  his  wife,  shall,  on 
his  becoming  bankrupt  before  the  property  or  money 
has  been  actually  transferred  or  paid  pursuant  to  the 
contract  or  covenant,  be  void  against  the  trustee  in  the 
bankruptcy.  A  voluntary  settlement  is  liable  to  be  Voluntary 
defeated  by  the  creditors  of  tlie  settlor,  if  he  was  so  v^^fJ^T"* 
much  indebted  at  the  time  as  to  bring  the  settlement  against 

creditors 

within  the  provisions  of  the  statute  of  the  13th  of 
Elizabeth  (*)  already  noticed  (/.;),  by  which  the  aliena- 
tion of  goods  and  chattels  made  for  the  purpose  of 
delaying,  hindering  or  defrauding  creditors,  is  rendered 
void  as  against  them.  For  although  by  the  phrase 
"  goods  and  chattels  "  was  intended  only  such  personal 
property  as  could  be  taken  by  the  sheriff  under  an 
execution  on  a  judgment  (l),  yet  as  almost  all  kinds  of 
personal  property  may  now  be  taken  in  execution  {m), 
or  charged  with  the  payment  of  judgment  debts  (h), 
all  such  property  is  now  within  the  compass  of  the 
statute  (o).  As  we  have  seen,  the  Bankruptcy  Act,  Bankruptcy. 
1883  {ij),  contains  provisions,  under  which  a  voluntary 
settlement  of  any  property  {q)  may  become  void,  in  the 

((7)  Stat.  46  &  47  Vict.  c.  52,  (m)  Stat.  1   &  2  Vict.  c.  110, 

s.  47,  sub-s.  2.  s.  12.     See  ante,  p.  228. 

(70  Ante,  p.  269.  {n)  Stats.  1  &  2  Vict.  c.  110, 

(i)  Stat,   i;^  Eliz.  c.  5  ;  Sharf  s.  14 ;  3   &   4   Vict.  c.  82,  s.   1  ; 

V.   Soulhij,  1   Mac.  &  Gord.  364;  an<e,  pp.  291,  295,  311. 

Freeman  v.  Po'pe,   L.   R.   9   Eq.  (o)  See  Edivards  v.  Cooper,  11 

206,  alRrmed  L.   R.   5  Ch.  538;  Q.  B.  33;  Barraclc  v.  M'Culloch, 

Maclcay  v.  Douglas,  L.  R.  14  Eq.  3  K.  &  J.  110  ;  Jenlcyn  v.  Vaiiqhan, 

106;  Fx  parie'Russell,  Be  Butter-  3  Drew.  419  ;  Ue  Mouat,  1899,  1 

worth,  19  Ch.  D.  588;  Be  Bidler,  Ch.  131;  Edmunds  v.  Edmunds, 

22   Ch.    D.    74.     See    Ex    parte  1904,  P.  362. 

Mereier,   17   Q.   B.   D.   290;   Be  (p)  Stat.  46  &  47  Vict.  c.  52, 

Lane  Fox,  1900,  2  Q.  B.  508.  b.  47,  ante,  p.  268. 

(k)  Ante,  p.  106.  (q)  See  sect.  168,  ante,  p.  255, 

(0  Sims  V.  Thomas,  2  A.  &  E.  n.  (Q. 
536.     See  ante,  pp.  99,  n.  (/),  228. 
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Gvont  of  tliG  subscciuciit  bankruptcy  of  the  settlor,  as 

israrriod  ai]jainst  tlie  trustee  in  the  bankruptcy.     It  is  provided 

wi  linen.  "  L     J  I 

by  the  Married  Women's  Property  Act,  1882  (r),  that 
no  settlement  or  agreement  for  a  settlement,  whether 
made  ])ef(»re  or  aft(H'  mari'iage,  respecting  the  property 
of  any  married  woman,  shall  have  any  greater  force  or 
^'alidity  against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  fur  a  settlement  made  or 
entered  into  by  a  maa  would  have  against  his  creditors. 

Gift  of  choses       The  Settlement  or  conveyance  without  valuable  con- 
in  ae  ion.  sidcration  of  choses  in  action  is  governed  by  the  f(jllow- 

ing  rules  : — If  the  thing  intended  to  be  settled  or  given 
be  a  legal  chose  in  action  capaljle  by  statute  of  transfer 
at  law  (.s),  the  settlor  or  donor  may  either  do  what  is 
necessary  in  order  to  transfer  the  thing  at  law  to  the 
trustee  of  the  settlement  or  the  donee,  or  he  may, 
without  effecting  any  such  transfer,  make  a  declaration 
of  trust  in  favour  of  the  proposed  beneficiaries.  But 
he  must  do  either  the  one  or  the  other ;  an  attempted 
but  ineffectual  transfer  at  law  will  not  be  supported  in 
Cim  of  a  equity  as  a  declaration  of  trust  (^).     Thus  a  debt  cannot 

be  validly  assigned,  without  valuable  consideration,  by 
word  of  mouth  only  (?t),  or  in  case  of  a  deljt  secured  by 
bond  or  covenant  by  delivery  of  the  deed  together  with 
an  oral  or  even  a  written  expression  of  the  intention  of 
gift  (x) :  but  it  must  be  duly  assigned  as  required  by 

(r)  Stat.  4.5  &  46  Yict.  c.  7;"),  was  created  by  deed.     Sec  Lewin 

s.    ]'.) ;    Williams'    Conveyancing  on  Triist:^,  (i2,  ti:>,  Oth  ed.,  71 — 7:^, 

Statutes,  447.  ]  1th   ed. ;    Be   Patrick,    IS'.H,    1 

(x)  Decisions  were   conflicting  (  ii.  82. 
as  to   the   means   of  v<iluntarily  (t)  Mihoij  v.  Lord,  4  De  G.,  F. 

tran.sferring   a    legal     cliost;    in  &  J.  264;  Richards  v.  DeJhridge, 

action    incapable  of  transfer   at  L.  R.  18  Eq.  11 ;  Moore  \.  Moon; 

law,   as   a    debt    formerly    was ;  ih.  474. 

tnde,  p.  :!0.      Cut  tlie  authority  ((()  i^/o/cer's  Ca.«e,  Noy,  07  ;  of. 

wliieh   ultimately   prevailed  was  fn(<e,  p.  3.5,  n.  (m). 
in    favour   of  the   validity   of  a  (.r)  Edioards  v.  Jomg,  1  .Aly.  & 

gratuitous  as.signment  by  means  (V.  22<j;  lie  Eichtird^on,  30  Ch. 

of  a  power  of  attorney  (ante,  p.  D.  ;}i»G. 
i58),  at  least  wliere  such  power 


debt 
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the  Judicature  Act  of  1873  in  order  to  vest  the  legal 

right  of  action  in  the  assignee  (v/).      So  also  the  gift 

of  a  policy  of  insurance  does  not  transfer  the  benefit 

of  the   contract   of  insurance   to  the  donee  (z).     But 

all  negotiable  securities  transferal.ile  by  delivery  may,  Of  negotiable 

like  choses  in  possession  (a),  be  well  assigned  without 

valuable   consideration   by   delivery   to   the   donee  (&). 

Thus  if  one  deliver  over  without  valuable  consideration 

a  bill,  cheque,  or  note  made  or  drawn  by  another  and 

payable  to  bearer  or  payable  to  order  and  duly  endorsed, 

the  gift  is  complete   and  irrevocable.     But  a  cheque  Cheques. 

drawn  by  a  man  on  his  own  banker  is  regarded  as  being 

only  an  order  for  payment  of  money ;  and  the  gift  of 

such  a  cheque  is  not  in  general  complete  until  it  is 

acted  upon  and  the  money  drawn  out  (c) :  though  if  the 

cheque  be  negotiated,  the  donor  must  pay(fZ).     So  if 

one  give  his  own  promissory  note,  the  donee  cannot 

recover  thereon  for  want  of  valuable  consideration  :  Ijut 

a  holder  in  due  course  may  (c).     Again,  if  one  intend 

to  give  or  settle  without  valuable   consideration  any 

stock  or  shares   standing  in  his  own  name,  he  must 


Gift  of  stock 
or  shares. 


(y)  Ante,  pp.  37,  38  ;  Lee  v. 
Mwjrath,  10  L.  IL  Ir.  313.  See 
lie  Griffin,  1899,  1  Ch.  408,  in 
wliich  case  it  may  be  doubted 
whether  the  asBignment  would 
have  beeu  valid  without  the 
appointment  of  the  donee  as  the 
donor's  executor.  It  is  thought 
that  a  debt  may  be  well  trans- 
ferred by  a  parol  agreement 
between  creditor,  debtor  and 
donee,  that  the  debtor  shall  pay 
the  donee  instead  of  tlic  creditor, 
but  in  such  a  case  there  is  a  true 
novation ;  ante,  p.  31  ;  and  the 
element  of  valuable  consideration 
is  present  in  the  debtor's  consent 
to  be  bound  to  the  donee  instead 
of  to  the  original  creditor,  and 
the  creditor's  relinquishment  of 
his  right  of  action. 

(z)  Howes  V.  Prude7itial  Asnir- 
ance  Co.,  49  L.  T.  N.  S.  133 ;  see 
ante,  pp.  278  sq.     But  the  gratui- 


tous assignment  by  deed,  con- 
taining a  power  of  attorney,  of  the 
benefit  of  such  a  policy  was  valid 
under  the  old  law :  Pearson  v. 
Ainicahle  Assurance  Office,  27 
Beav.  229 ;  and  see  Be  Kimj,  14 
Ch.  D.  179. 

(rt)  Ante,  p.  6G. 

(6)  Lau'iley  v.  Thomas,  20  L. 
J.  N.  S.  V'h.  G09;  McCalloch  v. 
Bland,  2  Giff.  428 ;  see  Trimmer 
V.  Danhy,  2.3  L.  J.  N.  8.  Oh.  424. 

(c)  Sec  Hewitt  v.  Kaye,  L.  R. 
(J  Eq.  198;  Bromley  v.  lirunton, 
ib.  275  ;  He  Beak's  Estate,  L.  11. 
13  Eq.  489  :  Clement  v.  Ckeesman, 
27  Ch.  D.  G:!1,  G32. 

(d)  See  Tate  v.  Hitbert,  2  Yes. 
juu.  Ill,  115,  118;  2  II.  K.  175; 
Jiolls  V  I'earce,  5  Ch.  D.  73U ; 
ante,  p.  190. 

(e)  See  ante,  pp.  1G5  s(2.,  190, 
191. 
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eitliur  duly  transfer  or  make  a  declaration  of  trust 
with  regard  to  the  same ;  an  attempted  assignment 
lacking  some  requisite  of  legal  transfer  (as  transfer  in 
the  bank  books  of  government  stock  or  registration  in 
the  case  of  shares  (/) )  will  be  ineffectual,  even  though 
Of  equitable  made  by  deed  (g).  If  the  chose  in  action  intended 
action!"  ^'^  ^^  given  or  settled  without  valuable  consideration 

be  equitable  only,  as  stock  standing  in  the  name  of  a 
trustee  for  the  donor  or  an  unpaid  legacy,  it  may  be 
transferred  either  by  a  direct  assignment  thereof  to  the 
donee  or  trustee  of  the  settlement,  or  by  a  declaration 
of  trust  on  the  part  of  the  donor,  or  by  a  direction  given 
to  the  trustee  for  the  donor  that  he  shall  thenceforth 
hold  the  property  for  the  benefit  of  the  donee  (h).  It  is 
now  settled,  after  considerable  conflict  of  opinion  (h), 
that  an  equitable  chose  in  action  may  be  effectually 
transferred  jjy  an  assignment  thereof,  though  made 
without  valualjle  consideration  (i) ;  and  that  such 
an  assignment  is  complete,  as  against  the  assignor, 
although  no  notice  of  the  assignment  be  given  to  the 
trustee  (j).  In  all  the  cases  in  which  this  doctrine  was 
established  the  assignment  was  made  by  deed ;  but  the 
rule  so  laid  down  was  not  in  any  way  founded  upon 
the  irrevocable  nature  of  a  deed  ;  it  was  rested  upon  the 
principle  of  equity  which  allowed  the  free  alienation 
of  equitable  interests  (7^;).  And  as  there  is  no  rule  of 
modern  equity  requiring  the  formality  of  a  deed  for  the 
alienation  of  such  interests  (/),  it  appears  that  a  gratui- 
tous assignment  of  an  equitable  chose  in  action  may  well 

(/)  Ante,  pp.  288,  295, 299, 307.  G.,  M.  &  G.  170. 

(y)  Dillon  v.  Cvppiii,  4  My.  &  (j)  Donaldson    v.     Donaldson, 

Cr.  647;  Svarlc  v.  Law.  15  Sim.  Kay,   711;  Gilbert   v.   Overton,  2 

95;  Btechx.  Keep,  18  Beav.  285;  H.  &  M.  110;  Jie  Way's  Trmts, 

I'eckkam  v.  Taylor,  IJl  Beav.  25(1 ;  2  De  G.,  J.  &  S.  oiJ5  ;  Jle  Patrick, 

Milroy  v.  Lord,  4  Dc  G.,  F.  &  J.  1891,  1  Ch.  82;  ante,  p.  35,  and 

204.  n.  (?t). 

ill)  Lewin  on   Trusts,  00,  01,  (A-)  Ante,  p.  35. 

03—05,  0th  cd. ;  08,  09,  74—70,  (/)  See   Williuma,   11.   1'.   169, 

llthed.  180,  187,  20th  ed. 

(t)  Keliewich  v.  Manning,  1  Do 
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be  made  without  deed(m).     As  we  have  seen  (71),  the 
Statute  of  Frauds  (o)  requires  all  assignments  of  any 
trust  to  be  in  writing  signed  by  the  assignor  or  by  will, 
and  makes  no  mention  of  any  exception  in  the  case  of 
chattels :  but  some  consider  that  this  enactment  only 
applies  to  trusts  of  lands  (|)).     An  intention  of  present 
assignment  must  be  expressed  in  order  to  constitute 
a  gratuitous  transfer  of  an  equitable  chose  in  action ; 
for  a  Court   of  Equity  will  not   enforce   the  specific 
performance  of  a  gratuitous  promise  or  agreement  to 
convey  any  property,  even  though  made  by  deed  (q). 
There  is  no  doubt  that  a  declaration  of  trust  of  any 
chattels  personal  may  be  well  made  by  parol  (?■).     And 
a   direction  to  a  trustee  of  chattels   personal   by  his 
cestui  que  trust  to  hold  for  the  benefit  of  another  may 
be  given  either  in  writing  or  by  word  of  mouth,  and 
by  the  authority  of  the  cesttd  que  trust  as  Avell  as  by 
himself  personally  (s).     In  practice,  where  the  parties 
are  acting  under  legal  advice,  voluntary  settlements  are 
effected  by  deed  as  well  as  settlements  on  marriage: 
but  if  the  property  intended  to  be  settled  consist  of 
stock  or  shares,  the  same  is  duly  vested  in  the  trustees 
of  the  settlement  by  the  appropriate  method  of  legal 
transfer,  independently  of  the  deed  of  settlement,  and 
the  trusts  only,  on  which  the  trustees  are  to  hold  the 
same,  are  declared  by  the  deed.     If  an  equitable  chose 
in   action   be   settled,  it   is   directly   assigned   to   the 
trustees  by  the  deed  of  settlement  (t).     It  may  be  noted  gggultinf' 
here  that  if  one  transfer  any  property,  such  as  stock  or  trust. 

(?rt)  See  Ee  King,  U    Ch.   D.  656,  662 ;  6  E.  K.  19 ;  Re  Lucan, 

179 ;  Rardbuj  v.  Hardinq,  17  Q.  45  Ch.  D.  470  ;  lie  EUenborough, 

B.  D.  442;    ii'e   Griffin,  '1899,   1  1903,  1  Ch.  697. 
Ch.  408 ;   William  Brandt's  Sons  (r)  Ante,  p.  26, 

&  Co.  V.  Dunlop  Huhber  Co.,  1905,  (•*)  Bentley     v.      Mackay,      15 

A.  C.  454,  461,  462.  Beav.  12  ;  Roberts  v.  Jloberts,  11 

{n)  Ante,  p.  91.  Jur.  N.  S.  992,  12  Jur.  N.  S.  971 ; 

(o)  Stat.  29  Car.  II.  c.  0,  s.  9.  Hardimi  v.  Harding,  17  Q.  B.  D. 

(p)  See  1  Sand.  Uses,  315,  4th  442. 
ed.,  343, 5th  ed.   Lewiii  on  Trusts,  (<)  Sec  for  examples  the  prc- 

573,  6th  ed.,  869,  11th  ed.  cedent    given    in    Appendix   C, 

((/)  Ellison  V.   Ellison,   6   Ves.  post. 
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shares,  into  the  uame  oi  auother  without  valuable  con- 
sideration and  no  intention  of  gift  be  expressed  or  can 
be  inferred  from  tlie  circumstances  of  the  case,  a  trust 
will  result  in  favour  of  the  transferor  (?().  And  if  one 
purchase  stock  or  shares  in  the  name  of  another,  a 
trust  will  result  in  favour  of  the  purchaser,  unless  the 
nominee  were  his  wife  or  child  or  one  to  whom  he 
stood  in  loco  'parentis,  when  a  presumption  (which  may 
be  rebutted  by  evidence  to  the  contrary)  arises  that  the 
purchase  was  intended  for  the  other's  advancement  {x). 

Yoluutary  Although  a  voluntary  settlement  may  be  defeated  as 

bindin"  cm  above  mentioned  by  creditors,  yet,  when  once  completed, 
the  settlor.  {\^  jg  binding  on  the  settlor,  who  cannot  by  any  means 
undo  it  (y).  Thus,  in  one  case  {z),  a  maiden  lady  not 
immediately  contemplating  marriage,  but  thinking  such 
an  event  possible,  transferred  a  sum  of  stock  into  the 
names  of  trustees  in  trust  for  herself  until  she  should 
marry,  and,  after  her  marriage,  in  trust  for  her  separate 
use  for  her  life,  free  from  the  control  of  any  person  or 
persons  w4th  whom  she  might  intermarry,  and,  after 
her  decease,  upon  trusts  for  the  benefit  of  any  such 
husband,  and  her  child  or  children  by  any  husband  or 
husbands.  She  afterwards,  being  still  unmarried,  filed 
a  bill  in  Chancery,  praying  that  the  settlement  might 
be  delivered  up  to  her  to  be  cancelled,  and  that  the 
stock   might   be   ordered   to   be  re-transferred   by  the 

(«)  See  Georrje  v.  Eoicarrl,  7  y.  A  slew,  II  Bcay.  lib;  Kehewich 

Price,  64G;  21  R.  E.  775  ;  Kui-  v.  Manning,  1  De  CJex,  M.  &  G. 

sione  V.  Salter,  L.  Ii.  19  Eq.  250,  17G  ;  Bintley  v.  Machay,  15  Beav. 

10    C'b.   4ol  ;  Foid:c8   v.    I'ascoe.  12;  Bridge  v.   Bridge,   IG  Btav. 

L.  R.  10  Ch.  343.  315  ;  Be  'Win/s  Truds,'2  De  Gex, 

(x)  Lcwin  on  Trusts,  ]2(;,  12S,  J.  &  S.  365  ;  Paul  v.  Paul,  10  Ch. 

144,   145,  151    sq.,  Gth  cd.  ;   158,  D.  47,  20  Ch.  D.  742 ;  MaUott  v. 

IGl,  178,  17M,   ISG  sq.,  11th  ed.;  T]'(7«o?i,  11103,  2  Ch.  4'.t4. 
Br  PoUry  (No.  6402)  of  t^cotiifh  (z)  Bill   v.    Cureion,  2  My.  & 

Equitable  Life  Assurance  Sociffy.  Keen,  503 ;  3!)  E.  R.  258.    Sec  also 

1002,  1  Ch.  28  2.  Pdre  v.  Espiiiasse,  2  jMy.  &  Keen, 

((/)  ^7/18071   V.    Ellison,  G  Vee.  40G;  30  E.  R.  254  ;  M-Donndly 

656;    6  E.   R.    19;    Edtrards  \:  Hesilrige,  16  Beay. 'Si6  ;  Donald- 

Jones,  1  My.   &  Cr.  226:  Neuton  son  y.  Donaldson,  Kay,  111. 
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trustees.     But  the  Court  lield  that  she  was  bound  by 

the  settlement  she  had  made,  and  was  not  entitled  to 

any  assistance  to  release  her  from  it.     It  is,  however.  Power  of 

the  duty  of  every  solicitor  who  prepares  a  voluntary  revocation. 

settlement   to   suggest   the    insertion   of    a    power   of 

revocation  (a).      And    in    some    cases    the    Court    of 

Chancery  has  set  aside  voluntary  settlements  irrevocably 

made  in  ignorance  that  such  a  power  might  have  been 

inserted  (&).     But  the  absence  of  a  power  of  revocation 

is  not  of  itself  a  ground  upon  which  the  Court  will  set 

aside  a  voluntary  settlement.     In  order  to  avoid  such  a 

settlement,  it  must  be  shown    that,  when   the   settlor 

executed  it,  he  did  not  understand  wliat  its  effect  would 

be(c). 


hiin. 


If  the  object  of  the  settlor  is  merely  his  own  benefit  Settlement 
or   convenience,  the    settlement  will   be  revocable  by  ^"^  ^V*'*^^'^! 

'  _  -^    own  benefit 

him  at  his  pleasure.     Thus,  where  a  man,  without  any  revocable  by 

communication  with  his  creditors,  puts   property   into 

the   hands  of  trustees  for  the  purpose   of  paying  his 

debts,  his  object  is  said  to  be,  not  to  benefit  his  creditors, 

but  to  benefit  himself  by  the  payment  of  his  debts  id). 

He  may  accordingly  revoke  the  trust  thus  created  (c), 

so  long  as  the  creditors  remain  in  ignorance  of  it(/). 


(a)  See  Vowell  v.  Tovaell,  1900, 

1  Ch.  243.  But  it  should  be 
noted  that  the  insertion  of  a 
power  of  revocation  makes  the 
property  settled  liable  to  estate 
duty  on  the  settlor's  death  ;  see 
•post,  pp.  -104,  405. 

Qj)  See  Phillips  v.  Mullings, 
L.  R.  7  Ch.  244,  247 ;  HuU  v. 
Hall,  L.  R.  8  Ch.  430,  436—438. 

{(•)  See  Phillips  v.  Mullings, 
L.  R.  7  Ch.  244,  24G  ;  Hall  v. 
Hall,  L.  R.  8  Ch.  430, 438  ;  Henry 
V.  Armstrong,  18  Ch.  D.  6(j8  ; 
Button  V.  Thompson,  23  Ch.  D. 
278 

(ci)  Per   Sir   G.   Pepys,   M.R.. 

2  My.  &  Keen,  511 ;  cited  by 
Wigrani,  V.-C,  in  Hughes  v. 
Stubbs,  1  Hare,  479. 

W.P.P. 


(e)  Garrard  v.  Lord  Lauder- 
dale, 3  Sim.  1 ;  30  R.  R.  105  ;  Acton 
v.  Woodgnte,  2  My.  &  Keen,  4!>2  ; 
39  R.  R.  258 ;  Bavenshaw  v. 
Hollier,  7  Sim.  3 ;  40  R.  R.  57 ; 
Laio  v.  Bagwell,  4  Dru.  &  Warren, 
398  ;  Smith  v.  Keating,  G  C.  B. 
136 ;  Driver  v.  Maiodesley,  16 
Sim.  511 ;  Johns  v.  James,  8 
Ch.  D.  744;  lie  Ashby,  1892,  1 
Q.  B.  872;  B.v.  Humphris,  1904, 
2  K.  B.  89. 

(/)  Browne  v.  Cavendish,  1 
Jo.  &  Lat.  606,  635;  Griffith  v. 
Rirkeits,  7  Hare,  299,  307  ;  Mac- 
kinnon  v.  Stewart,  1  Sim.  N.  0. 
76,  89,  90;  Harland  V.  Binks,  15 
Q.  B.  713;  Smith  v.  Hurst,  10 
Hare,  30.  But  see  Cornthwaite 
V.  Frith,  4  De  Gex  &  Sra.  552. 
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This  rule,  however,  though  well  established,  seems  to 
attribute  to  debtors  a  somewhat  light  estimation  of  the 
claims  of  their  creditors ;  and  there  appears  to  be  no 
disposition  in  the  Courts  to  extend  it  {g). 


Voluntary 

settlements 
of  personal 
estate  never 
void  against 
subsequent 
purchasers. 


The  statute  of  Elizal»eth (li),  under  which  voluntary 
settlements  of  lands  and  other  hereditaments  were 
formerly  held  void  as  against  subsequent  purchasers 
for  valuable  consideration,  though  it  extended  to 
chattels  real(;')  did  not  apply  to  purely  personal 
estate  (Z;).  A  voluntary  settlement  of  personal  estate, 
therefore,  could  never  be  defeated  by  a  subsequent  sale 
of  the  property  by  the  settlor. 


Stamps  on 
settlements. 


Policy  of 

assurance. 


Settlements,  whether  voluntary  or  upon  valuable 
other  than  pecuniary  consideration,  of  any  definite  and 
certain  principal  sum  of  money  (/),  or  auy  definite  and 
certain  amount  of  stock  (v/i),  or  any  security,  are  now 
liable  to  an  ad  valorem  duty  of  one-fourth  per  cent.,  or 
5s.  per  100/.  on  tlie  amount  or  value  of  the  property 
settled  (?i)-  The  duty  on  the  settlement  of  money 
secured  by  a  policy  of  assurance  is  now  charged  on  the 
sum  secured;  but  if  there  lie  no  provision  made  for 
keeping  up  such  policy,  then  the  ad  valorem  duty  is 
chargeable  only  on  the  value  of  the  policy  at  the  date 
of  the  settlement  {o). 


(g)  See    Wildhuj   v.   Bichards, 

1  Coll.  GGl  ;  Simmonds  v.  Palles, 

2  Jo.   &   I.at.   489;    Kirwan  v. 
Daniel,  5  Hare,  493,  499—501. 

(h)  Stat.  27  Eliz.  c.  4;  Wil- 
liams, 11.  P.  77,  20th  ed. 

(0  Co.  Lite  3  b  ;  G  Rep.  72. 

(70  2  My.  &  Keen,  512. 

(l)  Whether  expressed  in  Brit- 
ish, foreign  or  colonial  currency. 

(m)  Including  any  share  in  any 
stocks  or  funds  transferable  at  the 
I5anks  of  En,i,daiid  or  Ireland,  and 
India  promissory  notes,  and  any 
share  in  the  stocks  or  funds  of 
any  foreign  or  colonial  state  or 


government,  or  in  the  capital 
stock  or  funded  debt  of  any 
County  Council,  corporation, 
company  or  society  in  the  United 
Kingdom,  or  of  any  foreign  or 
colonial  corporation,  company  or 
society. 

(71)  Stat.  54  &  55  Vict.  c.  39, 
ss.  1,  122  and  First  Schedule,  re- 
placing 33  it  .34  Met.  c.  97, 
ss.  2,  pars.  (8),  (9),  3 ;  Onslow  \. 
Commissioners  of  Inland  Revenue, 
18itl,  1  Q.  B.  239. 

(o)  Stat.  54  &  55  Vict.  c.  39, 
s.  104,  replacing  33  &  34  Vict, 
c.  97,  s.  124. 
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By  the  Succession  Duty  Act,  1853  {p),  a  duty,  called  Succession 
succession  duty,  was  made  payable  in  respect  of  the     "  ^* 
succession  on  death  on  or  after  the  19th  of  May,  1853,  to 
the  beneficial  interest  in  any  real  or  personal  property, 
or  the  income  thereof,  either  by  virtue  of  any  disposi- 
tion of  the  property,  or  on  devolution  by  law :  except 
where  legacy  duty  was  already  chargeable  in  respect  of 
the  succession  {q).     This  duty  is  charged  at  the  same 
rates   as   legacy   duty(r),  according   to  the   degree   of 
relationship  between  the  successor  and  his  predecessor 
in  the  interest  to  which  he  has  succeeded  (s) ;  and,  in 
the  case  of  succession  to  an  absolute  interest  in  per- 
sonalty, on  the  priacipal  value  thereof  (0-     It  is  a  debt 
due  to  the  Crown  from  the  successor,  and  is  a  first 
charge  on  his  interest  in  any  personal  property  (other 
than    leaseholds)  in    respect   of  which    the    duty   is 
assessed,  while  the  property  remains  in  the  ownership 
or  control  of  the  successor  or  any  trustee  for  him  or  of 
his  guardian  or  committee,  or  of  the  husband  of  any 
wife  who  is  the  successor  (w).     Besides  the  successor, 
the  following  persons  are  personally  accountable  to  the 
Crown  for  succession  duty,  but  to  the  extent  only  of 
the  property  or  funds  actually  received  or  disposed  of 
by  them  respectively ;   that  is  to   say,  every   trustee, 
guardian,  committee,  or  husband  in  whom  respectirely 
any   x^ropei'ty,   or   the   management   of  any  property, 
subject  to  such  duty,  is  vested,  and  every   person   in 
whom  the  same  is  vested  by  alienation  or  other  deriva- 
tive  title  at  the  time  of  the  succession  becoming  an 
interest  in  possession  {x).     Succession  duty,  therefore, 
becomes  payable  on  the  death  of  any   person   taking 
a  life  interest  under  a  settlement  made  inter  vivos  of 
any  personal  estate,  as  on  the  death  of  a  tenant  for  life 

ip)  Stat.  16  &  17  Vict.  c.  51,  tions ;  see  post,  Part  III.,  Ch.  iii. 
ss.  2,  10,  54.  (s)  Sect.  10. 

(g)  Sect.   18 ;     see  posl.  Part  {t)  Sect.  32. 

III.,  Chs.  iii.,  iv.  (w)  Sect.  42. 

(/•)  And  with  the  same  oxcmp-  (a;)  Sect.  44. 

26—2 
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of  lands  (v/).  But  no  succession  duty  is  no-sv  payable 
on  account  of  a  succession  from  any  lineal  ancestor  or 
descendant  in  respect  of  any  property  upon  which  estate 
duty  has  been  paid  (2). 

Estate  duty.  Estate  duty  was  imposed  by  the  Finance  Act,  1894  (a), 
on  the  principal  value  (h)  of  all  property,  real  or  per- 
sonal, settled  or  not  settled,  which  passes  on  the  death 
of  any  person  dying  after  the  1st  of  August,  1894. 
Property  passing  on  the  death  (c)  of  a  person  so  dying 
shall  be  deemed  to  include  (1)  property  of  which  the 
deceased  was  at  the  time  of  his  death  competent  to 
dispose,  either  by  virtue  of  his  estate  or  interest  therein, 
or  of  a  general  power  of  appointment  (d) ;  (2)  property 
in  which  the  deceased  or  any  other  person  had  an 
interest  ceasing  on  the  death  of  the  deceased,  to  the 
extent  to  which  a  benefit  accrues  or  arises  by  the 
cesser  of  such  interest  (e) ;  (3)  property  assured  by 
the  deceased  in  his  lifetime  by  means  of  any  of  the 
following  dispositions  (/),  viz.,  (i.)  donatioms  mortis 
causa  (g)  ;  (ii.)  any  immediate  gift,  at  law  or  in  equity, 
not  made  bond  fide  twelve  months  before  the  donor's 
death  (7t) ;  (iii.)  any  gift  whenever  made  of  any  property, 
of  which  hond  fide  possession  and  enjoyment  shall  not 

(y)  Williams,  R.  P.  407, 20tb  ed.  0  )  Sect.  2  (1  h).     See  A.-G.  v. 

(z)  Stat.  57   &  58  Vict.  c.  30,  B>>ich,  1899,  A.  C.  53;  A.-G.  v. 

8. 1  and  First  Schedule,  which  also  De   Preville,    1900,  1  Q.  B.  223; 

abolished  the  additional  succes-  stat.  63  Yict.  c.  7,  s.  11. 
sion  duties  imposed  by  stat.  51  (/)  See  sect.  2  (I  c).     Similar 

Viet.  c.  8,  s.  21,  and  the  temporary  dispositions  of  personal  property, 

estate  duties  imposed  by  stat.  52  but  being  as  regards  Nos.  iv.  and 

Yict.  c.  7,  fs.  5,  (J.  V.  volnntaryauA  as  regards  No.  vi. 

(rt)  Stat.  57  &  58  Vict.  c.  30,  in  favour  of  a  ro/Mn/^-r,  gave  rise 

ss.  1,  24.     There  are  some  excep-  under  an  Act  of  1881  to  a  liability 

tions,  see  ss.  2  (1  6,2,  3),  3  (1),  on  the  death  of  the  disposing  party 

8  (1),  15,  17,21;  stats.  59  tfc  60  to    payment  of    a    duty    called 

Vict.   c.   28,   8S.    14,    15,  20 ;    G3  account    duty ;     but    this    duty 

Vict.  c.  7,  8.  14.  was  abolished    by  the   Finance 

{h)  Allowance   is  made,   as  a  Act,  IS'.'l ;  stats.  44  Yict.  c.  12, 

rule,  for  funeral  expenses,  debts  s.  38,  amended  by  52  Yict.  c.  7, 

and  incumbrances  :    see  stat.  57  s.  11 ;  57  &  58  Yict.  c.  30,  s.  1. 
&  58  Yict.  0.  30,  8.  7.  (gf)  See  post.  Tart  IIL,  Ch.  iii. 

00  See  8.  22  (1  /,  I).  (h)  See  A.-G.  v.   Uoldi-yi,  1003 

(rf)  See  ss.  2  (1  a).  22  C2).  1  K.  li.  832. 
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have  been  assumed  by  the  donee  immediately  upon  the 
gift  and  thenceforth  retained  to  the  entire  exclusion  of 
the  donor  or  of  any  benefit  to  hiin  by  contract  or  other- 
wise (i)  ;  (iv.)  any  disposition,  purchase,  or  investment, 
vesting  any  property  in  the  deceased  jointly  with  any 
other  person  so  that  the  beneficial  interest  therein,  or  in 
some  part  thereof,  passes  or  accrues  by  survivorship  on 
the  deceased  person's  death  to  such  other  person  ;  (v.) 
any  settlement  made  by  deed  or  other  instrument  not 
taking  effect  as  a  will,  whereby  an  interest  for  life  or 
determinable  by  death  in  the  property  settled  is  ex- 
pressly or  impliedly  reserved  to  the  settlor,  or  whereby 
the  settlor  has  reserved  to  himself  the  right,  by  the 
exercise  of  any  power,  to  restore  to  himself  or  to  retain 
the  absolute  interest  in  such  property  (j) ;  (vi.)  any 
declaration  of  trust  in  favour  of  another  person  made, 
with  like  reservations  in  the  settlor's  favour,  in  writing 
or  otherwise ;  and  (vii.)  any  policy  of  assurance  effected 
on  a  donor's  life,  and  kept  up  wholly  or  partly  for  the 
benefit  of  a  donee,  whether  nominee  or  assignee  (k) ; 
(4)  any  annuity  or  other  interest  purchased  or  provided 
by  the  deceased,  either  by  himself  alone  or  in  concert  or 
by  arrangement  with  any  other  person,  to  the  extent  of 
the  beneficial  interest  accruing  or  arising  by  survivorship 
or  otherwise  on  the  death  of  the  deceased  (/). 

The  rate  of  estate  duty  is  graduated  according  to  the  Rate  of  estate 
value  of  the  estate  as  stated  in  the  note  (m) ;  and  for  ^"*y- 

(0  See  A.-G.  v.  Worrall,  1895,  ing,  1897,  A.  C.  145. 

1  Q.  B.  99 ;  A.-G.  v.  Johnson,  1903,  (l)  Stat.  57  &  58  Vict.  c.  30,  s. 

1  K.  B.  C17.  2  (1  d)  ;  see  A.-G.  v.  Dobrer,  1900, 

0')    See    Crossman    v.    IJ.,    18  1  Q.  B.  442 ;  A.-G.  v.  Uaiohins, 

Cl.B.D.IbQ;  A.-G.y.  Eryioood,  1901,    1    K.   B.    285;    A.-G.    v. 

19  Q.  B.  D.  326.  Murray,  1904,  1  K.  B.  105  ;  A.-G. 

(Jc)  See  Lord  Advocate  v.  Flcm-  v.  Lethbridge,  1905,  2  K.  B.  323. 


(m)         AVhere  the  i^rincipal  value  of  the  Estate 


At  the  rate 
per  cent,  of 


£     8.  d. 

Exceeds             1001.  and  does  not  exceed              500?.          10  0 

500/.    „       „      „        „                1,000/.     12     0  0 

„                1,000/.    „       „       „        „              10,0001.     I      3     0  0 
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Persons 
accountable 
for  estate 
duty. 


determining  the  rate  of  duty  to  be  paid,  all  property  pass- 
ing on  the  death  of  the  deceased  and  chargeable  with 
estate  duty  is  required,  as  a  rule,  to  be  aggregated  so  as 
to  form  one  estate  (n).  Estate  duty  is  therefore  payable 
on  any  person's  death,  not  only  on  the  value  of  his  own 
property  which  passes  under  his  will  or  upon  his 
intestacy  to  his  executors  or  administrators  (o),  but  also 
on  the  principal  value  of  any  property  in  which  he 
enjoyed  a  life  interest  under  some  settlement.  The 
executor  or  administrator  is  accountal)le  for  the  estate 
duty  in  respect  of  all  personal  property  of  which  the 
deceased  was  competent  to  dispose  at  his  death  ( j?) ; 
and  with  regard  to  any  other  property  passing  on  the 
death,  every  person  to  whom  any  such  property  so 
passes  for  any  beneficial  interest  in  possession,  and  also, 
to  the  extent  of  the  property  actually  received  or 
disposed  of  by  him,  every  trustee,  guardian,  committee, 
or  other  person  in  whom  any  interest  in  the  property 
so  passing  or  the  management  thereof  is  at  any  time 
vested,  and  every  person  in  whom  the  same  is  vested  in 
possession  by  alienation  or  other^  derivative  title,  is 
accountable  for  the  duty  (q) ;  but  a  bond  fide  purchaser 


Where  the  principal  value 

of  the  Estate 

1  At  the  rate 
per  cent,  of 

£     8.     d. 

Exceeds         10,000^.  and  does  not 

exceed         25,000/. 

4    0     0 

„             25,000Z.    „       „      „ 

„                50,000/. 

4  10     0 

50,000Z.    „      „      „ 

75,000/. 

5     0     0 

7o,000?.    „       „       „ 

100,000/. 

5  10     0 

„            100,000/.    „      „      „ 

„             150,000/. 

6    0     0 

150,000/.    „       ,,       „ 

250,000/. 

6  10     0 

2.")0,000/.    „       „       „ 

500,000/. 

7     0    0 

„         r)()0,()0()/.  „     „     „ 

„          1,000,000/. 

7  10     0 

„          1,00(1,000/. 

8     0     0 

See  stat.  57  &  58  Vict.  c.  30,  s.  1 

7,  amended  by  59  &  60  Vict.  c.  28, 

SB.  17,40;  G3  Vict.  c.  7,  s.  13. 

00  See  stats.  57  &   58   Vict. 

(p)  Stat.  57  & 

58  Vict.  c.  30, 

c.  30,  ss.  4,  15  (2),  16  (3)  ;  59  &  60 

8.  8  (3). 

Vict.  c.  28,  s.  20 ;  63  Vict.  c.  7, 

(2)  Stat.  57  & 

58  Vict.  c.  30, 

B.  12. 

8.  8  (4). 

(o)  Ante.,  p,  3. 

OF  SETTLEMENTS  OF  PERSONAL  PROPERTY.  407 

for  valuable  consideration  without  notice  is  not  liable 
to  or  accountable  for  the  duty  (r). 

A  rateable  part  of  the  estate  duty  on  an  estate,  in  Charge  of 
proportion  to  the  value  of  any  property  which  does  not 
pass  to  the  executor  as  such,  is  a  first  charge  on  the 
property  in  respect  of  which  duty  is  leviable ;  but  not 
against  a  bond  fide  purchaser  thereof  for  valuable  con- 
sideration without  notice  (s).  Where  property  in  respect  Settlement 
of  which  estate  duty  is  leviable,  is  settled  {t)  by  the  will 
of  the  deceased,  or  having  been  settled  by  some  other 
disposition  taking  effect  after  the  1st  of  August,  1894, 
passes  thereunder  on  the  death  of  the  deceased  to  some 
person  not  competent  to  dispose  of  the  property,  a 
further  estate  duty  (called  settlement  estate  duty)  is 
leviable  at  the  rate  of  1  per  cent,  {u)  on  the  principal 
value  of  the  property  so  settled,  except  where  the  only  life 
interest  in  the  property  after  the  death  of  the  deceased 
is  that  of  a  wife  or  husband  of  the  deceased ;  but  during 
the  continuance  of  the  settlement  the  settlement  estate 
duty  shall  not  be  payable  more  than  once  (.v). 

We  have  seen  (,y)  that,  if  a  trust  be  declared  to  lay  Money  settled 
out  money  in  the  purcliase  of  land,  the  money  will  be  '^^        ' 
considered  as  real  estate  in  equity.    If,  therefore,  money 
be  subject  to  a  trust   for  the   investment  thereof  in 
the  purchase  of  land,  which  is  to  be  settled  according 
to  the  limitations  of  some  specified  settlement,  until 
land  be  actually  purchased  pursuant  to  the  trust,  the 
money  will  devolve  according  to  the  limitations  of  the 
settlement.     When   land,  subject   to   a  settlement,  is  Proceeds  of 
sold  under  the  powers  of  sale  given  liy  law  or  by  the  j^nd. 

(r)  Sect.  8  (18).  s.  17.     By  sect.  5  (4),  the  amount 

(s)  Sect.  9  (1).  of  the  ad  valorem  stamp  duty,  if 

(t)  See  A.-G.  v.  Fa'uiey,  1897,  any,  charged  on   the  settlement 

1  Q.  B.  698  ;  A.-G .  v.  Owvn,  18'J9,  in  respect  of  the  settled  property, 

2  Q.  B.  253 ;  A.-G.  v.  Clailcson,  may  be  deducted ;  ante,  p.  102. 
1900,  1  Q.  B.  156;  Be  CampbeU,  (x)  Sect.  5 ;  sec  s.  22  (1,  h,  i)  ; 
1902,  1  K.  B.  113.  stat.  61  &  62  Vict.  c.  lU,  ss.  13,  M. 

(«)    Stat.  57  &  58  Vict.  c.  30,  (y)  Ante,  p.  381. 
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settlement,  the  money,  which  arises  from  the  sale,  is 
generally  subject  to  a  trust  for  the  application  thereof 
in  the  purchase  of  laud  to  be  conveyed  to  the  uses 
of  the  settlement  (z).  Under  the  Settled  Land  Act, 
1882  (a),  money,  which  is  subject  to  a  trust  for  the 
investment  thereof  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement,  may  be  invested,  at  the  direc- 
tion of  the  tenant  for  life,  in  the  names  of  the  trustees 
for  the  purposes  of  that  Act  upon  the  securities  thereby 
authorised  (h) ;  and  such  money  and  the  investments 
thereof  will  be  considered  as  land,  for  all  purposes  of 
disposition,  transmission  and  devolution  (c).  By  making 
use  of  the  powers  conferred  by  this  Act,  any  person, 
who  may  be  entitled  to  exercise  the  powers  of  a  tenant 
for  life  under  this  Act  (d),  may  have  any  such  money 
so  invested  upon  any  authorised  securities  in  the  nature 
of  personal  estate  (r).  And  the  trustees  may  hold  such 
securities  as  a  permanent  investment,  and  need  not 
apply  the  money  so  invested  in  the  purchase  of  land, 
until  directed  to  do  so  by  a  person  entitled  to  exercise 
the  powers  of  a  tenant  for  life  under  the  Act(/).  The 
legal  interest  in  any  such  securities  belongs  to  the 
trustees,  and  will  devolve  in  their  hands  as  personal 
estate,  like  any  other  personal  property  vested  in 
trustees,  upon  trusts  declared  by  a  settlement  (fj).  But 
in  e(juity  the  money  so  invested  is  regarded  as  real 
estate,  and  the  egwitaUc  or  beneficial  interest  therein 
will  devolve  in  all  respects  according  to  the  limitations 
of  the  settlement. 

Chattels  per-        Sometimes   it   is    desired    to   settle  pictures,  plate, 

Bonal  settled 

(2)  Williams,  R.  P.  117,  121—  (c)  See  sect.  22,  sub-ss.  5,  6; 

Vl'.i,  1S3,  :>83 — 385,  20th  ed.  AVilliams'Couvcyancing  Statutes, 

(a)  Stat,  i'i  &  46  Vict.  c.  38,  327. 

ss.  2  (sub-s.  t>),  21,  32,  3:') ;  see  (d)  See  sects.  2,  sub-ss.  5 — 7, 

7.V  Machenzie's  Trnst<,  2;'.  Cii.  I).  58— G2;  ibid.,  pp.  291,  292,  294, 

75(1  ;     Williams'    Conveyancing  2'J7,  3G1 — 3G5. 

Statutes,  292,  325,  334,  335.  (e)  See  sect.  21  (i) ;  ibid.,  p.  326. 

(b)  Sec  sects.  21,  22  ;  Williams,  (/)  See  sect.  22  ;  ibid.,p.  327. 
R.  r.  122,  20th  ed.  (j/)  Sec  ante,  p.  359. 
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jewels  or  other  chattels,  so  that  the  same  may  be  used  togowitli 
by  the  person  for  the  time  being  entitled  to  some 
particular  landed  estate,  which  is  limited  in  settlement. 
In  such  cases  the  chattels  in  ([uestion  are  assigned  to 
trustees  to  be  held  upon  such  trusts  as  shall  correspond, 
as  nearly  as  the  rules  of  law  and  equity  will  permit, 
with  the  uses  declared  by  the  settlement  of  the  land  (// ). 
When  chattels  are  so  settled,  they  are  popularly  said 
to  be  settled  as  "heirlooms,"  as  we  have  seen  (i).  As 
there  cannot  be  an  estate  tail  in  personal  property  (k), 
the  first  person,  who  becomes  entitled  to  the  land 
under  the  settlement  for  an  estate  tail,  will  become 
absolutely  entitled  to  any  chattels  which  have  been 
so  settled  (/).  In  the  case  of  and  during  the  infancy  of 
the  first  tenant  in  tail,  this  result  would  generally  be 
undesirable.  It  is,  therefore,  usual  to  provide  that  any 
chattels  so  settled  shall  not  vest  absolutely  in  any  person 
made  tenant  in  tail  by  purchase  under  the  settlement, 
unless  he  shall  attain  the  age  of  twenty-one  years,  but 
shall  devolve,  on  his  death  under  that  age,  as  if  they 
were  freeholds  of  inheritance  limited  to  the  uses  of  the 
settlement  (m).  Such  a  proviso  should  be  limited  to 
the  case  of  the  death  under  age  of  a  tenant  in  tail  by 
jpurcliase  (n),  in  order  to  avoid  any  infringement  of  the 
rule  against  perpetuities  (o).  Under  the  Settled  Land 
Act,  1882  (^9),  chattels  so  settled  may  be  sold  at  the 
instance  of  the  tenant  for  life  of  the  land  ;  and  the 
money  to  arise  from  the  sale  may  be  applied  as  capital 
money  arising  under  that  Act  (q),  or  may  be  invested 

(/t)  Williams   on   SettLmcnts,  3158,  5tli  ed. ;  Williams  on  Settle- 

225.  ments,  223-225. 

(i)  Ante,  p.  131.  (?0  See  Williams,  E.  F.  68, 221, 

(h)  Ante,  p.  3G3.  2(ltli  cd. 

(l)  Foley    V.    Burnell,    1    IJro.  (0)  Ante,  p.  8<jt!.    See  Davidson, 

C.  C.  274  ;  4  Bro.  T.  C.  31'J ;  Er  Tree.  Couv.  vol.  iii.  G02,  note  (s), 

Uill,  1002,  1  Ch.  537,  807 ;    Be  3id  ed. 

FothergilVs   Estate,   1003,   1  Ch.  (  p)  Stat.  45  &  4G  Vict.  c.  38, 

140 ;    see    Re   Angerstein,   1805,  3.    87  ;    see   AVilliams'     Convey- 

2  Ch.  883.  ancing  Statutes,  339. 

(jn)  Davidson,  Prec.  Couv.  vol.  (r/)  Sec  sect.  21 ;  t6t(Z.,pp.  325, 

iii.  G02,  G24— 027,  3rd  ed. ;  vol.  i.  320. 
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in  the  purchase  of  similar  chattels  to  be  settled  in  the 
same  way.  But  no  such  sale  or  purchase  of  chattels 
can  he  made  without  an  order  of  the  Court. 


Leaseholds 
settled  to  go 
■with  free- 
holds. 


Leaseholds  held  for  long  terms  of  years  are  frequently 
settled  together  with  freehold  land.  In  such  cases  the 
leaseholds  are  assigned  to  trustees  to  be  held  upon  such 
trusts  as  shall  correspond,  as  nearly  as  the  rules  of  law 
and  equity  will  permit,  with  the  uses  declared  of  the 
freeholds,  with  a  like  proviso,  to  meet  the  event  of  the 
death  under  age  of  a  tenant  in  tail  by  purchase,  as 
in  the  case  of  chattels  personal  settled  to  go  with 
freeholds  (r). 


Alienation 
for  debt. 


Equitable 
Ciocution. 


As  we  have  seen  (.s),  equitable  interests  in  chattels 
could  not  be  seized  by  process  of  execution  at  law :  but 
a  charging  order  may  be  made  upon  a  judgment  debtor's 
interest,  whether  in  possession,  remainder  or  reversion, 
and  whether  vested  or  contingent,  in  any  stock  or 
shares  held  in  trust  for  him  {t).  And  under  the  present 
practice,  if  a  judgment  debtor  be  entitled  to  the  income 
of  or  to  a  reversionary  interest  in  any  personal  property 
vested  in  trustees  for  his  benefit,  the  judgment  creditor 
may  obtain  an  order  for  the  appointment  of  a  receiver 
on  his  behalf;  a  proceeding  which  is  generally  known 
as  equitable  execution  {u). 


(r)  See  Williams  on  Settle- 
ments, 223 ;  Davidson,  Prcc. 
Conv.  iii.  599,  3rd  ed. ;  iv.  399, 
4th  ed. ;  i.  337,  5th  ed. 

(s)  Ante,  p.  102. 


(0  Ante,^]).  2;»3,  295,  311. 

(w)  Fxujgle  v.  Bland,  11  Q.  ii.  D. 
711  ;  Tyrrdl  v.  Paintm,  1S95,  1 
Q.  B.  202  ;  Hood  Barrs  v.  Heriot, 
189G,  A.  C.  174. 
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CHAPTER  II. 

OF  JOINT   OWNERSHIP  AND   JOINT   LIABILITY 

Theee  may  be  a  joint  ownership  of  any  kind  of  per-  Joint  owucrs. 
sonal  property,  in  the  same  manner  as  there  may  be  a 
joint  tenancy  of  real  estate  (a)  ;  and  the  four  unities  of 
possession,  interest,  title,  and  time,  which  characterize  a 
joint  tenancy  of  real  estate,  apply  also  to  a  joint  owner- 
ship of  chattels.    But  as  no  estates  can  exist  in  personal 
property,  the  distinctions  which  hold  with  respect  to 
joint  estates  for  life,  in  tail,  or  in  fee,  do  not  occur  in 
a  joint  ownership  of  personalty.     If  personal  property, 
whether  in  possession  or  in  action,  be  given  to  A.  and 
B.  simply,  they  will  be  joint  owners,  having  equal  rights 
as  between  themselves,  during  the  joint  ownership,  and 
being,  with  respect  to  all  other  persons  than  themselves, 
in  the  position  of  one  single  owner.     Hence  it  follows  Joint  bond, 
that  if  a  bond  or  covenant  be  given  or  made  to  two  or  ^^^  ™"^*  ^^^' 
more  jointly,  they  must  all  join  in  suing  upon  it  (b)  ; 
and  a  release  by  one  of  them  to  the  obligor  is  sufficient  Kelease  by 
to  bar  them  all  (c).     As  a  further  consequence  of  the  °^®  *^^  ^  ' 
unity  of  joint  ownership,  the  important  right  of  sur-  Survivorabip. 
vivorship,  which  distinguishes  a  joint  tenancy  of  real 
estate,  belongs  also  to  a  joint  ownership  of  personal 
property.     Whether  the  subject  of  the  joint  ownership    * 
be  a  chattel  real  as  a  lease,  or  a  chose  in  possession  as 
a  horse,  or  a  chose  in  action  as  a  debt  or  legacy,  the 
surviving  joint  owner  will  be  entitled  to  the  whole, 
unaffected  by  any  disposition  which  the  deceased  joint 
owner  may  have  made  by  his  will,  unless   the  joint 

(rt)  See  Williams,  11.  P.  134,  353 ;  27  R.  11.  383  ;  1  Wms.  Sauud. 

20th  ed.  291,  i. 

(6)  Slingshys     Case,     5    Hep.  (c)  2   Itul.   Abr.  410  (D.),  pi. 

18  b ;  Petrie  v.  Bury,  3  B.  &  C.  1,  5. 
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Trustees  of 
personal 
estate  made 
joiut  owners. 


Succession 
anil  estate 
duty. 


tenancy  should  have  been  previously  severed  in  the 
lifetime  of  both  the  parties  {d).  And  for  this  reason 
trustees  of  settlements  of  personal  estate  are  always 
made  joint  owners,  in  order  that  the  surviving  trustees 
may  take  the  entire  fund,  rather  than  that  the  executors 
or  administrators  of  any  trustee  who  may  happen  to  die 
should  have  any  right  to  intermeddle  with  the  share  of 
the  deceased.  WJiere  a  hcneficial  interest  accrues  to 
any  joint  owner  by  survivorship,  it  is  liable  to  succession 
and  estate  duty  (e). 


The  share  (if 
joint  owners 
under  a  will 
need  not  vest 
at  the  same 
time. 


If  the  joint  ownership  be  created  by  a  will,  it  is  not 
necessary  that  the  shares  of  all  the  joint  owners  should 
vest  at  the  same  time.  Thus  imder  a  bequest  to  A.  for 
life,  and  after  his  decease  to  the  issue  (/)  or  children  (^) 
of  B.,  without  words  of  severance,  all  the  issue  or  chil- 
dren born  in  A.'s  lifetime,  will  become  entitled  jointly, 
though  some  may  not  be  living  when  the  shares  of  the 
others  become  vested  interests.  On  the  decease  of  any 
of  them  therefore  before  payment,  the  survivors  will 
become  entitled  to  their  shares.  A  similar  exception  to 
the  unity  of  time  occurs  also  in  the  case  of  a  devise  of 
real  estate  by  will  (A). 


Limitation  to 
joint  owners, 
their  execu- 
tors, adminis- 
trators and 
assigns. 


In  analogy  to  the  rule  by  which  a  joint  estate  in  fee 
simple  in  lands  is  created  by  a  limitation  to  two  or  more, 
their  heirs  and  assigns,  it  was  customary  with  convey- 
ancers to  make  a  gift  of  personal  estate  to  two  or  more 
jointly,  by  limiting  it  to  them,  their  executors,  adminis- 
trators, and  assigns.  This,  however,  though  usual, 
was  not  strictly  necessary.     In  ill-framed  instruments, 


(rf)  Litt.  ss.  281,  382;  Lady 
Shore  V.  Billingsley,  1  Vern.  483 ; 
Willinr]  V.  Baine,  3  V.  Wms.  11.3  ; 
Morley  v.  Bird,  3  Yes.  (".29 ;  4  11. 
Iv.  lOG;  Williamii  v.  Uemhaw,  1 
John.  &  H.  54G;  Be  Butler's 
TruUs,  38  Ch.  D.  28(};  Be 
Ucicctt,  1894,  1  Ch.  362. 


(e)  Stat.  16  &  17  Vict.  c.  51, 
8.  3 ;  ante,  pp.  4(i3,  404. 

(/)  Bridije  v.  Yates,  12  Sim. 
G45. 

{g)  Amies  v.  ShiUem,  14  Sim 
428. 

(/t)  Sec  Williams,  E.  V.  137, 
20th  ed. 
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limitations  of  personalty  were  sometimes  made  to  two 

persons,  "  and  the  survivor  of  them,  and  the  executors 

and  administrators  of  such  survivor."     If,  however,  the 

persons  are  simply  made  joint  owners,  the  law  will  be 

sufficient  of  itself  to  carry  the  property  to  the  survivor. 

And  it  is  now  by  no  means  unusual  to  vest  personal 

estate  in  two  or  more  persons,  as  joint  owners,  simply 

by  conveying  it  to  them  without  further  words.     Bonds  joint  bonds 

and  covenants,  when  intended  to  be  given  or  made  to  ^^'^  *^°^'^' 

•    •      1  •     Ti  nants. 

two  or  more  jointly,  were  in  like  manner  usually  given 

or  made  to  the  obligees  or  covenantees,  their  executors 
and  administrators ;  or,  if  the  subject-matter  were  assign- 
able, to  them,  their  executors,  administrators  and  assigns. 
But  it  was  always  unnecessary  expressly  to  extend  the 
benefit  of  a  personal  covenant  or  obligation,  made  with 
or  to  two  or  more  persons  jointly  to  the  survivors  of 
them,  or  to  their  executors,  administrators  or  assigns  (i). 
And  it  is  now  not  unusual  simply  to  express  that  such 
covenants  and  obligations  are  made  with  or  to  certain 
specified  persons,  without  further  words  (/.■).  But  when  joj^t  ^j. 
entered  into  with  two  or  more  persons,  bonds  or  cove-  several, 
nants  cannot,  as  respects  the  obligees  or  covenantees,  be 
joint  or  several,  at  their  election,  for  one  and  the  same 
cause ;  for  otherwise  the  Court  would  be  in  doubt  for 
which  of  them  to  give  judgment  (/).  And  whether  a 
covenant  be  joint  or  several  depends  much  more  upon 
the  subject-matter  than  upon  the  words  employed.  If 
each  of  the  covenantees  has  a  separate  interest,  each 
may  have  a  separate  cause  of  action,  and  the  covenant 
will  accordingly  in  such  a  case  be  several,  though 
expressed  to  be  made  with  the  covenantees  jointly  and 
severally  {m).     But  if  each  of  the  covenantees  has  not 

(€)  See   Williams'  Conveyanc-  or  a   bond  or  obligation   under 

ing  Statutes,  23G,  498,  n.  (a)  seal,   made    with    two    or    more 

{li)  See  ibid.,  p.  498.     See  stat.  jointly. 

44  &  45  Vict.  c.  41,  s.  GO  {ibid.,  (I)  5  Rep.  19  a ;  1  East,  501. 

pp.  2:55—237),  as  to  the  efl'ect  of  (m)  5    Hep.    19   a;     1    Wms. 

a  covenant,  a  contract  under  seal  Saund.  155  a,  n.  (1). 
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a  separate  cause  of  action,  all  of  them  must  concur  in 
suing  upon  the  covenant,  even  although  it  be  expressed 
to  be  made  with  some  of  them,  "and  as  a  separate 
covenant"  with  the  others (n);  for  if  all  may  sue,  all 
must  {o). 


Partners  in 
trade,  no  sur- 
vivorslnp  of 
Glioses  in  pos- 
session. 


Otherwise  as 
to  choses  in 
action  at  law. 
But  not  in 
equity. 


Real  estate 
purchased  for 
partnership 
purposes. 


An  exception  to  the  right  of  survivorship  Iietween 
joint  owners  occurs  in  the  case  of  partners  in  trade.  In 
this  case  the  law,  in  order  to  encourage  commerce, 
vests  in  the  executors  or  administrators  of  a  deceased 
partner,  the  share  of  the  deceased  in  all  personal 
chattels  in  possession,  such  as  merchandise  or  ships, 
which  were  the  joint  property  of  the  partnership  ( 2?). 
But  this  rule  does  not  extend  at  law  to  choses  in  action, 
which  must  accordingly  1)6  sued  for  in  the  name  of  the 
survivor  (5-).  In  equity,  however,  the  share  of  the 
deceased  partner,  both  in  the  choses  in  possession  and 
in  action  belonging  to  the  partnership,  devolves  on  his 
executors  or  administrators.  The  consequence  is  that, 
though  the  choses  in  action  must  be  sued  for  by  the 
surviving  partner,  he  will  be  a  trustee  of  the  share  of  the 
deceased  partner  for  his  executors  or  administrators  (r). 
The  same  rule  was  applied  in  equity  even  to  real  estate 
purchased  for  the  purposes  of  a  trading  partnersliip  (s), 
and  conveyed  to  the  partners  as  joint  tenants  in  fee. 
On  the  decease  of  any  of  them,  equity  held  the  sur- 
vivors to  be  trustees  of  the  share  of  the  deceased  for 
his  executors  or  administrators  as  part  of  his  personal 


(ji)  Sling^hy's  Case,  5  Rep. 
18  b;  Anderson  v.  Martindale,  1 
East,  497;  6  R.  R.  334;  Foley 
V.  Addenbroohe,  4  Q.  B.  197; 
Hoplcinson  v.  Le<\  G  Q.  B.  9G4; 
Bradhurne  v.  Bot field,  14  M.  & 
W.  0.59;  Wahfidd  v.  Broicn,  9 
Q.  B.  209 ;  Keightley  v.  Watson, 
3  Ex.  716. 

(o)  4  Q.  B.  208;  Wetlierell 
V.  Langston,  1  Ex.  G34 ;  Pugh 
V.  Sirinafield,  3  C.  B.  N.  S.  2. 
See   CidUn  v.   Knowles,  1898,  2 


Q.  B.  380. 

(p)  Co.  I-itt.  182  a;  Kempe  v. 
Andrews,  3  Lev.  290 ;  liex  v.  Col- 
lector of  Citstms,  2  M.  &  S.  223  ; 
Bucldiy  V.  Barhr,  G  Ex.  164. 

(rjf)  Martin  v.  Crompe,  1  Lord 
Raym.  340 ;  S.  C,  2  Salk.  444 ;  2 
Wms.  Saund.  117  b,  n.  (2). 

(r)  Jeffereys  v.  Small,  1  Vern. 
217;  Lah'  v.  Craddoch,  3  P. 
Wms.  158. 

(s)  Randall  v.  Randall,  7  Sim. 
271 ;  40  R.  R.  142. 
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estate  (^).      And   this   rule   is    now   embodied   in   the 
Partnership  Act,  1890  (u). 

Indeed,  as   a   general  rule,  joint   ownership  is  not  Jo|°*  owner- 
favoured  in  equity,  on  account  of  the  right  of  survivor-  favoured  iu 

ship  which  attaches  to  it  (v).     If,  therefore,  two  persons  ^V^^^y-  . 

^  \  /        J  '         r  -^Q  survivor- 

advance  money  by  way  of  mortgage  or  otherwise,  and  ship  in  equity- 
take  the  security  to  themselves  jointly,  and  one  of  them  secuHties. 
die,  the  survivor  will  be  a  trustee  in  equity  for  the 
representatives  of  the  deceased,  of  the  share  advanced 
by  him  (.1;).  And  it  was  formerly  necessary,  when  the 
intention  was  that  the  survivor  should  receive  the  whole, 
that  a  declaration  should  be  inserted  that  his  receipt 
alone  should  be  a  sufficient  discharge  for  the  money 
secured  (?/).  An  enactment  contained  in  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  has  rendered 
unnecessary  the  insertion  of  such  a  declaration  iu  mort- 
gages or  obligations  made  or  transferred  to  two  or  more 
persons  jointly  after  the  31st  of  December,  1881  (z) 

An  ownership  in  common  (or,  as  it  is  usually  styled  Ownership 
in  analogy  to  real  estate,  a  tenancy  in  common)  of 
chattels  may  arise  either  from  the  severance  of  a  joint 
ownership,  or  from  a  gift  to  two  or  more  to  hold  in 
common  (a).  But  a  joint  ownership  of  a  chose  inaction 
cannot  be  severed  at  law  by  either,  or  even  by  both,  of 
the  joint  owners.  And  in  case  of  the  bankruptcy  of  a 
joint  creditor,  by  which  all  his  estate  became  vested 
in   his  assignees,  an  action  against  the   debtor   must 

(0  Phillips  V.  Phillips,  I  My,  (u)  Stat.  53  &  54  Yict.  c.  39, 

&  Keen,  649,  663 ;  36  R.  R.  410;  ss.  20—22. 

Broom  v.  Broom,  3  My.  &  Keen,  (r)  2  Atk.  55  ;  2  Ves.  sen.  258. 

443  ;  Morris  v.  Kearsley,  2  You.  &  (x)  Petty  v.  Styward,  1  Chan. 

Coll.  139  ;  Bligh  v.  Breiit,  2  You.  Rep.  57 ;  1  Eq.  Ca.  Ab.  290. 

&  Coll.  258  ;  Houghton  v.  Hough-  {y)  See   Williams,   R.  P.  554, 

ton,    11    Sim.   491;    distance   v.  20th  ed. 

Biachhaio,    4     Hare,    315,    322;  (z)  Stat.  44  &  45  Viet.  c.  41, 

Ikirby   V.   Darby,  3  Drew.  495;  s.    61;    See    AVilliams'    Convey- 

see   Coolcson  v.  Coohson,  8  Sim.  ancing  Statutes,  238 — 240. 

529;    Wateier  v.    Waterer,  L.  R.  (a)  Litt.  sect.  321. 
15  Eq.  402. 
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No  tenancy 
in  common  at 
law  of  a  chose 
in  action. 


Otlicrwise  in 
equity. 


Letters- 
patent. 


Gifts  by  will 
which  make  a 
tenancy  in 
common. 


formerly  have  been  brought  in  the  joint  names  of  the 
assignees  and  the  other  joint  creditors  (h).  And  if 
two  joint  creditors  should  have  become  bankrupt,  the 
action  must  liave  been  brought  in  the  joint  names  of 
the  assignees  of  both  of  them(c).  But  by  the  Bank- 
ruptcy Act,  1883  (d),  as  under  the  Act  of  1SG9  (c),  where 
a  bankrupt  is  a  contractor  in  respect  of  any  contract 
jointly  with  any  person  or  persons,  such  person  or 
persons  may  sue  or  be  sued  in  respect  of  the  contract, 
without  the  joinder  of  the  bankrupt.  A  tenancy  in 
common  cannot  in  fact  exist  at  law  of  a  chose  in  action. 
A.  may  owe  20/.  to  B.  and  C.  jointly,  or  he  may  owe 
lOZ.  to  B.  and  10/.  to  C. ;  but  he  cannot  owe  201.  to  B. 
and  C.  in  common.  If  each  has  a  several  cause  of 
action,  each  must  sue  separately.  In  equity,  however, 
the  case  is  different.  Though  B.  and  (J.  are  joint 
owners  at  law,  in  equity  they  may  be  owners  in  com- 
mon ;  and  on  the  decease  of  either  of  them,  his  share 
may  in  equity  belong  to  his  representatives,  instead 
of  accruing  beneficially  to  his  companion.  And  with 
regard  to  letters-patent,  it  appears  that,  even  at  law,  they 
may  be  the  subject  of  an  ownership  in  common,  and 
that  the  assignee  of  an  undivided  share  may  alone  sue 
for  an  infringement  of  that  part  of  the  patent,  with- 
out joining  the  persons  interested  in  the  remaining 
shares  (/).  And  one  owner  in  common  of  letters-patent 
can  work  the  patent  on  his  own  account,  without  the 
concurrence  of  the  others  (^).  In  deciding  whether  a 
tenacy  in  common  has  been  created  by  deed,  there  is 
very  seldom  any  difficulty.  But  in  wills,  where  greater 
indulgence  is  given  to  informal  words,  the  rule  is,  that 


(h)  Thomafony.  Fnrr,  10  East, 
418  ;  10  R.  R.  Hll.  See  s^tat.  4G  & 
17  Vict.  c.  52,  s.  li:'.,  and  the 
repealed  stats.  32  &  '.)'■>  Vict.  c.  71, 
s.  105;  12&13Vict.c.  l()G,s.  152, 
and  ;")&  G  Vict.  c.  122,  s.  31. 

(c)  See  Uancock  v.  IJeyioood, 
3  T.  Rep.  433. 

(<1)  8tat.  40  &  47  Vict.  c.  52, 


8.  114. 

(e)  Stat.  32  &  33  Vict.  e.  71, 
s.  112. 

(/)  Bunnirliff  V.  Mullttt,  7  C. 
B.  N.  8.  209 ;  Wolton  v.  Lavater, 
8  C.  B.  X.  S.  1G2. 

((/)  Mathers  v.  Clrcen,  li.  C, 
L.  R.  1  Ch.  20 ;  Sleen  v.  lloqers, 
1893,  A.  C.  232. 
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any  words  which  denote  an  mtention  to  give  to  each  of 
the  legatees  a  distinct  interest  in  the  subject  of  gift, 
will  be  sufficient  to  make  them  tenants  in  common. 
Thus  a  gift  by  will  to  two  or  more  persons  "  equally  to 
be  divided  between  them "  {h),  or  simply  "  between 
them  "(?!),  or  "in  joint  and  equal  proportions  "  (/i;),  or 
"  equally  "  {l),  or  "  respectively  "  (m),  or  "  to  be  enjoyed 
alike  "  {n),  will  make  such  persons  tenants  in  common, 
and  not  joint  tenants,  as  they  would  have  been  without 
the  insertion  of  such  words.  In  this  respect  the  rule  is 
the  same  whether  the  subject  of  the  devise  or  bequest 
be  real  or  personal  estate  (p). 

Owners  in  common  of  personal  estate,  like  tenants  in  Owners  in 
common  of  lands,  have  merely  a  unity  of  possession :  ^^™y^a  *^*' 
the  interest  of  one  may  be  larger  or  smaller  than  that  unity  of  pos- 
of  the  other,  one  having,  for  instance,  one- third,  and  the 
other  two-thirds  of  the  property.     So  the  title  need  not 
be  the  same,  as  one  may  have  been  originally  a  joint 
tenant  with  a  third  person,  who  may  have  severed  the 
joint   tenancy  by  assigning   his   moiety  to  the  other. 
The  right  of  survivorship,  which  springs  from  a  unity  -^q  survivor- 
of  interest  and  title,  has  accordingly  no  place  between  ^^^P- 
owners  in  common  (p). 

The  joint  ownership  of  a  tangible  chattel,  or  chose  in  Severance  of 
possession,  may  be  severed,  in  the  same  manner  as  a  ^^^  owuer- 
loint  tenancy  of  real  estate  {q),  by  the  assignment  by  chattels 
one  joint  owner  of  his  share  ;  after  which  the  assignee 
will  be  owner  in  common  of  the  share  so  assigned  to 
him  (r).     And  the  same  principle  is  generally  applicable 

(70  BUsset  V.  Cranwell,  1  Salk.  (m)  1  Atk.  580;  1  Ves.  sen.104. 

226 ;  Fhillips  v.  Phillips,  2  Vern.  (n)  Loveacres     d.     Mudge    v. 

430;  1  Eq.  Ca.  Abr.  292,  pi.  6;  Bli<ihf,  Cowp.  352. 

1  P.  Wms.  34.  (o)  See   2   Jarm.   Wills,   1121 

(t)  Lashhrook  v.  Cock,  2  Mer.  sq.,  5th  ed. 

70;   16  R.  R.  144.  (p)  Litt.  sect.  321. 

(k)  Etfricke     v.     Ettricke,     2  (g)  Williams,  R.  P.  138,  20th 

Ambl.  656.  ed. 

(0  Leicen  v.  Dodd,  Cro.  Eliz.  (c)  Litt.  ss.  319—321. 
443. 

W.P.P.  27 
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with  respect  to  choses  in  action,  to  which  more  than  one 
person  are  jointly  entitled ;  that  is  to  say,  the  assign- 
ment by  one  of  them  of  his  interest  in  the  thing  will 
deprive  the  otliers,  in  equity  if  not  at  law,  of  tlie  benefit 
of  survivorship  therein  (.s).  Thus  if  A.  owe  20?.  to  13. 
and  C.  jointly,  and  B.  assign  his  share  of  the  debt  to  D., 
C.  and  D.  will  thenceforth  be  each  entitled  in  equity 
to  10/,,  part  of  the  debt(/!).  It  is,  however,  dou1)tful 
whether  part  only  of  a  debt  can  be  assigned  at  Jaio 
imder  the  Judicature  Act  of  1873  (u).  So  if  stock  or 
shares  be  standing  in  the  names  of  A.  and  B.  jointly, 
an  assignment  by  A.  of  his  interest  therein  to  C.  will 
in  equity  operate  as  a  severance  of  the  joint  ownership 
and  constitute  B.  and  C.  owners  in  common  («):  but  A* 
and  B.,  and  the  survivor  of  them,  will  remain  entitled 
to  the  stock  or  shares  at  law  until  the  same  shall  be 
duly  transferred,  by  the  proper  legal  means  of  transfer, 
Joint  benefit     j^^lf  into   B.'s   name   and  half  into   C.'s(?/).     Where 

of  fli  cniiLrLiCL  ^'j  ^ 

several  persons  are  jointly  entitled  to  the  benefit  of  a 
contract,  they  may  also  be  and  usually  are  under 
obligations  to  be  performed  or  observed  on  their  part  to 
the  other  contractor  or  contractors  and  to  each  other  (s). 
In  such  case  any  one  of  them  can  assign  over,  in  equity 
at  least,  liis  share  of  the  benefit  of  the  contract,  that  is 
to  say,  of  the  profit  to  be  derived  therefrom :  but 
no  disposition  that  he  can  make  of  his  interest  in 
the  contract  will  affect  his  own  liability  thereunder 
or  deprive  any  other  contractor  of  any  right  against 
him,  or  other  benefit  conferred  by  the  agreement  («). 
If  therefore  it  should  have  been  an  express  or  implied 

(?)  See   Williams  v.  Hemman,  2     Q.    B.    765,    774;     Jones    v. 

1  J.  &  H.  54tJ ;  Re  Butler' i^  Trusts,  Humithreys,  1902,  1  K.  B.  10,  H  ; 

38  Ch.  D,  286,  292 ;    Be   Withs,  ante,  pp.  87,  38,  and  n.  (y). 

1891,  3  Ch.  59 ;  71*6  Beioett,  1894,  (x)  Burnaby  v.  Equitable  Be- 

1  Ch.  362,  367.  versionary  Interest  Society,  28  Ch. 
(0   WatMnson    v.    Hudson,    4  D.  416. 

L.  J.   O.  S.  Ch.  213;  Taylor  v.  (y)  ^«<e,  pp.  288,  289, 294, 295, 

London  and  County  Bank,  1901,  29it,  307,  308. 

2  Ch.  231,  237,  256.  (2)  Ante,  pp.  157,  158,  166. 
(jt)  Durham  v.  liobertson,  1898,  (ri)  Ante,  p.  182. 
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term  of  the  contract  that  the  benefit  of  the  obligation 
incurred   to    some  of  the    contractors  jointly  should 
survive,  one  of  them  could  not,  by  the  assignment  of 
his  interest,  deprive  the  others  of  this  advantage.     The  Assignment 
same  law  is  well  illustrated  in  the  case  of  the  assign-  "^  ^  ^^^^^  i"? 

o        a  partnership, 
ment  of  a  share  in  a  partnership,  which  is  really  the 

conveyance  of  the  assigning  partner's  beneficial  interest 
in  the  contract  of  partnership  (h),  and  under  which  the 
assignee  obtains,  during  the  continuance  of  the  partner- 
ship, a  qualified  interest  only  in  the  actual  assets  of  the 
firm,  taking  them  subject  to  all  the  other  partners' 
rights  in  respect  thereof  under  the  agreement  of 
partnership  (c). 

Connected  with  the  subject  of  joint  ownership  is  that  Joint  liability, 
of  joint  liability.  Two  or  more  persons  may  be  jointly 
liable  to  the  same  debt  or  demand.  In  a  joint  bond, 
the  obligors,  according  to  the  usual  form,  bound  them- 
selves, their  heirs,  executors  and  administrators  jointly  ; 
and  in  a  joint  covenant,  they,  in  like  manner,  covenanted 
for  themselves,  their  heirs,  executors,  and  administrators 
jointly.  For  reasons  already  given  (d),  there  is  now  no 
necessity  for  the  express  mention  of  the  heirs,  executors, 

(b)  C'asgeh  v.  Stewart,  6  App.  titled,  and  the  assignee  must 
Cas.  64,  74,  75,  78.  accept    the    account    of    profits 

(c)  By  the  Partnership  Act,  agreed  to  by  the  partuers.  But 
1890,  stat.  58  &  54  Vict.  c.  39,  in  case  of  a  dissolution  of  the 
s.  31,  an  assignment  by  any  partnership,  whether  as  respects 
partner  of  his  share  in  the  part-  all  the  partners  or  as  respects 
nership,  either  absolute  or  by  way  the  assigning  partner,  the 
of  mortgage  or  redeemable  charge,  assignee  is  entitled  to  receive 
does  not,  as  against  the  other  the  share  of  the  partnership 
partners,  entitle  the  assignee,  assets  to  which  the  assigning 
during  the  continuance  of  the  partner  is  entitled  as  between 
partnership,  to  interfere  in  the  himself  and  the  other  partners, 
management  or  administration  of  and,  for  the  purpose  of  ascortain- 
the  partnership,  or  to  require  any  ing  that  share,  to  an  account  as 
accounts  of  the  partnership  trans-  from  the  date  of  the  dissolution, 
actions,  or  to  inspect  the  partner-  See  Watts  v.  Driscoll,  1901,  1 
ship  books,  but  entitles  the  Ch.  294 ;  lie  Garwood's  Trusts, 
assignee  only  to  receive  the  share  1903,  1  Ch.  23G. 

of  profits  to  which  the  assigning  (d)  Ante,  pp.  214,  215. 

partner  would  otherwise  be  en- 
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Judgmont 
asiiinst  or 
release  of  one 
diacharpres  all. 


Discbargc  by 
bankruptcy. 


Discharge  by 
Statute  of 
Limitations. 


or  administrators  of  the  persons  to  l)e  jointly  hound  l)y 
any  covenant,  or  ])ond  under  seal;  and  such  instruments 
are  now  constantly  drawn  without  naming  them.  In 
every  case  of  joint  liahility,  each  is  liahle  for  the  whole 
deht  (e),  yet  they  are  all,  like  joint  owners,  considered 
as  one  person.  They  should  accordingly  all  be  sued 
together  during  their  joint  lives  (/)  ;  for  if  an  action  be 
lirought  and  judgment  obtained  against  one  only,  the 
others  will  l;»e  discharged,  though  the  judgment  remain 
unsatisfied  ([/).  So  a  release  to  one  of  them  will  dis- 
cliarge  them  all  (h).  But,  as  we  have  seen,  the  order 
of  discharge  of  a  bankrupt  will  not  release  any  person 
who  at  the  date  of  the  receiving  order  was  a  partner 
or  co-trustee  with  the  bankrupt,  or  was  jointly  bound, 
or  had  made  any  joint  contract  with  him  (i).  And  if 
any  person  jointly  liable  upon  any  simple  contract  shall 
be  discharged  by  the  Statute  of  Limitations  (k),  but  his 
co-contractor  or  co-contractors  shall  be  liable  by  virtue 
of  a   new   acknowledgment   or   promise  (1),  judgment 


(e)  1  Barn.  &  Aid.  35. 

(/)  1  Wms.Sannd.291b,n.(4); 
Kendall  v.  Hamilton,  4  App.  Cas. 
504,51.5,516,542—544. 

(g)  King  v.  Eoare,  13  M.  &  W. 
494 ;  Kendall  v.  Hamilton,  4  App. 
Cas.  504  ;  Hammond  v.  Schofield, 
1891,  1  Q.  B.  453;  McLeod  v. 
rower,  1898,  2  Ch.  295  ;  see  Wegg 
Frosser  v.  Evans,  1895,  1  Q.  B. 
108.  The  rule  is  the  same  in 
every  case  of  joint  liability,  in 
tort  as  well  as  in  contract,  13  M. 
&  W.  504—506;  Brinsmead  v. 
Harrison,  L.  II.  7  0.  V.  547  ;  but 
it  is  subject  to  an  exception  in  the 
case  of  the  absence  beyond  seas 
of  any  one  jointly  liable  with  tlie 
person  against  whom  judgment 
has  been  obtained ;  see  note  (/) 
below. 

(/t)  2Rol.  Abr.  412  (G),  pi.  4  ; 
Clayton  V.  Kynaston,  3  Balk.  574  ; 
2  Wms.  Saund.  47  gg.  n.  (1) ; 
Warwick  v.  JHchardson,  14  Sim. 
281.  But  a  covenant  not  to  sue 
one   of  several  jojnt  debtors  or 


tort-feasors  will  not  discharge 
the  others ;  Hidton  v.  Eyre,  ti 
Taunt.  289  ;  16  R.  R.  619;  Duck 
V.  Mayiu,  1892,  2  Q.  B.  511. 

(i)  Stat.  46  &  47  Yict.c.  52, 
8.  30,  sub-s.  4.  replacing  32  &  83 
Yict.  c.  71,  s.  50 ;  24  &  25  Vict, 
c.  134,  s.  163  ;  12  &  13  Yict.  c.  106, 
s.  200  ;  5  &  6  Yict.  c.  122,  s.  37  ; 
and  6  Geo.  lY.  c.  It!,  s.  121 ;  ante, 
p.  272. 

(k)  Stat.  21  Jac.  I.  c.  16. 

(0  See  ante,  pp.  167,  172.  Xo 
joint  contractor  shall  lose  the 
benefit  of  the  Statute  of  Umita- 
tious  by  reason  of  any  written 
acknowledgment  or  promise  made 
and  signed  by  any  other  joint 
contractor;  stat.  9  Geo.  lY.  c. 
14,  8.  1 ;  or  by  payment  of  any 
principal  or  interest  by  any  co- 
contractor  or  co-debtor  ;  stat.  19  & 
20  Yict.  c.  97,  s.  14.  Formerly, 
where  one  of  several  joint  debtors 
was  beyond  seas,  the  time  of  limi- 
tation did  not  begin  to  run,  so  as 
to  discharge  the  others  remaining 
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may  be  given  against  the  latter  person  or  persons 
only  (m).  If  one  liable  jointly  with  others  be  sued  for 
the  whole  debt  or  demand,  he  will  be  entitled,  as  a  rule, 
to  have  the  others  added  as  co-defendants  to  the 
action  (ii).  Judgment  against  two  or  more  jointly  may 
be  executed  against  all  or  any  one  of  thera  (o).  And  if  one 
joint  debtor  pays  the -whole  debt,  he  will  be  entitled 
in  equity  to  contribution  from  the  others  in  equal  Contribution, 
shares  (p)  :  but  there  is  no  right  of  contribution  as 
between  persons  jointly  liable,  whether  in  damages  or 
on  a  judgment,  for  a  tort  wilfully  or  negligently  com- 
mitted (q).  After  the  decease  of  any  one  joinb  debtor  After  the 
the  survivors  or  survivor  of  them  may  still  be  sued  for  j^j^^  debtor 

the  whole  debt,  as  though  the  deceased  had  no  share  the  survivor 

„     ,        -,  1       Ml    1       J-       solely  liable, 

in  it  (r),  and  the  estate  of  the  deceased  will  be  dis- 
charged from  all  liability  both  at  law  and  in  equity  (s). 
So  if  ajudgment  be  obtained  against  two  or  more  jointly, 
and  one  of  them  die,  the  estate  of  the  survivor  or  sur- 
vivors, whether  real  or  personal,  will   be  exclusively 


in  England,  until  his  return  ;  stat. 
4  &  5  Anne,  c.  8  (c.  IG  in  Euif- 
head),  s.  Id  ;  Fannin  v.  Anderson, 
7  Q.  B.  811;  Toions  v.  Mead,  IG 
C.  B.  123.  But  by  stat.  19  &  20 
Vict.  c.  97,  ss.  11, 12,  the  fact  of 
one  joint  debtor  being  beyond  the 
seas  at  the  time  when  the  cause 
of  action  accrues,  will  not  deprive 
the  others  of  the  benefits  of  the 
Statute  of  Limitation ;  and  the 
recovery  of  judgment  against  any 
wlio  were  not  beyond  seas,  will  be 
no  bar  to  an  action  against  the 
absent  debtors  on  their  return. 
And  no  part  of  the  United  King- 
dom, nor  the  Isle  of  Man,  nor  the 
Channel  Islands,  shall  be  con- 
sidered as  beyond  seas  within  the 
meaning  of  the  statute  of  Anne. 

(m)  Stat.  9  Geo.  IV.  c.  14,  s.  1. 

(n)  Pilley  v.  Iiohiiison,  20  Q. 
B.  D.  155  ;  see  Wihoii  &  Co.  v. 
Balcarres  &  Co.,  1893,  1  Q.  B. 
422  ;  Rvhinson  v.  Geisel,  1894,  2 
Q. B.  G85. 

(o)  Abbot  v.  Smith,  2  W.  Bi. 
947,  949. 


(p)  Bering  v.  E<irl  of  Winchel- 
sea,  2  Bos.  &  Pui.  270  ;  1  AVhite 
&  Tudor,  L.  C.  Eq. ;  1  R.  R.  41. 
See  ante,  p.  225. 

{q)  3Ierry weather  v.  Nixan,  8 
T.  R.  186;  16  R.  R.  810;  The 
Englishman  and  The  Australia, 
1895,  P.  212;  see  Adamson  v. 
Jarvis,  4  Bing.  66,  72 ;  29  R.  E. 
503 ;  Belts  v.  Gibbins,  2  A.  &  E. 
57  ;  Palmer  v.  Wick,  &c.,  Co.,  1894, 
A.  C.  318  ;  Pollock  on  Torts,  191, 
5th  ed.;  The  Franldand,  1901, 
P.  161.  A  trus<tee  jointly  liable 
with  others  for  a  breach  of  trust, 
may,  as  a  rule,  obtain  contribution 
from  the  others ;  Chillingworth 
v.  Chambers,  1896,  1  Ch.  685; 
Jlobinson  v.  Harkin,  1896,  2  Cli. 
415. 

(r)  llichards  v.  Heather,  1  B. 
&  Aid.  29. 

(g)  IHchardson  v.  Ilorton,  G 
Beav.  185 ;  Wilmer  v.  Carrey,  2 
De  G.  &  S.  347  ;  Crossley  v.  Jhb- 
son,  2  De  G.  &  S.  486 ;"  Other  v. 
Iceson,  3  Drew.  177. 


422  OF  PERSONAL  ESTATE  GENERALLY. 

liable  to  be  taken  in  execution ;  although  formerly  the 
real  estate  of  the  deceased,  having  been  bound  from  the 
date  of  the  judgment,  was  liable  to  contribute  equally 
with  the  real  estate  of  the  survivors  (t). 

Joint  and  A  liability,  however,  may  be  both  joint  and  several 

liability.  ^^  the  Same  time  ;  and,  as  such  a  liability  is  more  bene- 

ficial to  the  creditor,  it  is  more  usual  than  a  liability 
which  is  simply  joint.  In  such  cases  the  intention  to 
create  a  several  as  well  as  a  joint  liability  should  be 
"clearly  expressed  (u),  A  joint  and  several  bond  by  two 
Form  of  a  persons  ran  in  this  form  : — "  for  which  payment  to 
several  bond,  bc  [wcll  and  truly]  made,  we  bind  ourselves,  and  each 
of  us,  [and  the  heirs,  executors  and  administrators  of 
us  and  each  of  us,]  jointly  and  severally ; "  or  if  there 
were  a  larger  number  of  obligors,  say  five,  the  better 
form  was  :  "  for  which  payment  to  be  [well  and  truly] 
made,  we  bind  ourselves,  and  each  of  us,  and  any  two, 
three,  or  four  of  us,  [and  the  heirs,  executors  and 
administrators  of  us,  and  each  of  us,  and  of  any  two, 
three,  or  four  of  us,]  jointly  and  severally."  But  now, 
as  we  have  seen  (x),  express  mention  of  heirs,  executors 
and  administrators  is  unnecessary ;  and  the  words 
enclosed  within  brackets  in  the  forms  given  above  may 
]je  and  are  usually  omitted.  In  the  case  of  a  joint  and 
several  bond  thus  worded,  an  action  may  be  brought 
against  all  the  obligors,  or  against  any  one,  two,  three 
or  four  of  them  whom  the  obligee  may  select ;  otherwise 
he  must  have  sued  either  all  of  them  jointly,  or  any  one 
Form  of  a  jjf  ^i^em  singly  (y).  A  joint  and  several  covenant  was 
Beveral  usually  in  this  form ; — "  And  the  said  A.  B.  and  C.  D. 

do  hereby,  for  themselves  [their  heirs,  executors  and 
administrators]  jointly,  and  each  of  them  doth  hereby 

(0    3    Rep.  l-i   b.   Smade    v,  («)    See    Wliite  v.  Tyn,lalJ,  13 

FaUuh,    1    Lev.     30 ;     2     Wms.  App.  Cas.  2G3. 

Saund.  51.     See  stats.    27  &  28  (x)  J«fe,  pp.  214,  21.1. 

Vict.  c.  112;  63  &  i'A  Vict.  c.  2G  ;  {y)  Per   BuUer.   J.,  i  i   Sireat' 

Williams,  R.  P.  203— 2GS,  2Utli  ed.  iidd  v.  UalUday,  3  T,  Rep.  782, 


covenant. 
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for  himself  respectively,  [and  for  his  respective  heirs, 

executors  and  administrators,]    covenant,"  &c. ;    or   if 

there  were  more  than  two  covenantors  the  better  form 

was,  for  the  reason  also  given,  "  And  the  said  A.  B., 

C.  D.,  E,  F.  and  G.  H.,  do  hereby,  for  themselves  [their 

heirs,  executors  and  administrators]  jointly,  and  any 

two  or  three  of  them,  do  hereby,  for  themselves  [their 

heirs,  executors  and  administrators]  jointly,  and  each  of 

them  doth  hereby  for  himself  respectively  [and  for  his 

respective  heirs,  executors  and  administrators]  covenant," 

&c.     The  words  enclosed  within  brackets  may  be  and 

are   now   generally   omitted,   for   the   reasons   already 

given  (z).     In  all  cases  of  joint  and  several  liability, 

each  party  is  individually  liable,  and  may  be  sued  alone 

for  the  whole  debt  (a),  or,  if  the  creditor  please,  he  may   Release  of 

sue   them   all  jointly.     In   consequence   of  the  joint 

liability,  a  release  of  one  of  the  debtors  will  discharge 

them  all ;  and,  as  they  are  all  discharged,  the  creditor 

will  thenceforth  be  unable  even  to  sue  any  of  them 

severally  (h).      As,   however,    the   several    liability   is 

distinct  from  the  joint,  it  is  competent  to  the  creditor, 

in  releasing  one  of  the  debtors,  expressly  to  reserve  his 

remedy  against   the   others ;    and  in  this  case  of  the 

remaining  debtors  will  continue  severally  liable  (c).     So 

he  may  covenant  with  one  of  the  debtors  never  to  sue  Covenant  not 

him;  and  in  such  a  case  he  will  retain  his   remedy 

against  the  others  severally  (d).     On   account   of  the 

several  liability,  the  estate  of  a  person  who  has  become 

jointly  and  severally  bound  is  not  discharged  Ijy  his 

decease   in   the   lifetime   of    his   co-debtors,   but   still 

(z)  Ante,  214,  215.  1  Ch.  20. 

(a)  McCheane  v.  Gyles  (No.  2),  (c)   Ex  parte  Giffonl,   G  Vea. 

1902,  1  Cb.  911.  807;   6  II.  R.  53;    Thompson  v. 

(6)  2  Kol.  Abr.  412  (Gl),  pi.  5;  Lack,  3  C.  B.  540;    Kearsley  v. 

Clayton  v.  Kynaston,  2  Salk.  574 ;  Cole,   16  M.  &  W.  i:5G ;  Frice  V. 

Nicholson  V.  iievill,  -i  \.  &!'!>.  GSy>;  Barher,  4   E.  &  B.  7G0;    Willis 

Evans   v.    Bre7nnd(ie,  2  K.  &  J.  v.  De  Castro,  4  C.  B.  N.  8.  21G. 
174;  8  De  G.,  M.  &  Ct.  100;  J/e  (d)  Lacy  v.  Kynaston,  2  Salk. 

E.  W.  A.,  1901,  2  K.  B.  G42  ;  cf.  575  ;  2  Wins.  Saund.  48,  n.  (1) ; 

Edwards  v.  Hood    Barrs,  1905,  see  ante,  p.  420,  n.  (/t). 
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I'ayinent  by 
co-debtor. 


remains  liable  to  the  entire  debt  as  respects  the  creditor, 
and  to  a  proportion  of  it  as  respects  the  surviving 
co-debtors.  By  an  Act  of  1856  no  co-contractor  or 
co-debtor,  whether  liable  jointly  only  or  jointly  and 
severally,  shall  lose  the  benefit  of  the  Statutes  of 
Limitation  by  reason  only  of  payment  of  any  principal, 
interest  or  other  money  by  any  other  co-contractor  or 
co-debtor  (e). 


Alternative 
liability. 


Where  there  is  an  alternative,  as  distinguished  from 
a  joint  or  a  cumulative  several  liability — for  instance, 
where  A.  is  entitled  at  his  election  to  sue  either  B.  or 
C.  to  recover  the  same  debt — judgment  against  either 
debtor  precludes  the  creditor  from  suing  the  other  of 
them(/). 


Liability  of 
partners. 


Dormant 
partner. 


An  exception  to  the  general  rules  as  to  joint  liability  (^) 
occurs  in  the  case  of  the  liability  of  partners.  During 
the  partners'  lives,  their  liability  for  debts  incurred  by 
the  partnership  is  joint  only  Qi)  :  unless,  of  course,  they 
should  have  contracted  severally  as  well  as  jointly. 
Accordingly  they  ought  all  to  be  joined  as  defendants  to 
an  action  for  recovering  any  such  debt('i).  But  a 
dormant  partner,  whose  name  may  or  may  not  be  known, 
may  either  be  joined  or  not  at  the  pleasure  of  the 
creditor  (k),  unless  the  contract  be  under  seal,  in  which 
case  those  only  can  be  sued  on  it  who  have  sealed  and 
delivered  it.  A  dormant  partner  cannot,  however,  be 
sued  after  judgment  has  been  obtained  against  the 
active  partners  (/).  Upon  the  death  of  one  of  several 
partners,  the  surviving  partners  become  liable  at  law  for 


(e)  Stat.  19  &  20  Vict.  c.  97, 
s.  14,  not  retrospective;  Jackson 
V.  WooUey,  8  E.  &  13.  784. 

(/)  Scarf  V.  JariJine,  7  App. 
Cas.  845 ;  Morel  v.  WedmorUind, 
1904,  A.  C.  11. 

((/)  A}de,  pp.  419—422. 

(A)  Kendall  v.  Hamilton,  3 
C.  P.  D.  403 ;  4  App.  Cas.  .")04. 


(i)  See  rdce  v.  SlaiU;  5  Burr. 
2G11;  1  Wms.  Saund.  291  b, 
n.  (4);  Kendall  v.  Hamilton,  4 
Ai)p.  Cas.  504,  515, 5 1(],  542—544. 

(Jc)  De  Mautort  v.  Saunders,  1 
B.  &  Ad.  398  ;  Beckham  v.  Drake, 
9  M.  &  W.  79;  11  M.  &  W.  315. 

(Z)  Kendall  v.  Hamilton,  uhi 
sup. ;  ante,  p.  420. 


OF  JOINT   OWNERSHIP  AND   JOINT  LIABILITY. 


42{ 


all  partnership  debts  previously  incurred,  as  in  any 
other  case  of  joint  liability  (m).  But,  as  the  whole  bene- 
ficial interest  in  the  assets  of  the  partnership  does  not 
accrue  to  the  survivors,  but  the  executors  or  adminis- 
trators of  the  deceased  partner  are  entitled  in  equity  to 
his  share  (vi),  so  also  in  equity  the  estate  of  the  deceased  Liattil'ty  m 

,      '^  .  n       J  equity  of 

partner  is  not  discharged  from  liabilities  incurred  by  estate  of 
the  partnership  before  his  death  (o).  For  in  equity  paJtner!^ 
the  liability  of  partners  for  partnership  debts  is,  for  the 
purposes  of  the  satisfaction  of  such  debts  out  of  the 
estate  of  a  deceased  partner,  considered  as  several  as 
well  as  joint  (j)).  On  the  death  of  a  partner,  therefore, 
his  estate  will  be  liable  in  equity  to  all  the  partnership 
debts  incurred  previous  to  his  decease  (q) ;  and  the 
creditors  may,  if  they  please,  resort  in  the  first  instance 
to  the  estate  of  the  deceased,  leaving  it  to  his  repre- 
sentatives to  recover  from  the  surviving  partners  their 
share  of  the  debts  (r).  But  the  equitable  remedy  so 
given  to  partnership  creditors  against  the  estate  of  a 
deceased  partner  has  always  been  qualified  by  the  appli- 
cation of  the  rule  in  bankruptcy,  next  stated ;  in  accord- 
ance with  which  the  separate  creditors  of  the  deceased 
partner  must  first  be  paid  in  full  out  of  his  estate, 
before  its  application  to  the  payment  of  any  of  the  debts 
of  the  partnership  (s). 

(m)  Richards  v.  Heather,  1  B.  (/)   Wilkinson  v.  Henderson,  1 

&  Aid.  29 ;  Beresford  v.  Browning,  My.  &   K.    582 ;    Braithioaite   v. 

1  Cli.  D.  30,  36;  see  ante,  p.  421.  Britain,  1  Keen,  206;   Thorpe  v. 

(?t)  Ajite,  i>.  Hi.  Jackson,   2    You.   &    Coll.    553; 

(o)     Kendall    v.    Hamilton,   3  Way  v.  Basset,  5  Hare,  55. 

C.  P.  D.  403,  408 ;  4  App.  Cas.  (.s)    See    Gray   v.    Chiswell,   9 

504,  517,  538,  539  ;  Be  Hodgson,  Yes.  118  ;  7  R.  R.  151  ;  Broion  v. 

31  Ch.  D.  177.  Weatherby,  12  Sim.  6,  10 ;  Bidg- 

(p)  See  James,  L.J.,  Beresford  way    v.     Clare,    19    Beav.    Ill  ; 

V.   Browning,   1    Ch.  D.  30,34;  Whitti7igstall  v.  Grover,  W  W.  11. 

Kendall  v.  Hamilton,  3  C.  P.  D.  53 ;   Lodge  v.    I'ritchard,  4  Giff. 

403,  406  -410 ;  4  App.  Cas.  504.  294 ;  1  De  G.,  J.  &  S.  610  ;  stat.  53 

517,  520, 521,  536,  537—539,  545 ;  &  54  Vict.  c.  39,  s.  9.    The  rule  is 

Be  Hodgson,  31  Ch.  D.  177.  of  course  the  same  if  the  estate 

(g)  Devaynes  v.  Noble,   1  Me.  of  a  deceased  partner  bo  adminis- 

529,  563 ;  2  Russ.  &  My.  495  ;  tered  in  bankruptcy  ;  ante,  p.  275. 
Stat.  53  &  54  Vict.  c.  39,  s.'  9. 
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IJankruptcy 
of  a  partner- 
sliip. 

Joint  and 
Bevcral  debts. 


lu  the  case  of  the  bankruptcy  of  a  partnership,  the 
rule  which  has  always  been  followed  in  the  payment  of 
tlie  debts  is,  that  the  joint  assets  of  the  firm  are  in  the 
first  place  liable  to  the  partnership  debts ;  and  that  the 
separate  estate  of  each  partner  is  in  the  first  place  liable 
to  his  separate  debts,  which  must  be  paid  in  full  out  of 
such  separate  estate,  before  any  of  it  can  be  applied 
towards  payment  of  the  debts  of  the  partnership  (t). 
It  is  also  held  that  no  partner  can  prove  against  the 
firm  in  competition  with  other  creditors  of  the  firm  (u). 
Any  proceedings  under  the  present  Bankruptcy  Act 
may  be  taken  by  or  against  partners  in  the  name  of 
the  firm  (a;).  And  a  receiving  order  (y)  may  be  made 
against  a  firm,  and  will  operate  as  if  it  were  a  receiving 
order  made  against  each  of  the  partners  (2;).  But  no 
order  of  adjudication  (a)  shall  be  made  against  a  firm 
in  the  firm  name ;  but  it  shall  be  made  against  the 
partners  individually  (5).  Any  creditor  whose  debt  is 
sufficient  to  entitle  him  to  present  a  bankruptcy 
petition  (c)  against  all  the  partners  of  a  firm,  may 
present  a  petition  against  any  one  or  more  partners  of 
a  firm  without  including  the  others  (d).  If  a  receiving 
order  is  made  against  one  partner  of  a  firm,  any  creditor 
to  whom  that  partner  is  indebted  jointly  with  the  other 
partners  of  the  firm,  or  any  of  them,  may  prove  his  debt 
for  the  purpose  of  voting  at  any  meeting  of  creditors. 


(0  Ex  parte  Elton,  3  Yes.  238, 
241  ;  3  li.  R.  8i ;  Ex  parte  Kensing- 
ton, 14  Yes.  447  ;  9  R.R.  325 ;  Ex 
parte  Peahe,  2  Eose,  54 ;  Ex  parte 
Harris,  1  Mad.  583  ;  16  R.  R.  20G ; 
Ex  parte  Janson,  3  Mad.  229;  18 
R.  R.  221 ;  Re  Plummer,  1  Phil. 
5G ;  Ex  parte  Kennedy,  2  De  G., 
M.  &  G.  228;  Ex  parte  Topping, 
11  Jur.  N.  S.  210;  atat.  4(J  &  47 
A'ict.  c.  52,  s.  411,  sub-s.  3 ;  lie 
i/ra-/,  1891,  1  Q.  B.  (i3S.  But  the 
rule  docs  not  apply  where  there 
is  no  joint  estate ;  when  the 
separate  and  partnership  debts 
rank  equally  ;  Ee  BuJgett,  1894, 


2  Ch.  557.  As  to  fraud,  see  Eeiid 
V.  Bailey,  3  App.  Cas.  94. 

(m)  l\lan8on  v.  Gordon,  1  App. 
Cas.  195;  Ex  parte  Blythe,  10 
Ch.  D.  620. 

(x)  Stat.  40  &  47  Yiet.  c.  52, 
8.  115.  See  Bankruptcy  Rules, 
1886,  Nos.  259—264. 

(y)  Ante,  pp.  248,  250. 

(2)  Rule  262. 

(a)  Antr,  p.  251. 

{b)  Rule  264. 

(c)  Ante,  p.  248. 

(d)  Stat.  40  &  47  Yift.  c.  52, 
s.  110. 


OF  JOINT  OWNERSHIP  AND   JOINT  LIABILITY.  427 

and  shall  be  entitled  to  vote  thereat  (e).  But  where 
one  partner  of  a  firm  is  adjudged  bankrupt,  a  creditor  to 
whom  the  bankrupt  is  indebted  jointly  with  the  other 
partners  of  the  firm,  or  any  of  them,  shall  not  receive 
any  dividend  out  of  the  separate  property  of  the  bank- 
rupt until  all  the  separate  creditors  have  received  the 
full  amount  of  their  respective  debts  (/).  Under  the 
old  bankrupt  law,  if  any  creditor  had  a  joint  and  several 
security,  which  would  enable  him,  at  law,  to  sue  any 
partner  severally,  he  might,  at  his  option,  prove  his 
debt  against  the  separate  estate  of  any  such  partner 
instead  of  against  the  firm  jointly  {g)  ;  but  he  could  not 
prove  against  both  together  (A).  This  rule  was  altered 
by  a  provision  of  the  Bankruptcy  Act,  1869  (^),  now 
embodied  in  the  Bankruptcy  Act,  1883  {k).  And  a  joint 
creditor  of  a  firm,  who  is  also  a  several  creditor,  may 
now  prove  and  receive  dividends  from  both  the  joint 
estate  and  the  separate  estate.  The  rule  that  the  joint 
assets  of  the  firm  are  in  the  first  place  liable  to  the 
partnership  debts,  applies  equally  where  there  has  been 
a  change  in  the  partnership  previous  to  the  bankruptcy. 
The  stock  handed  over  to  the  new  firm  is  primarily  liable 
to  all  the  debts  incurred  by  them ;  and  the  creditors  of 
the  old  firm  must  first  have  recourse  to  such  assets, 
if  any,  as  may  still  belong  to  the  old  firm,  and  cannot 
touch  the  property  of  the  new  partnership  till  all 
its  creditors  have  been  fully  paid(/).  The  addition 
or   withdrawal   of    a   partner   to   or   from   a    firm    in 

(e)  Stat.  46  &  47  Vict.  c.  52,  parte  Stone,  In  re  Weldi,  L.  R. 

First  Schedule,  rule  13.  8  Ch.  914.     The  rule  had  been 

(/)  Stat.  40  &  47  Vict.  c.  52,  partially  abolished  by  the  Act  of 

s.  5'J,  sub-s.  I.    See  Re  Von  Haf en,  1801,  stat.  24  &  25  Vict.  c.  lo4, 

19  Sol.  J.  241,  decided  under  the  s.  152. 
Bankruptcy  Act,  1809.  (7^  Stat.  40  &  47  Vict.  c.  52, 

(g)  Ex  parte  Hay,  15  Ves.  4.  Second  Schedule,  Rule  18. 

(h)  Ex  parte  Bevan,   10   Ves.  (I)  Ex   parte   Freeman,    Buck, 

107  ;  Ex  parte  Husbands,  2  Glyn  471  ;   Ex   parte  Frij,  1   Glyn  & 

&  Jam.  4.  Jam.    90 ;     Ex    parte  Janson,   3 

(0  Stat.  32  &  33  Vict.  c.  71,  Mad.  229;  18R.  R.  221;  Ex  parte 

s.  37;    Ex    parte    Honey,   In    re  S^ro^/Me,  4  De  G.,  M.  &  G.  86G. 
Jeffery,    L.   R.  7  Ch.   178;    Ex 
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difficulties  may  thus  occasion  serious  detriment  to  its 
creditors. 


Dormaut 
partner. 


It  has  been  decided  that  the  share  of  a  dormant 
partner  in  the  assets  of  the  partnership  is  not  goods  in 
the  order  or  disposition  of  the  acting  partner  with  the 
consent  of  the  true  owner  thereof,  so  as  to  pass  to  the 
trustee  for  the  creditors,  on  the  bankruptcy  of  the  acting 
partner,  as  part  of  the  bankrupt's  separate  estate  (??i). 
But,  if  two  or  more  persons  become  lialjle  as  partners, 
and  one  of  them  permit  goods,  which  are  his  separate 
property,  to  remain  in  the  reputed  ownership  of  the  firm, 
such  goods  are  lialjle  to  be  treated  as  part  of  the  joint 
estate,  in  the  event  of  the  bankruptcy  of  the  firm  (w). 


Every  partner 
liable  for 
debts  of  the 
firm. 


Ostensible 
partner. 


As  we  have  seen  (o),  when  two  or  more  persons  enter 
into  partnership,  each  is  liable,  jointly  with  the  other  or 
others,  for  all  the  debts  of  the  firm.  This  liability  is 
incident  to  the  relation  of  partnership,  and  is  necessarily 
incurred  whenever  it  is  established,  as  a  fact  that  any 
particular  persons  are  partners  in  business  (p).  But  a 
man  may  also  incur  liability  for  the  debts  of  a  partner- 
ship by  holding  himself  out  as  a  partner  in  the  firm, 
although  he  be  not  entitled  to  receive  any  share  of  the 
profits  (q).  Thus  if  a  person  allow  his  name  to  be  used 
as  one  of  a  firm  (r),  or  to  be  painted  over  the  door  of 
a  shop  (s),  he  will  be  liable  to  the  debts  of  the  firm ; 
for  credit  may  thus  be  given  to  the  firm  on  the  strength 


(m)  Reynolds  v.  Boicley,  L.  R. 
2  Q.  B.  474  ;  aul^',  pp.  103,  230, 
256. 

(n)  Re  Bowland  and  Crank- 
thaw,  L.  E.  1  Ch.  421  ;  Ex  parte 
Hayman,  Ite  Pidsford,  S  Cb.  D. 
11.     See  ante,  p.  103. 

(o)  Ante,  p.  424  ;  Pooley  v. 
Driver,  5  Ch.  D.  458. 

ip)  S.  a,  5  Ch.  D.  4.-)8,  472; 
Bee  Holme  v.  Hammond,  L.  K.  7 
Ex.  218,  22G,  227,  233. 

(3)   Waugh  v.  Carver,  2  H.  Bl. 


23o,  242;  14  R.  R.  845;  M'Icer 
V.  Humble,  IG  East,  169,  174  ; 
stat.  53  &  54  Viet.  c.  39,  s.  14. 

(r)  Parian  v.  Carruthers,  3 
Esp.  248 ;  6  R.  R.  828 ;  Younq  v. 
Axtell,  cited  2  H.  Black.  242  ;  14 
R.  R.  851,  n.  ;  Ez  parte  Hayman, 
Re  Pidsford,  8  Ch.  D.  11;  see 
Be  Eraser,  1892.  2  Q.  B.  G33. 

(s)  Williams  v.  Keats,  2  Stark. 
290  ;  19  R.  R.  723.  See  M'lver  v. 
Humble,  10  East,  109,  171,  175. 
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of  his  character  as  a  solvent  person.     On  the  same  Retiring 
principle,  if  a  person  have  once  been  known  to  be  a 
partner  in  the  firm  {t),  his  liability  to  its  debts  will 
continue  after  his  withdrawment,  unless  he  takes  proper 
means  to  inform  the  creditors  that  he  has  ceased  to  be 
a  partner  {u).     But  the  circumstance  of  the  name  of  a  Deceased 
deceased  partner  remaining  in  the  firm  will  not  render  ^'^'  "^^* 
his  estate  liable  to  the  debts  of  the  survivors  (x).     And  Executor 
if  a  trader  direct  by  his  will  that  liis  trade  shall  be  trad 
carried  on  by  his  executor,  the  executor  who  ostensibly 
carries  on  the  trade  will  be  liable  for  the  debts  he  may 
thereby  incur  as  fully  as  if  he  were  carrying  on  the 
trade  for  his  own  benefit  {y)  ;  but  so  much  only  of  the 
estate  of  the  testator  will  be  liable  to  such  debts  as  he 
may  have  directed  to  be  employed  in  the  business  (~). 
The  rest  of  the  testator's  estate  is  held  to  be  exempt  on 
the  ground  of  the  great  inconvenience  which  would  arise 
from  holding  it  liable  after  its  distribution  amongst  the 
legatees. 


Under  the   Partnership   Act,    1890  (a),   a    writ    of  Execution 
execution    shall    not   issue    against    any   partnership  of mrfner.'" 
property  except  on  a  judgment  against  the  firm.     But 


(<)  Evans  v.  Drummond,  4 
Esp.  89 ;  Broohe  v.  Enderby,  2 
Brod.  &  Bing.  70;  4  Moore,  501  ; 
22  R.  R.  653 ;  Carter  v.  Whalley, 
1  B.  &  Ad.  11 ;  35  B.  R.  199. 

(u)  Graham  v.  Hope,  Peake 
154;  3  R.  R.  671 ;  Godfrey  v.  Turn- 
hull,  1  Esp.  571 ;  3  R.  R.  672,  n. ; 
M'lver  V.  Humble,  16  East,  169 ; 
Be  Hodqson,  31  Ch.  D.  177,  184; 
Re  Tucker,  1894,  3  Ch.  429 ;  stat. 
53  &  54  Yict.  c.  39,  s.  17  (2).  See 
Scarf  V.  Jardine,  7  App.  ("as.  345. 
As  to  the  continuing  liability 
of  a  retiring  partner  for  debts 
incurred  before  his  retirement, 
see  Bouse  v.  Bradford  Banking 
Co.,  1894,  2  Ch.  32,  A.  C.  586. 

(a;)  Devaynes  v.  Noble,  Ho%d- 
lon's  Case,  1  Mer.  529,  616,  623 ; 
15  R.  R.  151 ;  VuUiamy  v.  Noble, 
3  Mer.  614 ;  17  R.  R.  143  ;  Webster 


V.  Webster,  3  Swanst.  490,  n. ;  19 
R.  R.  258;  Stat.  53  &  54  Vict. 
c.  39,  8.  14  (2). 

iy)  10  Ves.  119.  And  at  law 
he  will  be  liable,  though  his  name 
do  not  appear;  Wightman  v. 
Tomiroe,  1  Mau.  &  Selw.  412;  14 
R.  R.  475. 

(z)  Ex  parte  Garland,  10  Ves. 
110;  7  R.  R.  352;  Ex  parte 
Bichardsou,  Buck.  202  ;  Cutbush, 
V.  Cutbush,  1  Beav.  184;  Be 
Butterfiehl,  11  Jurist,  955;  Kirk- 
man'  V.  Booth,  11  Beav.  273; 
M'XeUlie  v.  Acton,  4  De  Gex, 
M.  &  G.  744  ;  Re  Johnson,  Shear- 
man V.  Bobiwion,  15  Ch.  D.  548; 
Eraser  v.  Murdoch,  6  App.  Cas. 
855,  866,  874,  875. 

(o)  Stat.  53  &  54  Yict.  c.  39, 
s.  23  (1).  As  to  suing  a  firm,  see 
R.  S.  C,  Order  XLYIIIa. 
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any  jiulginont  creditor  of  a  partner  may  obtain  an  order 
charging  that  partner's  interest  in  the  partners! dp 
property  and  profits  with  payment  of  the  amount  of  the 
judgment  debt  and  interest,  and  the  appointment  of  a 
receiver  of  his  share  of  tlie  profits  (&), 


I/iiiliilitics  of 
partncrsliip 
incurred  l)y 
an  agreement 
securing  all 
its  advan- 
tages. 


Rules  for 
determining 
existence  of 
partnership. 


The  Liw  will  not  permit  a  man  to  secure  for  himself 
all  the  advantages  of  partnership  without  incurring  its 
lial)ilities  (c).  If  therefore  several  persons  enter  into 
an  agreement,  that  some  specified  business  shall  l»e 
carried  on  by  some  or  one  of  them  on  behalf  of  all  of 
them  under  arrangements  which  secure  to  all  of  them 
all  the  advantages  of  partnership,  they  will  all  incur 
the  liabilities  of  partners,  although  the  business  be 
carried  on  in  the  name  or  names  of  the  acting  partner 
or  partners  alone  (d).  In  such  cases  the  question  to  be 
determined  is,  whether  the  effect  of  the  whole  agree- 
ment is  to  constitute  a  partnership  between  the  parties 
thereto  (e).  And  if  this  be  so,  a  declaration  inserted  in 
the  agreement,  that  certain  parties  thereto  shall  not 
incur  the  liabilities  of  partners,  will  not  enable  them  to 
avoid  the  legal  consequences  of  the  relation  into  which 
they  have  entered  (/).  The  rules  for  determining  the 
existence  of  partnership  are  codified  as  follows  by  the 
Partnership  Act,  1890  (</)  :— 

(Sect,  2.)  In  determining  whether  a  partnership  does  or  does 
not  exist,  regard  shall  be  had  to  the  following  rules : — 


(h)  Stat.  53  &  54  Vict.  c.  39, 
s.  23  (2) ;  Broicn  &  Co.  v. 
Eutchineon,  1895,  1  Q.  B.  737, 
2  Q.  B.  126. 

(c)  Pooley  V.  Driver,  5  Ch.  D. 
458,  483,  493 ;  Ex  parte  Delhasse, 
Be  Megevand,  7  Ch.  D.  511,  527, 
528. 

(r/)  See  the  same  cases. 

(e)  Pooley  v.  Driver,  5  Ch.  D. 
458 ;  Ex  parte  lAlhasse,  Be  Merje- 
rand,  1  Ch.  D.  511.  See  Cox  v. 
Eichman,  8  H.  I..  C.  2G8  ;  Kil- 
shaw  V.  Jul-es,  3  B.  6(  S.  847 ; 


BuIIcn  V.  Sharji,  L.  R.  1  C.  P. 
80 ;  Eolme  v.  Eammond,  L.  It.  7 
Ex.  218  ;  MoUico,  March  &  Co.  v. 
The  Court  of  Wards,  L.  R.  4  I*. 
C.  419 ;  Boss  v.  Parhyus,  L.  R.  20 
Eq.  331 ;  Ex  parte  Tennant,  Be 
Eoward,  6  Ch.  D.  303 ;  Baddey 
V.  Consolidated  Bank,  38  Ch.  D. 
238. 

(/)  Sec  Ex  parte  Delhasse, 
lie  Megevand,  7  Ch.  D.  511, 
512,  527,  528,  532  ;  and  see  ante, 
p.  428. 

(g)  Stat.  53  &  54  Yict.  c.  39. 


OF  JOINT   OWNERSHIP   AND   JOINT   LIABILITY.  431 

(1)  Joint  tenancy,  tenancy  in  common,  joint  property,  common 

property  or  part  ownership  does  not  of  itself  create  a 
partnership  as  to  anything  so  held  or  owned,  whether 
the  tenants  or  owners  do  or  do  not  share  any  profits 
made  by  the  use  thereof. 

(2)  The  sharing  of  gross  returns  does  not  of  itself  create  a 

partnership,  whether  the  persons  sharing  such  returns 
have  or  have  not  a  joint  or  common  right  or  interest  in 
any  property  from  which  or  from  the  use  of  which  the 
returns  are  derived. 

(3)  The  receipt  by  a  person  of  a  share  of  the  profits  of  a 

business  is  prima  facie  evidence  that  he  is  a  partner  in 
the  business,  but  the  receipt  of  such  a  share,  or  of  a 
payment  contingent  on  or  varying  with  the  profits  of  a 
business,  does  not  of  itself  make  him  a  partner  in  the 
business  Qt)  ;  and  in  particular — 

(a)  The  receipt  by  a  person  of  a  debt  or  other  liquidated 

amount  by  instalments  or  otherwise  out  of  the 
accruing  profits  of  a  business  does  not  of  itself  make 
him  a  partner  in  the  business  or  liable  as  such  : 

(b)  A  contract  for  the  remuneration  of  a  servant  or  agent 

of  a  person  engaged  in  a  business  by  a  share  of  the 
profits  of  the  business  does  not  of  itself  make  the 
servant  or  agent  a  partner  in  the  business  or  liable 
as  such  (^■) : 

(c)  A  person  being  the  widow  or  child  of  a  deceased 

partner,  and  receiving  by  way  of  annuity  a  portion 
of  the  profits  made  in  the  business  in  which  the 
deceased  person  was  a  partner,  is  not  by  reason  only 
of  such  receipt  a  partner  in  the  business  or  liable  as 
such  (k) : 

(d)  The  advance  of  money  by  way  of  loan  to  a  person 

engaged  or  about  to  engage  in  any  business  on  a 
contract  with  that  person  that  the  lender  shall 
receive  a  rate  of  interest  varying  with  the  profits, 
or  shall  receive  a  share  of  the  profits  arising  from 
carrying  on  the  business,  does  not  of  itself  make  the 
lender  a  partner  with  the  person  or  jiersons  carrying 
on  the  business  or  liable  as  such.  Provided  that  the 
contract  is  in  writing,  and  signed  by  or  on  behalf 
of  all  the  parties  thereto  (I)  : 

(7t)  Davis    V.    Davis,    1894,   1  (/.•)  This  replaces  stat.  28  &  29 

Ch.  39.3.  Vict.  c.  86,  s.  3. 

(0  This  replaces  stat.  28  &  29  (/)  This  replaces  stat.  28  &  29 

Vict.  c.  86  (Bovill's  Act ;    as  to  Vict.  c.  86,  s.  1 ;   see  Pooley  v. 

which  see  5  Ch.  D.  483,  484),  s.  2.  Driver,  5  Ch.  D.  458  ,•    Ex  parte  ^ 
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(c)  A  person  receiving  by  way  of  cannuity  or  otherwiso 
a  portion  of  the  profits  of  a  business  in  consideration 
of  the  sale  by  him  of  the  goodwill  of  the  business  is 
not  by  reason  only  of  such  receipt  a  partner  in  the 
business  or  liable  as  such  (??i). 


Postpone- 
mcut  of  rights 
of  person 
lending  or 
selling  in  con- 
sideration of 
share  of  pro- 
fits in  case  of 
insolvency. 


In  the  event  of  any  person  to  whom  money  has  been 
advanced  by  way  of  loan  upon  such  a  contract  as  is 
mentioned  in  the  foregoing  section,  or  of  any  buyer  of 
a  goodwill  in  consideration  of  a  share  of  the  profits  of 
the  business,  being  adjudged  a  bankrupt,  entering  into 
an  arrangement  to  pay  his  creditors  less  than  twenty 
shillings  in  the  pound,  or  dying  in  insolvent  circum- 
stances, the  lender  of  the  loan  shall  not  be  entitled  to 
recover  anything  in  respect  of  his  loan,  and  the  seller 
of  the  goodwill  shall  not  be  entitled  to  recover  anything 
in  respect  of  the  share  of  profits  contracted  for,  until 
the  claims  of  the  other  creditors  of  the  borrower  or 
buyer  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied  (n). 


Each  partner 
liable  for  acts 
of  the  other  in 
the  ordinary 
course  of 
business. 


When  the  relation  of  partnership  has  been  established 
between  two  or  more  persons,  each  incurs  liability  from 
the  acts  and  dealings  of  the  other  in  the  ordinary  course 
of  business.  For  every  partner  is  the  agent  of  the  firm 
and  his  other  partners  for  the  purpose  of  carrying  on 
the  business  of  the  partnership  (o) ;  and  all  the  partners 
are  liable,  as  principals,  for  all  acts  done  by  each  of 
them  as  agent  for  and  by  the  authority  of  the  firm  ( j)). 
Accordingly  any  one  partner  in  a  trading  partnership  {q) 


Delliasge,  Jia  Megevand,  7  Ch.  D. 
511 ;  He  Young,  1896,  2  Q.  B. 
484. 

(to)  This  replaces  stat.  28  &  29 
Vict.  C.86.  s.  4. 

(?j)  Stat.  53  &  54  Viet.  c.  .S9, 
s.  3.  replacing  28  &  29  A'ict.  c.  86, 
8.  5;  see  Re  Hilders^hAm,  1893, 
2  Q.  B.  357;  Re  Fort,  1897,  2 
Q.  B.  495.  And  see  stat.  46  &  47 
Alct.  c.  52,  s.  40,  sub-s.  6 ;  ante. 


table  annexed  to  p.  222. 

(o)  Stat.  53  &  54  Viet.  c.  39, 
s.  5 ;  Tomlinson  v.  Broadsmith, 
1896. 1  Q.  B.  386. 

{p)  I>ord  Wensleydale,  Cox  v. 
Ilichman,  8  H.  of  L.  Cas.  268, 
312 ;  Jessel,  M.R.,  Pooley  v. 
Driver,  5  Ch.  D.  458,  476,  477. 

(q)  See  Hedley  v.  Jiainbridtie, 
3  Q.  B.  316  :  Wheatley  v.  Smithers, 
1906,  2  K.  B.  321. 
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may  buy,  sell  (r)  or  pledge  goods  (s),  draw  (t),  accept  (u) 
or  indorse  (v)  bills  of  exchange  and  promissory  notes  ; 
give  guarantees  (//),  receive  moneys  (z)  and  release  or 
compound  for  debts  (a)  in  the  uame(&)  and  on  the 
account  of  the  firm,  in  the  ordinary  course  of  business. 
Each  partner  is  also  lialjle  jointly  with  his  co-partners, 
and  also  severally,  for  any  wrongful  act  or  omission  of 
any  other  partner  acting  in  the  ordinary  business  of  the 
firm,  or  with  the  authority  of  his  co-partners  (c).  And  Notice  to  one 
in  like  manner  notice  of  any  matter  relating  to  partner-  notice  to^all. 
ship  affairs  given  to  any  partner,  who  habitually  acts 
in  the  partnership  business,  operates  as  a  notice  to  the 
firm,  except  in  the  case  of  a  fraud  on  the  firm  committed 
by  or  with  the  consent  of  that  partner  (d).  And  any 
agreement  between  the  partners,  Ijy  which  any  one  of 
them  may  be  restrained  from  doing  any  act  to  pledge 
the  credit  of  the  firm,  though  binding  as  between 
themselves,  will  not  be  binding  on  any  creditor  (c)  who 
may  not  have  notice  of  it(/).  But  no  act  done  in 
contravention  of  such  an  agreement  is  binding  on  the 
firm  with  respect  to  persons  having  notice  of  the  agree- 
ment (a).  If,  however,  the  transaction  be  not  in  the  Transactions 
^•^^  '  not  in  the 

(r)  Uyat  V.  Hare,  Comb.  383;  519;  per  Best,  C.J.,  10  Moore, 

LamherVs  Case,  Godbolt,  244.  393. 

(s)  Iieid   V.  Hollinshead,  4   B.  (6)  Kirk  v.  Blurlon,  9  M.  &  "W. 

&  C.  8G7 ;  28  R.  R.  488  ;  lieBriggs  284. 
&  Co.,  190G,  2  K.  B.  209.  (c)   Stat.  53  &  54  Vict.  c.  39, 

(t)   Smith    V.    Jarcis,    2     Ld.  ss.    10,    12 ;    lihodes    v.    Monies, 

Raym.  1484 ;  He  Clarke,  Ex  parte  1895,    1    Ch.    236  ;     Hamlyn    v. 

Buckley,  14  M.  &  W.  409 ;  1  I'h.  Houston,  1903,  1  K.  B.  81. 
502.  (d)  Stat.  53  &  54  Vict.  c.  39, 

(it)    Finhney  v.  Hull,  1    Salk.  s.  10. 
120  ;  1  Ld.  Raym.  175  ;  Llmjd  v.  (e)     Waugli  v.   Carver,    2    H. 

Ashhy,  2  B.  .fc  Ad.  23 ;  3G  R.  R.  Black.  235 ;  14  R.  R.  845 ;  South 

454.  Carolina  Bank  v.  Case,  8  B.  &  C. 

(x)  Swa7i  V.  Steele,!  East,  210 ;  427;   32  R.  R.  433;    Haicken  v. 

8  R.  R.  018;   Vere  v.  Ashhy,  10  Bourne,  8  M.  &  W.  703,  710. 
B.  &  C.  288 ;  34  R.  R.  408.  (/)  Minnit  v.  Whinery,  5  Bro. 

(y)  Ex  parte  Gardom,  15  Yes.  P.  C.  489 ;  Ex  parte  Darlington 

280 ;    see  Halesham  v.    Young,  5  IHstriet    Joint     Stock     Banking 

Q.  B.  833.  Company,  In  re  Riches,  11  Jur. 

(z)  Duff  V.  East   India   Com-  N.    S.    122.     See  also    Hogg   v. 

pany,  15  Ves.  198,  213;  Piddocke  Skeen,  18  C.  B.  N.  S.  426. 
V.  Burt,  1894,  1  Ch.  343.  (g)  Stat.   53  &  54  Vict.  c.  39, 

(a)  Per  Lord  Kenyon,  4  T.  R.  s.  8 ;  and  see  s.  5. 

W.P.P.  28 
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ordinary 
courso  of 
business. 


Directors  of 

joiut-stock 

companies. 


ordinary  course  of  the  business  of  the  partnership,  the 
other  partners  will  not  be  liable  as  such  in  respect  of 
it  (h).  Thus  one  partner  cannot  bind  the  firm  by  a 
submission  to  arbitration  (i),  or  by  confessing  a  judg- 
ment (k) ;  and  one  partner  has  ordinarily  no  authority 
to  execute  a  deed  in  the  names  of  the  others  so  as  to 
bind  the  partnership  (/).  So  a  farmer  carrying  on  his 
business  in  partnership  with  another  would  not  be  liable 
on  a  bill  of  exchange  drawn  by  his  partner  in  the  name 
of  the  partnership  (m) ;  neither  would  a  solicitor  or  an 
auctioneer  be  liable  on  a  note  made  or  bill  accepted  by 
his  partner  in  the  name  of  his  firm,  though  given  to 
secure  a  partnership  debt(?i);  for  bill  transactions 
form  no  part  of  the  ordinary  business  of  farmers, 
solicitors,  or  auctioneers.  Again,  there  is  no  right 
or  power  implied  by  law  in  any  of  the  directors  of  a 
joint-stock  company  to  bind  the  company  by  drawing 
or  accepting  bills  or  notes  unless  such  transactions  fall 
within  the  ordinary  business  of  the  company  (o) ;  and 
in  like  manner  notice  of  any  matter  relating  to  the 
business  of  a  joint-stock  company  given  to  any  member, 
even  a  dhector,  is  not  constructive  notice  to  the 
company  itseK(p).  For  joint-stock  companies  are 
essentially  different  from  ordinary  partnerships.  It  is 
not  necessary  that  the  directors  should  have  any  other 
power  to  bind  the  company  by  bills  or  notes  than  such 
as  may  be  conferred  on  them  by  the  character  or  articles 
of  association  (q).     And  the  ]jusiness  of  such  companies 


(ft)  Stat.  i>-^  &  54  Vict.  c.  30, 
s.  7. 

(t)  Stead  V.  Salt,  3  Bin?.  101  ; 
S.  C,  10  J.  13.  Moore,  389;  28 
E.  R.  602. 

{k)  UamhiJge  v.  De  La  Crouee, 
3  C.  B.  742. 

(I)  llarrison  v.  Jackson,  7 
T.  II.  207 ;  4  R.  II.  422 ;  see  Burn 
V,  Burn,  3  Ves.  573,  578. 

(to)  Per  Littledale,  J.,  10  B.  & 
C.  138. 

(71)    Htdleij    V.    Bainhridge,  3 


Q.  B.  31 G;  Wheatley  v.  Smithers, 
rJOG,  2  K.  B.  321. 

(<))  Dicliinson  v.  Valpij,  10  B. 
&  C.  128  ;  34  11.  K.  348  ;  Branuih 
V.  Eoherts,  3  N.  C.  %3 ;  Be 
Cnnningliam  &  Co.,  3G  Cli.  D. 
532 ;  see  West  London  Commercial 
Bank  v.  Kitson,  12  Q.  B.  D.  157; 
13  Q.  B.  D.  3G0. 

(jj)  rowles  V.  Page,  3  C.  B.  16; 
Martin  v.  Sedgwick,  t)  Beav.  333. 

(7)  Balfour  v.  Ernest,  5  C.  B. 
X.  «.  GOl. 
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is  always  carried  on  at  an  office  for  the  purpose,  and  is 

not,  like  that  of  ordinary  partnerships,  confided  to  any 

one  individual  member.     The  liability  of  a  shareholder  SbareLoIders 

'^  lu  joint-stock 

in  a  joint-stock  company  to  the  debts  of  the  company  companies, 
has  been  already  noticed  (r). 

(r)  Ante,  pp.  29G— 29S,  300,  301,  303—309. 
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CHAPTER  III. 

OF   A   WILL. 

Growth  of  All  kinds  of  personal  property  may  be  bequeathed  by 

inuntury  ^^  ^ '  ^^'^^^-  '^^^^  I'ig^it,  in  its  present  extent,  has  been  of  very 
alienation.  gradual  and  almost  imperceptible  growth ;  for  anciently 
by  the  general  common  law,  a  man  who  left  a  wife  and 
children  could  not  deprive  them  by  his  will  of  more  than 
one  equal  third  part  of  his  personal  property.  If,  how- 
ever, he  left  a  wife  and  no  children,  or  children  and  no 
wife,  he  was  then  enabled  to  dispose  of  half,  leaving  the 
other  half  for  the  wife  or  for  the  children  (a).  This 
ancient  rule,  however,  gradually  became  subject  to  many 
exceptions,  by  the  customs  of  particular  places,  until  the 
rale  itself  took  the  place  of  an  exception  and  became 
confined  to  such  places  as  had  a  custom  in  its  favour. 
These  places,  in  later  times,  were  the  province  of  York^ 
the  principality  of  AVales,  and  the  City  of  London,  as 
to  all  which  places,  a  general  power  of  testamentary 
disposition  was  conferred  by  Acts  of  parliament  of 
William  and  Mary,  Anne,  and  George  I.  (b).  And  now, 
by  the  Wills  Act,  1837  (c),  every  person  of  full  age  is 
expressly  empowered  to  bequeath  by  his  will,  to  be 
executed  as  required  by  the  Act,  all  personal  estate  to 
which  he  shall  be  entitled,  either  at  law  or  in  equity, 
at  the  time  of  his  decease. 

The  ecclesiastical  courts,  as  we  shall  hereafter  see, 
very  early  acquired  the  right  of  determining  as  to  the 

(a)  Black.  Com.  492  ;  1  Wms.  York  :  stat.  7  &  S  Will.  III.  c.  88, 

Exors.  Isq.;  P.  &  :^L  Hist.  Eng.  for   Wales,  and  stat.   11   Geo.  I. 

Law,  ii.  SiGsg.  c.    18,   for    London.     See   2   Bl. 

(6)  Stat.  4  &  5  Will.  &  Blary,  Com.  493. 

c.   2,  explained   by  stat.   2   &   3  (c)  Stat.  7  Will.  IV.  i'  1  Vict. 

Anne,  c.  5,  for  the  province  of  c.  2G,  s.  o. 
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validity  of  wills  of  personal    estate  {d) ;    and,  in    the 

exercise  of  this  right,  they  generally  followed  the  rules 

of  the  civil  law.     By  this  law  males  at  the  age  of  four-  Ago  at  which 

teen,  and  females  at  the  age  of  twelve,  were  allowed,  if  ^^^1^  Jstat'e^" 

of  sufficient  discretion,  to  make  a  testament  {c)  ;  and  the  might  bo 

same  rule,  accordingly,  prevailed  in  this  country  with 

respect  to  wills  of  personal  property  (/),  although,  by 

some  authorities,  seventeen  and  even  eighteen  was  said 

to  be  the  proper  age  {g).     But  the  Wills  Act  has  now  No  will  of  a 

made  the  law  uniform  with  respect  to  all  wills,  whether  valid. 

of  real  or  of  personal  estate,  and  has  enacted  that  no 

will  made  by  any  person  under  the  age  of  twenty-one 

years   shall   be  valid  (^).      An  exception  is,  however, 

allowed  in  the  case  of  soldiers  on  an  expedition,  and 

sailors  at  sea,  who  may,  though  infants,  make  such  wills 

of  their  personal  estate  as  they  might  have  niade  before 

the  passing  of  that  Act  (^). 

Personal  property  was  anciently  of  so  little  account  Nnnoupaiive 
that  a  will  of  it  might  be  made  by  word  of  mouth,  if 
proved  by  a  sufficient  number  of  witnesses,  as  well  as  by 
writing  ;  and  a  will  made  by  word  of  mouth  was  termed 
a  nuncupative  testament  {j).  By  the  Statute  of  Frauds,  Statute  of 
however,  a  nuncupative  testament,  where  the  estate 
bequeathed  exceeded  the  value  of  thirty  pounds,  was 
surrounded  by  so  many  requirements  as  to  cause  its 
complete  disuse  (k).  But  no  provision  was  made  for 
guarding  the  execution  of  a  written  will  of  personal 
estate ;  although  by  the  same  statute  {I)  a  will  of  real 
estate  was  required  to   be  attested   by  three  or  four 

(d)  See  Marriot  v.  Marriot,  1       M'Murdo,  L.  E.  1  P.  &  D.  540 ; 
Str.  666.  post,  pp.  438,  439. 

(e)  Inst.   lib.  2,   tit.    12,   s.    1;  (j)    Wentworth,  Exors.   11  i>q.. 
Dig.  lib.  28,  tit.  1,  s.  5.                        14th  ed. ;  1  Wms.  Exors.  116,  7th 

(/)  2  Bl.  Com.  497.  ed. ;  90,  10th  ed. 

(g)  Co.  Litt.  89  b,  ii.  (6).  (k)  Stat.   29   Car.  II.  c.  3,  ss. 

(it)  Stat.  7  Will.  IV.  &  1  Vict.  19—21,  explained  by  4  Anne,  c, 

c.  26,  s.  7.  16,  s.  14. 

(i)  Sect.  11 ;   Re  Farquhar,  4  (l)  Sect.  5, 

Notes    of   Cases,    651,  652;    Be 
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No  witness 
formerly  re- 
quired to  a 
■will  of  pcr- 
Bonal  estate. 


witnesses.  No  attestation,  therefore,  was  acquired  to  a 
will  of  personal  estate,  nor  was  it  even  necessary  that 
such  a  will  sliould  be  signed  by  tlie  testator.  Thus, 
instructions  for  a  will  committed  to  writing  given  by 
a  person  wlio  died  before  the  instrument  could  be 
formally  executed,  thougli  such  instructions  were  neither 
reduced  into  'nTiting  in  the  presence  of  the  testator,  nor 
even  read  over  to  him,  have  been  held  to  operate  as 
fully  as  a  will  itself  (m).  It  was,  however,  provided  by 
the  Statute  of  Frauds,  that  no  will  in  writing  of  personal 
estate  should  be  repealed  or  altered  by  word  of  mouth 
only,  except  the  same  were,  in  tlie  life  of  the  testator, 
committed  to  writing;  and,  after  the  writing  thereof, 
read  unto  the  testator,  and  allowed  by  him,  and  proved 
to  be  so  done  by  three  witnesses  at  the  least  (n). 


Two  witnesecs 
now  required. 


Exception  in 
favour  of 
soldiers  and 
seamen. 


By  the  Wills  Act,  every  will  of  personal  estate  must 
now  be  in  writing,  and  signed  at  the  foot  or  end  thereof 
by  the  testator  or  by  some  other  person  in  his  presence 
and  by  his  direction ;  and  such  signature  shall  be  made 
or  acknowledged  by  the  testator,  in  the  presence  of  hvo 
or  more  witnesses  present  at  the  same  time  ;  and  such 
witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator  (o).  The  Act,  in  fact,  requires 
the  same  mode  of  execution  and  attestation  to  every 
will,  whether  the  property  lie  real  or  personal.  But  an 
exception  is  made  in  favour  of  soldiers  being  in  actual 
military  service,  that  is,  on  an  expedition  (p),  and  of 
mariners  and  seamen,  being  at  sea,  who  may  dispose 
of  their  personal  estate  as  they  might  have  done  before 
the  making  of  the  Act  (q) ;  a  similar  exception  was 
contained  in  the  Statute  of  Frauds  (r).     Tlie  wills  of 


(m)  Carey  v.  Aslceie,  2  Bro.  C. 
C.  .IS  ;  S.  a,  1  Cox,  241. 

(n)  Stat.  29  Car.  II.  c.  ?,,  b.  22. 

(0)  Stat.  7  Will.  lY.  &  I  A'ict. 
c.  26,  s.  9,  explained  by  15  &  10 
Vict.  c.  24;  see  Williams,  11.  V. 
238,  23'.»,  2<ith  ed. 


(p)  Drummond  v.  Parish,  3 
Curt.  522;  see  lie  Eiscocl:,  1901, 
r.  78;  Gattu-ard  v.  Knee,  1902, 
P.  99. 

(<7)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  2(j,  8.  11. 

(r)  Stat.  29  Car.  II.  c.  3,  s.  23. 
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soldiers   on  an   expedition  may  accordingly  he   made 

by  an  nnattested  writing,  or  by  a  mere  nnncupative 

testament  or  declaration  of  their  will  by  word  of  month, 

made  before  a  sufficient  number  of  witnesses  (s).     But 

the  wills  of  petty  officers  and  seamen  in  the  royal  navy,  Seamen  in  the 

and    of    marines    and    non-commissioned    officers    of  ""^^    ^"'Y^ 

and  marines. 

marines,  so  far  as  relates  to  any  wages,  pay,  prize 
money  or  other  moneys  payable  by  the  Admiralty  (t),  Merchant 
and  the  wills  of  merchant  seamen  dying  during  a  voyage, 
with  respect  to  any  wages  due  to  them  and  the  effects 
which  they  leave  on  board  ship  (u),  are  required  by 
statute  to  be  executed  with  special  formalities.  It  is  Kcvocation 
provided  by  the  Wills  Act  that  no  will  or  codicil,  or  any  ^^  ^  ^'^^" 
part  thereof,  shall  be  revoked,  otherwise  than  by  the 
marriage  of  the  testator  or  testatrix  (which  will  of  itself 
effect  a  revocation)  (v),  or  by  another  will  or  codicil 
executed  in  the  manner  thereby  required,  or  by  some 
writing,  declaring  an  intention  to  revoke  the  same,  and 
executed  in  the  manner  in  which  a  will  is  thereby 
required  to  be  executed,  or  by  the  burning,  tearing,  or 
otherwise  destroying  the  same  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his  direction,  with 
tlie  intention  of  revoking  the  same  (x). 

The  succession  to  personal  chattels  upon  their  owner's  Succession  to 
death  is  governed  by  the  law  of  the  country  in  which  chatteis^s 
he  was  domiciled  at  the  time  of  his  death  (y).     So  that  according  to 
if  any   man,   whether   Englishman   or    foreigner,    die  the  owner's 
domiciled  in  a  country,  of  which  the  law  does  not  give  <ioniicil' 
full  power  of  testamentary  disposition   (for   example, 
does  not  permit  a  man  to  bequeath  his  personalty  away 

(s)  See  Re  Spratt,  1897,  P.  28.  («)  Stat.  7  Will.  IV.  &  1  Vict. 

(0  Stat.  28  &  2'J  Vict.  c.  72,  c.  26,  s.  18;  see  Williams,  R.  P. 

amended  by  GO  Vict.  c.  15,  and  242,  20th  ed. 

replacing  11  Geo.  IV.  &  1  Will.  (a;)  Stat.  7  Will.  IV.  &  1  Vict. 

IV.  c.  20,  ss.  48—51  ;  7  Will.  IV.  c.  26,  s.  20 ;  see  Williams,  R.  P. 

&  1  Vict.  c.  26,  s.  12.  242  and  n.  (o),  20  th  ed. 

(m)  Stat.  57  &  58  Vict.  c.  60,  (y)  Dicey,   Conflict   of  Laws, 

ss.  169—177,  replacing  17  &  18  682  ;  2  Wms.  Exors.  1515,7th  ed.  : 

Vict.  c.  104,  Bs.  194—200.  1256,  10th  ed. 
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from  his  children),  the  succession  to  any  effects  left  by 
him  in  England  will  be  regulated  by  the  law  of  the 
country  of  his  domicil,  notwithstanding  that  he  may 
have  purported  to  dispose  of  them  by  will  (z).  But  as 
the  succession  after  death  to  land,  which  is  immov- 
able (a),  is  governed  by  the  law  of  the  country  where 
it  is  situate  (b),  leasehold  land  in  England  devolves  in 
all  respects  according  to  English  law  upon  its  owner's 
death  (c).  It  was  formerly  necessary  that  a  will  of 
personal  estate  should  be  executed  in  accordance  with 
the  formalities  required  by  the  law  of  the  country, 
where  the  testator  was  domiciled  at  the  time  of  his 
death  (d).  And  this  is  still  the  law  with  regard  to  the 
wills  of  aliens  who  leave  assets  in  England  (e),  except 
that  wills  of  aliens  devising  leasehold  land  in  England, 
or  any  beneficial  interest  therein,  are  required  to  be 
made  and  executed  in  accordance  with  English  law  (/  ). 
But  with  regard  to  wills  of  personal  estate  (here  includ- 
ing leaseholds  (fj))  made  by  British  subjects,  an  Act  of 
1861  (/;),  while  preserving  the  validity  of  wills  executed 
in  accordance  with  the  previous  law  (i),  now  provides  (j) 
that,  if  made  out  of  the  United  Kingdom,  they  may  be 
executed  according  to  the  forms  required  either  by  the 
law  of  the  place  where  the  same  are  made,  or  l)y  the 
law  of  the  place  where  the  testator  is  domiciled  when 
the  same  are  made,  or  by  the  laws  then  in  force  in  that 

(z)  Campbell  v.  Beaufoy,  Job.  101 ;  9  P.  D.  130. 

320;    Doglioni  v.  Crispin,  L.  It.  (/)  Pepin  v.  Bruyerf,  1902,  1 

1  H.  L.  301;  J.'e  Tru/orf,  36  Ch.  Ch.  24.     ^/oritor/,  wills  of  aliens 

D.  600.  devising  real  estate  are  required 

(rt)  See   Williams,   R.   P.   11,  to  be  so  executed. 

20th  ed.  (r?)  Re  Grufsi,  1905,  1  Ch.  581. 

(6)  Doe  d.  BirtwhistJe  v.  Var-  (h)  Stat.  24  &  25  Vict.  c.  114, 
(Jill,  5  B.  &  C.  438,  aflf.  2  CI.  &  commonly    called    Lord   Kings- 
Fin.  571 ;  7  CI.  &  Fin.  895;  see  down's  Act. 
37  R.  R.  253.  (/)  Sect.  4. 

(c)  Freke  v.  Lord  Carhery,  (./)  Sect.  1.  As  to  wills  exe- 
L.  R.  16  Eq.  4C1  ;  Duncan  v.  Laio-  cuting  powers  of  a])pointment  by 
eon,  41  Ch.  D.  394.  will,  see  Jle  Huber,  1896,  P.  209; 

(d)  Stanley  v.  Bernes,  3  Hagg.  Hummel  v.  Hummel,  1898,  1  Ch. 
373;  Whicher  v.  Hume,  7  H.  L.  C.  642  ;  Re  Price,  1900,  1  Ch.  442  ; 
124.  Baretto   v.    Young,   1900,   2  Ch. 

(e)  Bloxam  v.  Favre,  8  P.  D.  339;  artte,  p.  368. 
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part  of  his  Majesty's  dominions  where  the  testator  liad 
his  domicil  of  origin ;  and  such  wills,  if  made  within 
the  United  Kingdom,  may  be  executed  according  to 
forms  required  Ijy  the  laws  for  the  time  being  in  force 
in  that  part  of  the  United  Kingdom  where  the  same 
are  made  (/j).  By  the  same  Act,  no  will  or  other  testa- 
mentary instrument  shall  be  held  to  be  revoked  or  to 
have  become  invalid,  nor  shall  the  construction  thereof  be 
altered,  by  reason  of  any  subsequent  change  of  domicil 
of  the  person  making  the  same  (Z).  A  person's  domicil, 
it  may  be  remarked,  is  the  place  which  he  makes  his  home. 
But  with  regard  to  many  persons  the  circumstances 
connected  with  their  change  of  residence  are  such  as  to 
render  it  an  exceedingly  difficult  question  of  fact, — 
what  country  is  their  domicil  at  any  given  time  (m). 

Connected  with  the  subject  of  wills  is  that  of  Donatio 
donations  mortis  causa,  which  may  here  be  noticed.  A  ^^'^^^^^  causa, 
donation  mortis  causa  is  a  gift  made  in  contemplation  of 
death,  to  be  absolute  only  in  case  of  the  death  of  the 
giver  (n).  It  has  been  said  that  such  a  gift  can  only 
be  made  of  chattels,  in  which  the  property  passes  by 
delivery  (o).  But  this  principle  has  not  been  main- 
tained ;  and  the  law  of  donations  mortis  causa  has  been 
considerably  differentiated  from  that  of  gifts  inter 
vivos  {p).  Thus  a  bond  debt  has  been  allowed  to  pass 
by  way  of  donation  mortis  causa  by  delivery  of  the 

(/t)  Sect.  2.  K.  12  Eq.  617,  and  the  cases  there 

{I)  Sect.  3;  Re  Beid,  L.  E.  I  cited;    Be   Patience,   29   Ch.  D. 

P.  &  D.  74.     It  has  been  held  976;    Winansy.  Attorney-General, 

that  this  section  is  not  confined  1904,    A.    C.    287 ;    Huntley    v. 

to  the  wills  of  British  subjects  ;  Gaskell,  1906,  A.  C.  5(5,  66. 

Be  Groos,  1904,  P.  269.     It  is  a  (n)  Inst.  tit.  7,  De  Donationi- 

question    whether    this    section  bus,  cited  by  Lord  liOughborough 

gives  any  effect  to  the  provisions  in  Tate  v.  Hilbert,  2  Ves.  jun. 

of  a  will,  -which  are  materially  119;    2   K.    R.    17.t  ;     Walter   v. 

invalid  by  the  law  of  the  country  Hodge,  2  Swanst.  99. 

where  the  testator  was  domiciled  (o)  See  ante,  pp.  27,  30,  6.5, 66 ; 

where  he  died  ;  see  Dicey,  Con-  Miller  v.  Miller,  3  P.  Wms.  356, 

iiict  of  Laws,   696—700;    ante,  358. 

p.  439.  (p)  Ante,  pp.  396  sq. 
(to)  See  Douglas  v.  Douglas,  L, 
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bond  (q).  The  delivery  of  a  mortgage  deed  has  also  been 
held  to  be  a  valid  donation  mortis  causa  of  the  luortgago 
security  (r).  And  similar  gifts  of  a  policy  of  life  assur- 
ance (.s),  bills  (including  cheques  drawn  in  favour  of  the 
donor  (t)),  or  notes  though  payable  to  order  and  unin- 
dorsed (v),  and  of  a  banker's  deposit  note  (x)  and  a 
Post  Office  savings  bank  deposit  book  (ij)  have  been 
held  to  pass  to  the  donee  the  right  to  the  money  thereby 
secured.  But  a  cheque  drawn  by  the  donor  is  not,  as  a 
rule,  well  given  mortis  causa,  unless  it  be  acted  upon  and 
the  money  drawn  in  the  donor's  lifetime  (s) .  An  actual  or 
constructive  delivery  of  the  subject  of  gift  to  the  donee 
is  essential  to  a  donation  mortis  causa  (a)  ;  it  must  also 
be  made  in  expectation  of  the  donor's  decease  (b),  and 
must  be  on  condition  that  the  gift  be  absolute  only  on 
that  event  (c).  It  is  no  ol)jection,  however,  that  the 
donation  is  clogged  with  a  trust  to  be  performed  by  tlie 
donee  (c?).  A  donation  mortis  causa  is  revocable  by 
the  donor  during  his  life  (f),  and  after  his  decease  it  is 

(^)  Snellgrove  v.  Baily,  3  Atk.  is  negotiated  in  his  lifetime,  the 

214 ;  and  see  Boutts  v.  Ellis,  1  gift    is  complete,   but  it  seems 

De  G.,  M.  &  G.   249  ;  Moore  v.  questionable  whether  in  that  case 

Darton,  i  De  G.  &  Sm.  517.  the    gift   was  not   really   made 

(r)  Duffield  v.  Ehves,  1  Bligh.  inter  vivos. 

N.  IS.  497.  (a)  Wood  v.  Turner,  2  Yes.  sen. 

(s)   Witt   V.   Amis,   1   B.  k  S.  4:j1  ;  Bnjson  v.  Broionrigg,d\'e3. 

109.  1 ;  Bmm  v.  Marhham,  7  Taunt. 

(t)  Clement    v.    Cheesman,   27  224 ;  17  R.  E.  497  ;    Ituddell  v. 

Ch.  D.  631.  Dobree,  10  Sim.  244 ;  Farquharson 

(m)  FeaZv.  FeoZ,  27Beav.  .303;  v.   Cave,  2  Coll.  3oG;  Fowell  v. 

Rankin    v.    Wegtielin,   27    Beav.  Hellicar,    26    Beav.    261.      The 

309;  Re  Mead,  Austin  V.  Mead,  delivery  may  jirecede   the   gift; 

15  Ch.  D.  651.  Giin  v.   Mvon^  1896,    2    Q.    B. 

(a;)  Re  Dillon,  44  Ch.  D.  76;  283. 

Cain  V.   Moon,    1896,    2   Q.   B.  (b)  Tate  v.  Hilbcrt,  2  Ves.  jun. 

283.  Ill;  4  Bro.  C.  C.  286;  2  R.  R. 

(j/)  Ee    Weston,    1902,   1     Ch.  175. 

680 ;  Re  Andrews,   1902,    2  Ch.  (c)  Edwards  v.  Jones,  1  My.  & 

394.  Cr.  226 ;  Staniland  v.   Willott,  3 

(z)  Ilewilt   V.    Kaye,   L.    R.  6  ]Mac.  &  G.  664. 

Eq.    198;    Re   Beaumont,    1902,  (rf)  Blount  v.  Barrow,  4   Bro. 

1  Ch.  889 ;  cf.  Bromley  v.  Brnnton,  C.  C.  72 ;  Uills  v.  Hills,  8  .AI.  &  W. 

Ia  R.  4  Eq.  275;  ante,  p.  397.  401;  cL  Solicitor  to  the  Treasury 

In  Rolls  V.  Fearce,  5  Cli.  D.  730,  v.  Leiois,  1900,  2  Ch.  812. 

it    was    held    that,    where    the  (e)  7  Taunt.  232. 
donor's  cheque  payable  to  order 
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subject  to  his  debts  (/),  to  estate  duty  (^),  and  also  to 
legacy  duty  (h). 

The  mode  of  operation  of  a  will  of  personalty  is  Appointment 
essentially  different  from  the  operation  of  a  will. of  lands  formerly 
in  this  respect,  tliat  in  strictness  the  appointment  of  an  essential, 
executor  was  formerly  essential  to  a  will  of  personalty  (i); 
and,  at  the  present  day,  the  usual  and  proper  method  is 
to  appoint  an  executor  as  to  the  personal  estate  (j)  ; 
whereas  under  a  devise  of  landed  property,  the  lands 
formerly  passed  at  once  to  the  devisee,  and  the  inter- 
vention  of   an   executor   was   quite   unnecessary  and 
inapplicable  (k).     The   executor  of  a  will  of  personal  Execntor 

/       T  •■.IP  1  P    7      ■,       1      P   entitled  to  all 

estate  becomes  entitled,  from  the  moment  or  the  death  oi  personal 

the  testator,  to  all  his  personal  property  (l),  which  after  Property  of 

payment  of  the  debts  of  the  deceased  he  is  bound  to 

apply  according  to  the  directions  of  the  will.     Thus  if  Executor  s 

the  testator  should  specifically  bequeath  any  part  of  his 

personal  property,  the  property  so  bequeathed  will  not 

belong  absolutely  to  the  legatee  until  the  executor  has 

assented  to  the  bequest;  and  this  assent  must  not  be 

given  until  the  executor  is  satisfied  that  there  is  sufficient 

to  pay  the  debts  of  the  deceased  without  having  recourse 

to  the  property  so  specifically  given  (m).     Under  the 

Land  Transfer  Act,  1897  (n),  a  testator's  real  estate  now 

vests  in  his  executor  on  his  death  as  well  as  his  personal 

property ;  and  the  necessity  for  the  executor's  assent  to 

(/  )  IP.  Wms.  400  ;  2  Yes.  sen.  (Jc)  L'e  Burden,  L.  K.  1  P.  &  M. 

434.  325 

(g)  Ante,  p.  404.  (0  Co.  Litt.  388  a ;  Com.  Dig. 

(h)  Stat.    .36   Geo.  III.  c.   52,  tit.  Biens  (C);    1  Wms.   Exois. 

s.  7  ;  8  &  9  Vict.  c.  70,  s.  4.  029,  050  sq^lth  ed. ;  407,  485  sq., 

(i)   Wentworth,    Exore.    3,    4,  lOtb  ed. ;  ante,  p.  3. 

14th  ed. ;  2  Black.  Comm.  503.  (rn)  Toller's  Executors,  bk.  3, 

(j)  If  by  a  will  the  duties  of  s.   2 ;    2  Wms.   Exors.  1372,  7th 

an  executor  arc  imposed  on  some  ed.  ;  1101,  10th  ed. ;  lie  Culrer- 

person   not  expressly  appointed  house,  1890,  2  Ch.  251. 

to  that  office,  he  is  an  executor  («)  Stat.  00  &  (il  Vict.  c.  65, 

<iccordin(i  to  tiie  tenor  oi  the  y/i\l;  ss.    1 — 3;     ante,    p.    2,    n.    (i)  ; 

1  Wms.  Exors.  239.  7th  ed ;  105,  Williams,  E.  P.  218—220,  252, 

10th  ed.  20th  ed. 
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any  specific  disposition  made  by  the  will  is  extended  to 
the  case  of  a  devise  of  real  estate. 


Administra- 
tor durante 
minore  xlate. 

Married 

womiin 

executrix. 


If  the  testator  should  appoint  as  his  sole  executor  an 
infant  under  the  age  of  twenty-one  years,  sucli  infant 
will  not  be  allowed  to  exercise  his  office  during  his 
minority  ;  but  during  this  time  the  administration  of  the 
goods  of  the  deceased  will  be  granted  to  tlie  guardian  of 
the  infant,  or  to  such  other  person  as  the  Court  may 
think  fit  (o).  Such  person  is  called  an  administrator 
durante  minore  (date  (p).  Formerly,  if  a  married 
woman  were  appointed  an  executrix,  she  could  not 
accept  the  office  without  the  consent  of  her  husband  (q) ; 
and  having  accepted  it  with  his  consent,  she  was  unable, 
without  his  concurrence,  to  perform  any  act  of  adminis- 
tration which  might  be  to  his  prejudice ;  whilst  he,  on 
the  other  hand,  might  release  debts  due  to  the  deceased, 
or  make  assignment  of  the  deceased's  personal  estate, 
without  his  wife's  concurrence  (r) ;  for,  according  to 
the  interpretation  placed  upon  the  general  rule  of  law 
that  a  husband  and  wife  are  but  one  person  (s),  the 
power,  and  witli  it  the  responsibility,  were  vested  in  the 
husliand.  Under  the  Married  Women's  Property  Act, 
1882  (t),  a  married  woman  is  now  capable  of  accepting 
the  office  of  executrix  without  the  consent  of  her 
husband,  and  she  is  expressly  empowered  to  dispose  as 
if  she  were  a  feme  sole  of  any  stock,  shares  or  debentures 
which  may  devolve  upon  her  as  executrix ;  but  with 
regard  to  any  other  property  to  which  she  may  become  so 
entitled,  it  is  a  question  how  far  the  Act  has  aliolished 


(o)  Stat.  38  Geo.  III.  c.  87,  h.  G. 

(  p)  1  Wms.  Exors.  479, 7th  ed. ; 
380,  loth  ed.  As  to  the  powers  of 
an  administrator  ilurante  minore 
xtate,  see  lie  Cope,  It;  Ch.  D.  4it. 

(q)  1  Wms.  Exors.  "232,  7th  ed.  ; 
IGO,  10th  ed. 

()•)  Wms.  Exors.  965.  7th  ed. ; 


5  Kep.  27  b. 

(«)  See  Williams,  R.  T.  299, 
20th  ed. 

(0  Stat.  4.5  &  4G  Vict.  c.  7.5, 
ss.  1  (sub-s.  2),  18,  24  ;  Threlfall 
V.  Wilson,  8  P.  D.  18  ;  Be  Ayres, 
ib.  168. 
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the  old  law  (ic).      Before  this   Act   took   effect  (v),  a 
married  woman,  Ijeiug  an  executrix,  might  make  a  will 
without  the  consent  of  her  husband,  confined  to  the 
personal  estate  of  which  she  was  executrix  (x) ;  and  the 
executor  of  her  will  so  made  became  the  executor  of  Executor  of 
the  original  testator.    The  capacity  of  a  married  woman  entitled  to  bo 
in  this  respect  is  in  no  way  diminished  by  the  provisions*  t^^ecutor  of 
of  the  Act  of  1882  (?/).     For  it  is  a  general  rule,  that  if 
any  executor  should  die  before  having  completely  admin- 
istered the  estate  of  his  testator,  the  executor  appointed 
by  the  will  of  such  executor  will  be  entitled  to  complete 
the  distribution  of  the  estate  of  the  former  testator  (z). 

The  testator,  however,  may  and  usually  does,  appoint  ^'^y  °"*^  °J 

'         ./  J  '     L 1.  ^i^Q  executors 

more  than  one  person  his  executors.     In  this  case  the  may  perform 
law  regards  all  the  co-executors  as  one  individual  per-  ^ini'stration 
son ;  and  consequently  any  one  of  the  executors  of  full 
age  may,  during  the  life  of  his  companions,  perform, 
without  their  concurrence,  all  the  ordinary  acts  of  ad- 
ministration, such  as  giving  receipts,  making  payments, 

and  sellincr  and  assigning   the  property  (a).     But   all  All  must  join 

.    .        ^        °    ,    ,  ^      .r    .      ,    .      .         in  bringing 

the  executors,  infants  included,  must  jom  m  bringing  action, 

actions  respecting  the  estate  (h).     If,  therefore,  the  tes-  Appointment 

tator  appoint  a  person  indebted  to  him  as  his  executor,  executor. 

or  one  of  his  executors,  this  appointment  will  operate 

(m)  See  Be  Harkness  and  All-  (tj)  See  Williams'    Conveyanc- 

sopj/s  Contract,  1896,  2  Ch.  358,  iug  Statutes,  450,  451,  455. 

deciding  that  the  Act  does  not  (z)  2  Black.  Comm.  oOU.      And 

confer    on    married    women     a  it    seems    that   he   is   bound   to 

general    capacity   to   dispose   of  do  so ;    Brooke  v.  Hayncs,  L.  R. 

property  enabling  them  to  dis-  0  Eq.  25. 

pose  of  property  to  which  they  (a)  Shep.  Touch.  484. 

aie  entitled  as  trustees ;  2  Wins.  (h)  2    Wms.    E.xors.    1867,  7th 

V.&  P.  832—834;  2Wms.Exors.  ed. ;   1515, 10th  ed.   An  ejectment 

9G3 — 967, 7th  ed. ;  and  sect.  24  of  was  an  exception,  as  any  one  exe- 

the  Act,  which  takes  away  the  cutor  might  demise  the  entirety 

husband's     liability     unless     he  of  the  testator's  leasehold  land ; 

iuturmeddle  ;  posf,  Pt.  III.  Oh.  V.  Doe   d.    Stace  v.    Wheeler,  15  M. 

(y)  The  Act  came  into  opera-  &  W.  623.     The  old  proceedings 

tiou  on  the  1st  Jan.,  1883.  in   ejectment  were   abolished    in 

ix)  1  Wms.  Exors.  53,7th  ed. ;  1852;   Williams,  R.  P.  64,  n.  (g), 

40,  10th  ed.  20th  ed. 
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Survivorship 
of  office  of 
executor. 


at  law  as  a  release  of  the  debt  (c).  For  the  debt  is  a 
chose  in  action,  and  a  man  cannot  either  solely  or  con- 
jointly with  others  bring  an  action  against  himself.  In 
equity,  however,  an  executor  who  was  indebted  to  the 
testator  is  bound  to  account  for  his  debt  to  the  estate 
of  the  testator  (d).  On  the  decease  of  any  co-executor, 
the  office  survives  to  those  who  remain  (e) ;  and  after 
the  decease  of  all  of  them,  the  executor  of  the  will 
of  the  last  survivor  will  be  entitled  to  act  as  executor 
of  their  testator  (/). 


Executor 
son  tort. 


Executor's 
riglit  of 
retiiiner. 


<?e  If  any  person  not  duly  authorised  should  intermeddle 
with  the  goods  of  the  testator,  or  do  any  other  act 
relating  to  the  office  of  executor,  he  thereby  becomes 
an  executor  of  his  own  wrong,  or,  as  it  is  called  in  law 
French,  an  executor  de  son  tort.  Such  an  executor  is 
liable  to  the  same  demands  from  the  creditors  of  the 
deceased  as  if  he  had  been  regularly  appointed ;  but  like 
a  regular  executor  he  is  not  liable  beyond  the  amount 
of  the  assets  of  the  testator  which  have  come  to  his 
liands.  The  chief  difference  between  such  an  executor 
and  one  who  has  been  duly  appointed  is  this,  that 
an  execvitor  de  son  tort  is  not  allowed  to  derive  any 
benefit  from  his  own  v/rougful  intermeddling;  whereas 
a  regularly  appointed  executor,  if  a  creditor  of  the 
deceased,  may  lawfully  retain  his  own  debt  out  of 
the  legal  assets  in  preference  to  all  other  debts  of  the 
same  degree  ((/).      If  the  insolvent  estate  of  a  deceased 


(c)  Wentwortb,  Exors.  73,  1-lth 
ed. ;  Frealdey  v.  Fox,  9  B.  &  C. 
130;  32  K.  K.  OUa;  Be  AppJehee, 
1S91,  3  Cli.  422;  ante,  p.  234, 
n.  (b). 

{(l)  13ac.  Abr.  Exors.  (A),  10; 
Simmons  v.  Gutter idrje,  13  Ves. 
2G4;  Re  Bourne,  190(j,  1  CIj.697; 
cf.  Be  Apphbee,  1891,  3  Ch.  422. 

(e)  As  to  the  survivorship  of 
powers  and  trusts  given  to  or 
vested  in  two  or  more  executors, 
see      'Williams'       Conveyancing 


Statutes,  194—198. 

(/)  1  Wms.  Exors.  256,  7th 
ed. ;  182,  10th  ed. 

(</)  "Wms.  Exors.  257, 2G9, 1039, 
1047,  7th  ed. ;  183,  193,  785,  795, 
10th  ed.  See  a?ite,  pp.  200,  213 ; 
Be  Compton,  30  Ch.  D.  15;  Be 
Wells,  45  Ch.  D.  509;  Be  G-ilhert, 
1898,  1  Q.  B.  282;  Be  Marvin, 
1905,  2  Ch.  490.  An  executor  has 
no  right  of  retainer  out  of  equit- 
able assets;  Bain  v.  Sadler,  L.  R. 
12  Eq.  570;    Walters  v.    Wallers, 
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debtor  be  administered  by  the  Court,  either  in  the 
Chancery  Division  or  in  bankruptcy,  the  executor  will 
not  lose  the  priority  given  to  hiin  by  his  right  of 
retainer  {h). 

The  most  striking  difference  between  a  will  of 
personal  estate  and  a  will  of  lands  yet  remains  to  be 
noticed.  A  will  of  lands  has  always  operated  and  still 
operates  as  a  mode  of  conveyance  requiring  no  extrinsic 
sanction  to  render  it  available  as  a  document  of  title : 
although  it  is  now  provided  by  the  Land  Transfer  Act, 
1897  (i),  that  probate  may  be  granted  in  respect  of  real 
estate  only,  where  there  is  no  personal  estate.  But  a  A  will  of 
will  of  personal  estate  has  always  required  to  be  proved,  must  be 
This  probate  of  the  will  was  formerly  required  to  be  proved, 
made  in  some  ecclesiastical  court.  But  by  the  Court 
of  Probate  Act,  1857  (A;),  the  jurisdiction  of  all  the 
ecclesiastical  courts  over  wills  was  entirely  abolished, 
and  a  court  was  established  called  the  Court  of  Probate, 
with  a  principal  registry  in  London  and  district 
registries  throughout  the  kingdom,  in  which  all  wills 
of  personal  estate  were  required  to  be  proved.  The 
Court  of  Probate  is,  as  we  have  seen(0,  now  merged  9^"7'^5'^ 

^  ^  °         Probate. 

in   the   High   Court   of    Justice,   and  all   causes   and 

matters,  which  would  have  been  within  its  exclusive 

cognizance,  if  the  Judicature  Acts  had  not  passed,  are 

now  assigned  to  the  Probate,  Divorce  and  Admii-alty 

Division  of  the  High  Court.     In  this  Division  of  the 

Court  the  will  itself  is  deposited ;  and  a  copy  of  the 

will,  which  is  given  by  the  Court  to  the  executor  on 

proving,   denominated   the   probate   copy,  is  the   only  The  probate 

proper    evidence     of    the    right    of    the    executor    to  proper 

evidence. 

18  Ch.  D.  182  ;  or,  since  the  Laud  (i)  Stat.  60  &  01  Vict.  c.  G5, 

Transfer  Act,  1897,  out   of  real  s.  1  (3). 

estate;  Be  Williams,  1904,  1  Ch.  (h)  Stat.  20  &  21  Vict.  c.  77, 

52.  amended  by  21  &  22  Vict.  c.  95. 

(70  Ante,  pp.  201,  221,  n.  (70  ;  (7)  Ante,  p.  202. 

Table  opposite  p.  222. 
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Acta  of 
executor 
before  pro- 
bate. 


intermeddle  with  the  personal  estate  of  his  testator  (m). 
Before  probate,  liowever,  the  executor  may  perf(jrm  all 
the  ordinary  acts  of  administration,  such  as  receiving 
and  giving  receipts  for  debts  due  to  the  testator, 
paying  the  debts  owing  by  the  testator,  and  selling 
and  assigning  any  part  of  the  personal  estate.  But 
when  evidence  is  requii-ed  of  his  right  to  intermeddle, 
the  probate  is  the  only  valid  proof ;  without  it,  there- 
fore, no  action  or  snit  can  be  maintained,  although 
proceedings  may  be  commenced  before,  and  carried  up 
to  the  point  where  the  evidence  is  required  (n). 


Ecclesiasticiil 
jurisdiction 
over  wills. 


In  what  court 
probate 
ahould  have 
been  taken 
out. 


Bona  no<a- 
bilia. 


The  jurisdiction  of  the  ecclesiastical  courts  over 
wills  of  personal  estate  was  of  ancient  origin.  So 
early  as  the  time  of  Glanville,  who  wrote  in  the  reign 
of  Henry  II.,  the  ecclesiastical  courts  had  acquired  an 
exclusive  right  to  determine  on  the  validity  of  a  will 
or  the  bequest  of  a  legacy  (o).  And  the  right  of  the 
Church  to  interfere  in  testamentary  matters  continued 
until  the  year  1858.  During  this  period,  a  wdll  was 
required  to  be  proved  in  the  court  of  the  bishop  or 
ordinary  in  whose  diocese  the  testator  dwelt,  and  within 
whose  jurisdiction  the  personal  effects  of  the  testator 
consequently  lay.  But  if  there  were  effects  to  the  value 
of  ol ,  called  bona  notabilia,  in  two  distinct  dioceses 
or  jurisdictions  within  the  same  province,  either  of 
Canterbury  or  York,  the  will  was  required  to  be  proved 
in  the  Prerogative  Court  of  the  archbishop  of  that 
province  ( jj).  If  there  were  personal  effects  within  two 
provinces,  the  will  must  have  been  proved  in  each 
province,  either  in  the  Prerogative  Court,  or  in  some 


(7;i)  Bex,  V.  Nether  seal,  4  T.  K. 
2G0 ;  1  Wms.  Exors.  2U2,  7th  ed. ; 
213,  10th  ed. 

(n)  1  Wms.  Exors.  302,  7th 
ed. ;  220,  10th  ed.;  Stuart  v. 
Burrowes,  1  Drury,  2(5."),  274 ; 
Pinneij  v.  Hurst,  C,  Ch.  D.  9S. 

(o)  Glanv.  lib.  7,  oc.  0,  7  ;  see 


r.  &  M.  Hist.  Eng.  Law,  ii.  312 
f>q.,  330,  3:!9. 

(2))  1  Wms.  Exors.  289, 7th  ed. ; 
209,  loth  ed.  For  an  account  of 
the  rise  of  the  archbishop's  juris- 
diction, see  Gent.  Mag.,  New 
Series,  vol.  12,  p.  582. 
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court  of  inferior   jurisdiction ;  observing,  as  to    each 
province,  the  same  rule  as  would  have  applied  had  the 
testator  had  no  property  elsewhere  (q).     If  probate  were  Probatc  void. 
granted  by  a  bishop,  or  other  inferior  judge,  in  a  case 
where  the  deceased  had  goods  to  the  value  of  51.  in 
any  other  diocese  in  the  same  province,  such  probate 
was  absolutely  void ;  but  probate  granted  by  an  arch- 
bishop, in  a   case  where   the   deceased   had  not   hona 
notahilia   in   divers  dioceses,   was  voidable  only,   and  Voidable 
not  absolutely  void  (r).     But  the  Court  of  Probate  Act,  Now  valid. 
1857,  now  renders  valid  all  grants  of  probates  which 
were  void  or  voidable  by  reason  only  that  the  courts 
from  which  they  were  obtained  had  not  jurisdiction  to 
make  such  grants,  except   where  the   same  had  been 
already  litigated  {s).     And  any  will  may  now  be  proved  Probate  iu 
in  the  principal  registry  of  the  Probate  Division  of  the  re^^istry 
High  Court  of  Justice,  without  regard  to  the  abode  of 
the  testator  (t).     But  if  the  testator  had,  at  the  time  of  In  district 
his  death,  a  fixed  place  of  abode  within  any  district,  his  '''"'^  '^" 
will  may  be  proved  in  the  registry  of  that  district  {u) ; 
and   the  grant  so  made  will  be  effectual  even  if  the 
testator  should  not  have  had  any  fixed  place  of  abode 
within  that  district  {v). 

The  evidence  required  for  the  proof  of  a  will  varies  Evidence 
according  to  the  form  of  the  attestation,  and  also  probate  °" 
according  to  the  circumstance  of  the  validity  of  the  will 
being  or  not  being  disputed.  The  usual  and  proper 
form  of  attestation  to  a  will  expresses  that  the  formali- 
ties required  by  the  Wills  Act  {x)  have  been  complied 
with  ;  thus,  "  Signed  and  declared  by  the  above-named 

A.  B.,  the  testator,  as  and  for  his  last  will  and  testament, 

(5)  Second  Report  of  Real  Pro-  123  ;  9  W.  R.  420. 

perty  Commissioners,  G7.  (0  Stat.  20  &  21    Vict.  c.   77, 

(r)  Wentworth  Exors.  110,14th  s.  59. 

ed. ;   Ly>ionfi  v.   Barrotc,  2  Bing.  (u)  Sect.  4  G. 

N.  C.  480.  (v)  Sect.  47. 

(s)  Stat.  20  &  21  Vict.  c.  77,  (x)  Stat.  7  Will  IV.  &  1  Vict. 

B.  80 ;  He  Tuclcer,  2  Sw.  &  Trist.  c.  20,  s.  9,  ante,  p.  4H8. 

W.P.P.  29 
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in  the  presence  of  us,  both  present  at  the  same 
time,  who,  at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto  suljscribed  our 
names  as  witnesses."  When  the  attestation  is  in  this 
form,  and  the  validity  of  the  will  is  not  disputed,  it 
is  ijrovcd  by  the  simple  oath  of  the  executor,  that  he 
believes  the  will  to  be  the  true  last  will  and  testament 
of  the  deceased.  But  as  such  a  form  of  the  attestation 
clause  is  not  essential  to  the  validity  of  the  will(?/), 
wills  are  sometimes  informally  made  without  any  clause 
of  attestation,  or  with  a  clause  which  does  not  express 
that  the  required  formalities  have  been  complied  with. 
When  this  occurs,  an  affidavit,  in  addition  to  the  exe- 
cutor's oath,  is  required  from  one  of  the  subscribing 
witnesses,  that  the  will  was  executed  in  compliance  with 
the  statute  {z).  Probate  in  either  of  the  above  modes 
Probate  in  is  termed  probate  in  common  form.  But  if  the  validity 
common  form;  ^f  ^^^  ^^,-|i  ^hoxM  be  disputed,  or  any  dispute  should  be 
in  solemn  anticipated  by  the  executor,  the  will  is  proved  in  solemn 
form  per  testes  (a).  In  this  case  both  the  witnesses  are 
sworn  and  examined,  and  such  other  evidence  taken  as 
the  circumstances  require,  in  the  presence  of  the  widow 
and  next  of  kin  of  the  testator,  and  all  others  pretend- 
ing to  have  any  interest,  who  are  cited  to  be  present  to 
see  the  proceedings.  When  a  will  has  once  been  proved 
in  this  form  it  is  finally  established,  and  the  executor 
cannot  be  compelled  to  prove  it  any  more ;  but  when 
a  will  has  been  proved  merely  in  common  form,  the 
executor  may,  at  any  time  within  thnty  years,  be  com- 
pelled by  any  party  interested  to  prove  it  j':>er  testes 
in  solemn  form  (b).  The  contentious  jurisdiction  with 
respect  to  the  grant  and  revocation  of  probates  of  wills 

(y)  Stat.  7  Win.  IV.  &  1  Vict,  the    Prerogative     Court    of    the 

c.  26,  s.  9.  ante,  p.  438.  Archbishop  of  Canterbury ;    stat. 

(z)  1    Wms.    Esors.    330,    7tli  20  &  21  Vict.  c.  77,  s.  29. 

ed. ;  239.  lOth  cd.  ;  lie  Peverett,  (a)  See  Spicer  v.  Spicei;  ISd'J, 

1902,  r.  20.").    Tlie  practice  of  the  P.  3S. 

Court  of  I'robiitc  was  generally  (/;)  1    Wms.   Exors.    334,    7th 

the  same  as  the  old   practice   of  ed. ;  242,  10th  ed. 


form. 
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has   been   transferred   to   the   county  courts  in   cases  County 
where  the  personalty  is  under  the  value  of  200/.  and  the     ^^^  ^' 
deceased  was  not  at  the  time  of  his  death  beneficially 
entitled  to  any  real  estate  of  the  value  of  300/.  (c). 

Any  person  appointed  executor,  either  alone  or  with  Renunciation 
others,  may  decline  the  office,  if  he  has  not  inter-  ^  ^'^^ 
meddled  with  the  estate;  and  on  his  signifying  such 
refusal  to  the  Court,  he  is  said  to  renounce  probate  of 
the  will  (d).  Thereupon,  by  the  Court  of  Probate  Act, 
1857,  his  rights  in  respect  of  the  executorship  shall 
wholly  cease,  and  the  representation  to  the  testator  and 
the  administration  of  the  effects  shall,  without  any 
further  renunciation,  go,  devolve  and  be  committed  in 
like  manner  as  if  the  person  renouncing  had  not  been 
appointed  executor  (e).  Eenunciation  of  probate  may, 
however,  by  leave  of  the  Court  to  be  given  in  a  proper 
case,  1)6  subsequently  retracted  (/  ). 

As  we  have  seen(^),  under  the  Finance  Act,  1894  (h),  Estate  duty, 
all  property  passing  on  the  death  of  any  person,  whether 
by  his  will  or  otherwise,  is  now  subject,  with  some 
exceptions  (i),  to  the  payment  of  estate  duty.  And 
where  the  property  is  settled  by  the  will,  a  further  estate 
duty,  called  settlement  estate  duty,  is  leviable  thereon  (j). 
The  estate   duty   leviable  in  respect   of  all  personal 

(c)  Stat.  21  &  22  Yict.  c.  95,  (/)  Re  Stiles,  1898,  P.  12. 
8.  10.  (g)  Ante,  p.  404. 

(d)  Jackson  v.  WalUngton,  3  (h)  Stat.  57  &  58  Vict.  c.  30, 
Philllm.  577;  Long  v.  Symes,  3  s.  1. 

Hagg.  771.  (i)  Among  these   are  the  fol- 

(e)  Stat.  20  &  21  Vict.  c.  77,  lowing: — the  property  of  common 
8.  79.  By  stat.  21  &  22  Vict.  seamen,  marines  or  soldiers,  wiio 
c.  95,  s.  16,  the  like  result  is  to  are  slain  or  die  in  the  King's 
follow  whenever  an  executor  service,  sums  under  1001.  payable 
named  in  a  will  survives  the  without  requiring  representation ; 
testator,  but  dies  without  having  and  estates  of  the  principal  value 
taken  probate,  and  whenever  an  of  not  more  than  1001. ;  stat.  57  & 
executor  named  in  a  will  is  cited  58  Vict.  c.  30,  ss.  8(1),  17  ;  ante, 
to  take  probate,  and  does  not  p.  404,  u.  (a) ;  1  Wms.  V.  &  P. 
appear  to  such  citation.      As  to  22G — 230. 

the    previous  law,  see   1   Wms.  (/)  Ante,p.  i07. 

Exora.  274,  283  sq.,  7th  ed. 
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property,  of  wliicli  the  deceased  person  was  competent 
to  dispose  (/:)  at  liis  death,  is  payable  by  his  executor  or 
administrator  on  delivering  the  affidavit  necessary  to 
obtain  probate  or  administration  (I).  Before  this  Act 
Probate  duty,  took  effect,  a  stamp  duty,  commonly  called  probate  duty, 
was  imposed  on  the  grant  of  the  probate  of  a  will  or  of 
letters  of  administration  in  respect  of  the  value  of  the 
deceased  person's  personal  estate,  situate  within  the 
jurisdiction  of  the  Court  granting  the  probate  or 
administration  (m).  Thus  effects  situate  abroad  were  not 
chargeable  with  probate  duty  (n).  Under  the  Finance 
Act,  1894  (o),  however,  estate  duty  is  leviable,  not  only 
on  property  situate  anywhere  in  the  United  Kingdom, 
but  also  on  property  passing  on  the  death  when  situate 
out  of  the  United  Kingdom,  if  under  the  previous  law 
legacy  or  succession  duty  is  payable  in  respect  thereof  (^?), 


(fe)  See  ante,  p.  404. 

(0  Stat.  57  &  58  Vict.  c.  30, 
s.  G  (2). 

(m)  Stat.  44  Vict.  c.  12,  ss. 
26—37,  replaciDg  43  Vict.  c.  14, 
s.  9;  and  55  Geo.  III.  c.  184, 
amended  bv  5  &  6  Vict.  c.  79, 
s.  23,  and  22  &  23  Vict.  c.  36, 
s.  1;  1  Wms.  Exors.  595,  617, 
7th  ed. 

(n)  A.-G.  V.  Hrqje,  2  CI.  &  Fin. 
84 ;  37  R.  R.  29.  In  order  to  obtain 
a  grant  of  probate  or  administra- 
tion from  the  Court  of  Probate  or 
High  Court  in  England,  probate 
duty  was,  as  a  rule,  payable  only 
on  effects  situate  in  England.  But 
if  the  deceased  person  had  effects 
situate  in  Scotland  or  Ireland, 
and  it  was  desired  to  obtain  in 
England  a  grant,  of  which  the 
etieet  might  be  extended  to 
Scotland  or  Irelnnd,  probate 
duty  was  chargeable  on  all  his 
persiiual  and  movable  effects  in 
the  United  Kingdom.  The  effect 
of  probates  and  letters  of  adminis- 
tration obtained  in  England  or 
Ireland,  and  of  confirmations,  as 
they  are  called,  of  executors 
obtained  in  Scotland,  may  be 
extended   to    the   other  parts  of 


the  United  Kingdom,  upon  being 
produced  to  the  proper  Court 
and  duly  sealed  or  certified  ;  see 
stats.  20  &  21  Vict.  c.  79,  ts.  94, 
95 ;  21  &  22  Vict.  c.  56,  ss.  12—15  ; 
21  &  22  Vict.  c.  95,  s.  29 ;  22  &  23 
Vict.  c.  31,  s.  25;  39  &  40  Vict. 
c.  70,  .ss.  41,  42.  Stat.  55  Vict, 
c.  6,  provides  for  the  recognition 
in  the  United  Kingdom  of  pro- 
bates and  Utters  of  administra- 
tion granted  in  any  British 
possession,  or  by  a  British  court  in 
a  foreign  country ;  see  rules  there- 
under, W.  N.  18th  March,  1893. 

(o)  Stat.  57  &  58  Vict.  c.  30, 
s.  2  (2) ;  see  sect.  7  (2—4). 

(j>)  Legacy  duty  is  payable 
on  all  chattels  personal,  or  move- 
able property,  wherever  situate, 
of  a  person  dying  domiciled  in 
the  United  Kingdom;  A.-G.  v. 
Napier,  6  Ex.  217  ;  2  Wms.  Exors. 
1637—164:;,  7th  ed.  ;  1846—1851, 
10th  ed.  Succession  duty  is  pay- 
able on  all  chattels  personal, 
or  moveable  property,  wherever 
situate,  vested  in  trustees  amen- 
able to  the  jurisdiction  of  an 
English  court  by  a  settlement 
made  by  any  person,  wherever 
domiciled,  in  such  form  that  the 
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or  would  be  so  but  for  the  relationship  of  the  person  to 
whom  it  passes  (17).  Penalties  are  imposed  by  statute  , 
on  any  person  who  shall  take  possession  of  and  in  any 
manner  administer  any  part  of  the  personal  estate  and 
effects  of  any  person  deceased  without  obtaining  probate 
or  administration  within  six  calendar  months  after  the  [ 
death  {r). 

When  the  will  has  been  proved  it  is  the  duty  of  the  Payment  of 

executor  to   pay   the   testator's   funeral  (s)  and   testa-  tcstamentarv 

mentary  {t)  expenses  and   debts   out   of   the  personal  expenses  and 

estate,  to   which   such   executor   becomes  entitled   by 

virtue  of  his  ojBfice.     For  this  purpose  the  executor  has  Towers  of 

.  .     executors. 

reposed  in  him  by  the  law  the  fullest  powers  of  disposi- 
tion over  the  personal  estate  of  the  deceased,  whatever 
may  be  the  manner  in  which  it  has  been  bequeathed 
by  the  will  (w).     And  in  the  event  of  a  sale  of  any  such 

property  by  the  executor,  the  purchaser  is  not  bound  to  Purchaser 

,     , ,        , ,  1   ,  ,  .    .  .  1       from  executor 

inquire  whether  there  are  any  debts  remaining  unpaid  ;  not  bound  to 
for,  in  the  absence  of  evidence  to  the  contrary  (v),  the  inquire  if 

tll8rG  DG  QGDlS 

executor  is  presumed  to  be  acting  in  the  proper  dis- 
charge of  his  office  («).     Nor  is  the  purchaser  at  all  Nor  to  see  to 
concerned  with  the  application  which  the  executor  may  tio^nTf^hir" 
make  of  the  purchase-money ;  but  the  executor's  receipt  purchase- 
will  be  a  sufficient   discharge,  and  he   alone  will  be 
responsible  to  the  creditors  and  legatees   for   its  due 

trusts  or  provisions  are  enforce-  New  York  Breweries  Co.  v.  A.-G., 

able  and  the  property  recoverable  1899,  A.  C.  62. 

by  tlie  beneficiaries  in  an  English  (s)  See  Wms.  Exors.  968,  1787, 

court ;  and  the  like  law  prevails  7th  ed. ;  737,  1426,  10th  ed. 

in    Ireland    and  Scotland;  A.-G.  (t)  See  Sharpy.  Lush,llCii. J). 

V.  Gamphdl,  L.  K.  5  H.  L.  524;  468;  Penny  v.  Penny,  11  Ch.  D. 

Lyall  V.  Lyall,  L.  R.   15  Eq.  1  ;  440;  Be  Lewis,  1900,  2  Ch.  176, 

lie  Cigala's  Settlement,!  Ch.  D.  181;  Re  Clemow,  ibid.,  182;    Jte 

351 ;  A.-G.  V.  Felce,  10  Times  L.  King,  1904,  1  Ch.  363. 

E.  337;  A.-G.  v.  Jewish  Cohniza-  (u)  Ewer  v.  Corbet,  2  P.  "Wms. 

tion  Association,  1901, 1  K.  B.  123.  148 ;   Russell  V.  Plaice,  18  Beav. 

(q)  As  in  the  case  of  legacies  21. 

or   succession   between   husband  (*')  See   Re    Verrell's  contract, 

and  wife  or  ancestor  and  descen-  1903,  1  Ch.  65. 

dant;  anfe,  p.  404;  posi,  p.  459.  (x)   Nugent  v.  Gifford,  1  Atk. 

(r)  Stats.  55  Geo.  III.  c.  184,  463;  Elliot  v.  Merriman,2  Atk.  i2, 
8.  37  ;  57  &'  58  Vict.  c.  30,  s.  8  ; 
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Priority  of 
payments. 


Power  of 
executor  to 
accept  corn- 
position  fur 
debt,  &c. 


Application 
to  the  Court. 


application  (y).  Tlic  proper  funeral  expenses  of  the 
deceased  are  payaljle  in  full  in  priority  to  any  debt,  duty 
or  cliarge  whatever.  Subject  thereto,  the  testamentary 
expenses,  or  expense  of  obtaining  probate  of  the  will  and 
administering  the  estate,  onght  to  be  paid  in  full  in 
priority  to  all  other  claims  {z).  The  estate  should  then 
be  applied  in  satisfaction  of  the  debts  of  the  deceased. 
The  order  in  which  debts  are  payable  by  an  executor 
has  been  already  stated  ;  and  we  have  also  seen  that  if 
the  testator's  estate,  being  insolvent,  be  administered 
by  the  Court  in  the  Chancery  Division  or  in  bankruptcy, 
his  debts  will  be  payable  in  different  orders  («),  By  the 
Trustee  Act,  1893  (h),  re-enacting  a  provision  of  the 
Conveyancing  Act  of  1881  (c),  an  executor  may  pay  or 
allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
sufficient ;  and  may,  if  and  as  he  thinks  fit,  accept  any 
composition  or  any  security,  real  or  personal,  for  any 
debt  or  for  any  property,  real  or  personal,  claimed, 
and  may  allow  any  time  for  payment  of  any  debt, 
and  may  compromise,  compound,  abandon,  submit  to 
arbitration,  or  otherwise  settle  any  debt,  account,  claim, 
or  thing  whatever  relating  to  the  testator's  estate,  and 
for  any  of  those  purposes  may  enter  into,  give,  execute 
and  do  such  agreements,  instruments  of  composition  or 
arrangement,  releases,  and  other  things  as  to  liim  seem 
expedient,  without  being  responsilile  for  any  loss  occa- 
sioned by  any  act  or  thing  so  done  by  him  in  good  faith. 
It  has  been  held  that,  under  this  enactment,  an  executor 
may  compromise  a  claim  made  by  his  co-executor  against 
tlie  testator's  estate  (r/). 

Every  executor  is  entitled  to  obtain  the  assistance  of 


(y)  Whale  v.  Booth,  4  T.  Rep. 
G25,  n. ;  2  R.  R.  48:?,  n. ;  M'Leod 
V.  Driimmond,  17  Ves.  154;  11 
R.  R.  41. 

(z)  Wms.  Exors.  988,  989,  7th 
ed. ;  7.")1,752, 10th  ed.;  Re  Bourne, 
1893,  1  Ch.  188;  Me  Lena,  1895. 
1  Ch.  652. 


(a)  Ante,  pp.    199,    201,   221, 
222,  and  table  thereto. 

(b)  Stat.  5G  &  57  Vict.  c.  53, 
8.  21. 

(c)  Stat.  44  &  45  Vict.  c.  41, 
8.  37. 

01)  Re  Houghton,  1901,  1  Ch. 
(i22 ;  Bee  ante,  p.  445. 
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the  Court  in  deciding  any  questions  wliicli  may  arise  in 
the  course  of  the  proper  performance  of  his  duties  (c). 
And  the  costs  incurred  by  obtaining  the  assistance  of 
the  Court  in  the  administration  of  the  estate  are 
considered  and  rank  as  testamentary  expenses  (/). 
Formerly,  in  order  to  procure  this  assistance,  an 
executor  was  obliged  to  commence  a  suit  in  equity  By  Buit. 
and  obtain  a  decree  for  the  general  administration  of 
the  estate  under  the  direction  of  the  Court  of  Chancery. 
The  administration  by  this  Court  of  a  deceased  person's 
estate  might  also  be  obtained  at  suit  of  a  creditor  seek- 
ing to  enforce  pajnuent  of  his  debt  out  of  the  assets  (//), 
of  legatees  desiring  to  secure  due  payment  of  their 
legacies  (h),  or  of  persons  entitled  to  share  in  an 
intestate's  effects  (^).  After  the  Court  of  Chancery  had 
pronounced  such  a  decree,  it  would  grant  an  injunction 
to  restrain  any  creditor  or  legatee  (other  than  the 
plaintiff)  from  taking  any  further  proceedings  against 
the  executor,  either  at  law  or  in  equity ;  on  the  ground 
that  the  continuance  of  any  such  proceedings  would 
necessarily  be  prejudicial  to  the  just  administration  of 
the  assets  (j).  By  the  Judicature  Act  of  1873,  the 
jurisdiction  of  the  Court  of  Chancery  in  respect  of 
administration  of  the  estates  of  deceased  persons  was 
transferred    to    the   High   Court   of  Justice,   and    its 

(e)  Jessel,  M.E.,  Sharp  v.  Lush,  Vict.  c.  80,  s.  45,  creditors, legatees 

10  Ch.  D.  468,  470,  471.  and  next  of  kin  could  obtain  an 

(/)  J6. ;  on<e,  p.  454  n.  (z).  order    for    administration    upon 

(_g)  See  a7ite,  pp.  105,  220.  summons.    Actions  by  creditors, 

(h)  See  ante,  p.  34,  and  n.  (k).  legatees  or  next  of  kin  for  the 

(i)  1   Spence   Eq.  Jur.  ch.  x.,  administration  of  estates  not  ex- 

pp.  578 — 583 ;  1  Van  Heythuy-  ceeding  5001.   in   value  may  be 

sen's    Equity     Draftsman,    150,  brought  in   the    County  Court; 

257—308,   320,   2nd   ed.  (1828) ;  stat.  51  &  52  Alct.  c.  43,  s.  67, 

1  Haddock's  Chancery  Practice,  replacing  28  &  20  Vict.  c.  90,  s.  1. 

720  sq.,  3rd  ed.  (1837);  Mitford  (j)  Drewnj  v.  Thacher,  3  Sw. 

on    Pleading,    7,    34,    165-168,  529,   541,   544;    19   R.    R.   274; 

4tli  ed.     Under   stats.    13  &   14  Clarice  v.  Earl  of  OrTtiondc,  Jac. 

Vict.  c.  35,  s.  19;  23  &  24  Vict.  108,  122-125;  23  R.  R.  8,  143; 

c.  38,  s.  14,  executors  could  apply  Ganlrnr   v.    Garratt,    20    Beav. 

for    an    account    of     debts    and  469.     See  Mitford  on   Pleading, 

liabilities  by  motion,  petition  or  168,  4th    ed. ;     2    AVms.    Exors. 

summons ;    and  under   15  &   10  1914,  1915,  7th  ed. 
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No  cause  to 

bo  rcstriiincd 
by  iDJunction, 


Transfer 
after  adminis- 
tration order. 


exercise  assigned  to  the  Chancery  Division.  Under  the 
same  Act  (1-)  no  cause  or  proceeding  at  any  time  pending 
in  the  Higli  Court  of  Justice  or  before  the  Court  of 
Appeal,  is  to  be  restrained  by  prohibition  or  injunc- 
tion ;  but  either  of  these  Courts  may  direct  a  stay 
of  proceedings  in  any  cause  or  matter  pending  before 
it,  on  the  application  of  any  person,  who  would  have 
been  entitled,  if  the  Act  had  not  passed,  to  apply  to 
any  Court  to  restrain  the  prosecution  thereof.  When 
an  order  has  been  made  in  the  Chancery  Division  for 
tlie  administration  of  the  assets  of  any  testator  or 
intestate,  the  judge,  in  whose  Court  administration  is 
pending,  has  power,  without  further  consent,  to  order 
the  transfer  to  himself  of  any  cause  or  matter  pending  in 
any  other  Court  or  Division  brought  or  continued  by  or 
against  the  executors  or  administrators  of  the  testator 
or  intestate  (I).  Under  the  present  practice,  an  order 
for  the  administration  by  the  Court  of  a  deceased  per- 
son's estate  may  be  obtained  either  in  an  action  brought 
for  the  purpose,  or  upon  an  originating  summons  taken 
out  by  any  of  his  executors,  administrators,  creditors, 
legatees  or  next  of  kin,  or  any  person  claiming  under 
any  such  creditor,  legatee  or  next  of  kin  (m) ;  or  an 
originating  summons  may  l3e  taken  out  by  any  of  the 
same  parties  to  obtain  the  determination  by  the  Court, 
without  an  administration  of  the  estate,  of  any  question 
arising  in  the  administration  of  a  deceased  person's 
estate  (n).  And  it  is  not  obligatory  on  the  Court  or  a 
judge  to  make  an  order  for  the  administration  of  the  estate 
of  any  deceased  person,  if  the  questions  between  the 
parties  can  be  properly  determined  without  such  order  (o). 


(fe)  Stat.  3G  &  37  Yict.  c.  G6, 
8.  24,  8ub-s.  (5). 

(0  R.  S.  C,  1883, Order  XLIX., 
r.  5.  As  to  the  obtaining  by  an 
executor  of  the  stay  or  transfer 
of  proceedings  against  him,  see 
Seton  on  Judgments,  835.  6tli  ed. ; 
Ne  Sluhbg,  8  Ch.  D.  154;  lie 
Womersh-y,  29  Ch,  D.  557. 


(m)  R.  S.  C,  1883,  Order  LV., 
r.  4. 

(?i)  Order  LY.,  r.  3;  see  Re 
Davles,  38  Ch.  D.  210;  Re  Royle, 
4:5  Ch.  D.  18;  Re  SJcinner,  l'J04, 
1  Ch.  280;  ante.  pp.  390,  391. 

(o)  Order  LY.,  r.  10;  see  Re 
Wihon,  28  Ch.  D.  457 ;  Re  Blake, 
29  Cli.  D.  913. 
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When  the  ctel)ts  have  been  paid,  the  legacies  left  by 
the  testator  are  then  to  be  discharged.  In  order  to  give 
the  executor  sufficient  time  to  inform  himself  of  the 
state  of  the  assets  and  to  pay  the  debts  of  the  deceased, 
he  is  allowed  a  twelvemonth  from  the  date  of  the  death 
of  the  testator  before  lie  is  bound  to  pay  legacies  {p). 
From  this  time  all  such  general  legacies  as  remain 
unpaid  carry  interest,  at  the  rate  of  4  per  cent,  per 
annum  (q).  But  if  the  legacy  be  given  by  a  parent,  or 
by  a  person  in  loco  parentis,  to  a  legatee  under  the  ago 
of  twenty-one  years,  interest  is  given  from  the  death  of 
the  testator  for  the  maintenance  of  the  legatee,  in  the 
absence  of  any  other  provision  for  that  purpose  {r). 
Notwithstanding  the  lapse  of  a  year  from  the  testator's 
death,  the  executor,  however,  is  still  liable  to  any 
creditor  of  the  deceased  to  the  amount  of  the  assets 
which  have  come  to  the  executor's  hands  (s)  ;  and  if  he 
should  have  paid  any  legacies  in  ignorance  of  the  claims 
of  the  creditor,  his  only  remedy  is  to  apply  to  tlie 
legatees  to  refund  their  legacies,  which  they  will  be 
bound  to  do,  in  order  to  satisfy  the  debt  {t).  Erom  this 
liability  to  creditors,  an  executor  could  not  formerly  have 
been  discharged,  unless  he  took  proceedings  to  have  the 
estate  administered  by  the  Court  of  Chancery  {u),  when 
he  was  exonerated  from  all  risk  {x).  But  a  statute  of 
the  year  1859  exonerates  an  executor  from  all  liability 
to  the  rents  and  covenants  of  any  leasehold  or  other 


(p)  Wood  V.  Penoyre,  13  Yes. 
333;  9  R.  E.  185;  Betison  v. 
Maude,  6  Madd.  15. 

(q)  Wood  V.  Penoyre,  ubi  sup.  ; 
E.  «.  C,  1883,  Order  LY.,  r.  64. 

()•)  Harrey  v.  Harvey,  2  P. 
Wms.  21 ;  2  Wms.  Exors.,  1425, 
7th  ed. ;  1164,  10th  ed. 

(s)  Norman  v.  BaJdry,  6  Sim. 
621 ;  KnaichbuU  v.  Fearnhead, 
3  Myl.  &  Cr.  122  ;  Hill  v.  Gomme, 
1  Beav.  540. 

(0  March  v.  Russell,  3  My.  & 
Cr.  31.  See  Blahe  v.  Gale,  32 
Ch.  D.   571.     An   executor  may 


lawfully  distribute  the  estate, 
notwithstanding  that  he  has  notice 
of  a  remote  contingent  liability 
not  amounting  to  a  debt,  such  as 
the  liability  on  shares  not  fully 
paid  up  of  a  company  believed 
to  be  solvent  (^ante,  pp.  305,  308); 
and  lie  will  not  be  precluded  from 
calling  on  the  legatees  to  refund, 
if  the  liability  should  afterwards 
have  to  be  met ;  Jervis  v.  WoJfer- 
itan,  L.  E.  18  Eq.  18;  Whittaker 
V.  Kershaw,  45  Ch.  D.  320. 

(m)  Ante,  p.  455. 

(x)  3  Myl.  &  Cr.  126. 
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year. 


Interest  on 
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Legacy  by 
parent. 
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executor. 
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Not  liable 
boyond 
amount  of 
assets. 


Legacy  duty. 


property  liable  to  rents  or  covenants  after  an  assignment 
made  by  him  to  a  purchaser,  provided  he  sliall  have  set 
apart  a  sufficient  fund  to  answer  any  future  claim  in 
respect  of  any  fixed  and  ascertained  sum  agreed  by  the 
lessee  or  grantee  to  l)e  laid  out  on  the  property  (y). 
And  by  the  same  Act,  where  an  executor  shall  have 
given  the  like  notices  as  would  have  been  given  by 
the  Court  of  Chancery,  in  an  administration  suit,  for 
creditors  and  others  to  send  in  their  claims  against  the 
estate  of  the  testator,  the  executor  may  distribute  the 
assets  amongst  the  parties  entitled  thereto,  without 
liability  to  any  person  of  whose  claim  he  shall  not  have 
had  notice  at  the  time  of  distribution ;  but  this  shall 
not  prejudice  the  right  of  any  creditor  to  follow  the 
assets  {z).  The  executor  is  of  course  not  answerable  to 
the  testator's  creditors  beyond  the  amount  of  assets 
which  have  come  to  his  hands  («),  unless  he  should  for 
sufficient  consideration  give  a  written  promise  to  pay 
personally  {])),  or  should  do  any  act  amounting  to  an 
admission  that  he  has  assets  of  the  testator  sufficient 
for  the  payment  of  the  debts  (c). 

On  the  payment  or  delivery  of  any  legacy,  whether 
payable  out  of  the  testator's  own  personal  estate,  or  out 
of  any  personal  estate  over  which  he  had  a  power  of 
appointment  {d),  a  receipt  must  be  given  by  the  legatee, 


(2/)  Stat.  22  &  23  Vict.  c.  35, 
ss.  27,  28.  This  Act  extends  to 
leases  made  before  it  passed ; 
Smith  V.  Smilh,  1  Drew.  &  Smale, 
684 ;  Be  Green,  2  De  Gex,  F.  & 
J.  121. 

(z)  Stat.  22  &  23  Vict.  c.  35, 
8.  29  ;  Clegg  v.  Roichnid,  L.  R. 
3  Eq.  3G8;  ante,  p.  lOfi.  As  to 
the  notices,  which  ought  to  be 
given,  see  Wood  v.  M'eiglttman, 
L.  R.  13  Eq.  434;  Newton  v. 
Sherry,  1  C.  P.  D.  24G;  lie 
Bracken,  43  Ch.  D.  1. 

(a)  Bac.  Abr.  tit.  Executors 
(P.),  1. 

(b)  Stat.  29  Car.  II.  c.  3,  s.  4 : 


ante,  p.  168  ;  1  Wms.  Saund.  210, 
n.  (1);  211,  n.  (2). 

(c)  Horsley  v.  Chaloner,  2  Ves. 
sen.  83 ;  see  ante,  p.  200,  and 
n.  (o). 

(d)  Stat.  8  &  9  Vict.  c.  76,  s.  4, 
amended  by  the  effect  of  51  Vict. 
c.  8,  s.  21  (2).  But  no  sum  of 
money,  wliich  by  any  marriage 
settlement  is  subjected  to  any 
limited  power  of  appointment  to 
or  for  the  benefit  of  any  person  or 
persons  therein  specially  named 
or  described  as  the  object  or 
objects  of  such  power,  or  to  or  for 
the  benefit  of  the  issue  of  any 
such  person  or  persons,  is  liable 
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which  is  charged  with  a  duty,  called  legacy  duty,  on  the 

amount  or  value  of  the  legacy  (c).     Legacy  duty  is  also 

charged  upon  bequests  of  the   residue,  or   any  share 

of   the  residue,   of  a   testator's   personal  or  moveable 

estate  (/).    The  amount  of  legacy  duty  varies  according 

to  the  degree  of  relationship  which  the  legatee  liore  to 

the   deceased;    and   the   rates   at   which  the   duty   is 

charged  are  stated  in  the  note  {g).     By  the  Succession 

Duty  Act,  1854,  leasehold  property,  although  personal   Lcasclioid 

estate,  is  exempted  from  legacy  duty,  and  is  charged  in 

lieu  thereof  with  a  succession  duty,  calculated  upon  the 

same  principles  as  the  duty  on  real  property  {h).     And 

under  the  Inland  Ee venue  Act,  1888  (^),  legacy  duty  Legacies 

is  no  longer  payable  in  respect  of  any  legacy  payable,  jeaTcsfate 


to  legacy  duty  under  the  will  iu 
which  such  sum  is  appointed  or 
apportioned  in  exercise  of  such 
limited  power ;  stat.  8  &  9  Vict, 
c.  70,  s.  4.  Such  sums  are,  how- 
ever, liable  to  succession  duty ; 
ante,  p.  403. 

(e)  Stat.  36  Geo.  IIL  c.  52, 
B.  27. 

(/)  Stat.  55  Geo.  IIL  c.  184, 
s.  2,  and  schedule,  part  iii., 
amended  by  the  effect  of  51  Vict. 
c.  8,  s.  21  (2). 

(g)  To  a  child,  parent,  or  any 
other  lineal  descendant  or  ances- 
tor, £1  per  cent.  But  legacy  duty 
at  this  rate  is  not  now  payable  iu 
cases  where  the  legacy  is  payable 
out  of  or  consists  of  any  estate  or 
effects  on  the  value  whereof  estate 
duty  under  the  Finance  Act,  1894, 
or  probate  duty  under  the  Inland 
Revenue  Act,  1 881,  has  been  paid ; 
stats.  57  &  58  Vict.  c.  30,  s.  1 ; 
44  Vict.  c.  12,  s.  41 ;  ante,  pp. 
404,  451,  452. 

To  a  brother  or  sister,  or  any 
descendant  of  a  brother  or  sister, 
£3  per  cent. 

To  a  brother  or  sister  of  either 
parent  of  the  deceased,  or  any 
descendant  of  such  brother  or 
fcister,  £5  per  cent. 

To  a  brother  or  sister  of  a 
grandfather  or  grandmother  of 


the  deceased,  or  any  descendant 
of  such  brother  or  sister,  £6  per 
cent. 

To  a  person  in  any  other  degree 
of  collateral  consanguinity  to  the 
deceased,  or  to  any  stranger  in 
blood,  £10  per  cent. 

A  legacy  to  any  person,  who 
shall  have  been  married  to  any 
wife  or  husband  of  nearer  consan- 
guinity than  himself  or  lierself  to 
the  deceased,  is  chargeable  with 
the  same  rate  of  duty  only  as 
would  have  been  chargeable  upon 
a  legacy  to  his  or  her  wife  or 
husband ;  stat.  16  &  17  Vict, 
c.  51,  s.  11. 

The  husband  or  wife  of  the 
deceased  is  exempt  from  all  legacy 
duty,  and  so  are  the  royal  family. 
And  no  legacy  duty  is  now  pay- 
able where  the  net  value  of  the 
deceased's  real  and  personal  estate 
does  not  exceed  £1000,  and  the 
fixed  duty  or  estate  duty  has 
been  paid  thereon.  See  stats.  55 
Geo.  III.  c.  184,  schedule,  part 
iii. ;  43  Vict.  c.  14,  s.  13 ;  44 
Vict.  c.  12,  ss.  33 — 36 ;  57  &  58 
Vict.  c.  30,  s.  16. 

Qi)  Stat.  16  &  17  Vict.  c.  51, 
ss.  1, 19, 21.  See  Williams,  R.  P. 
257,  20th  ed. 

(i)  Stat.  51  Vict.  c.  8,  s.  21  (2). 
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Lcgiicy  duty 
on  annuities. 


satisfied,  or  charged  out  of  or  upon  any  real  or  heritable 
estate,  which  liolonged  to  the  testator,  or  wliich  he  had 
any  right  or  power  to  charge  with  the  payment  of 
money,  or  out  of  or  upon  the  rents  and  profits,  or  any 
moneys  to  arise  from  the  sale,  mortgage,  or  other  dis- 
position of  any  such  real  or  heritable  estate,  but  such 
legacies  are  chargealjle  with  succession  duty  as  upon  a 
succession  to  personal  property  (/j).  The  legacy  duty 
on  annuities  for  lives  is  fixed  by  tables  given  in  the 
Succession  Duty  Act,  and  is  payable  by  four  equal  pay- 
ments to  be  made  successively  on  completing  each  of 
the  first  four  years'  payments  of  the  annuity  (?). 


Leg.icy  to 
infant  or 
I)crson  beyond 
Bcas. 


Discharge  of 
executor,  &c., 
from  claim  to 
duty  on 
distribution 
of  fund. 


If  a  legacy  be  given  to  an  infant,  or  to  a  person 
alisent  beyond  the  seas,  the  only  way  in  wliich  the 
executor  can  obtain  a  proper  discharge  for  such  legacy 
is  by  payment  of  it,  after  deducting  the  legacy  duty, 
into  Court  under  the  Trustee  Act,  1893  (m).  It  is 
now  provided  that  when  an  executor,  administrator,  or 
trustee  shall  have  given  notice  in  writing  to  the  Com- 
missioners of  Inland  Revenue  for  any  claim  to  legacy 
duty  or  succession  duty  in  respect  of  any  fund  in  his 
hands  wdiich  he  intends  to  distribute,  and  shall  have 
delivered  to  the  Commissioners  all  particulars  which 
they  may  require  in  order  to  ascertain  the  existence 
and  extent  of  any  such  claim,  he  shall  be  at  liberty  to 
distribute  the  fund  amongst  the  parties  entitled  thereto, 
after  satisfaction  of  any  claims  to  duty  made  by  the 
Commissioners,  and  shall  be  entitled  to  receive  from 
them  a  certificate  discharging  him  from  his  liability  to 
any  duty  in  respect  of  the  fund.  But  such  certificate 
shall  not  in  any  way  affect  the  liability  of  any  person 
other  than  the  person  in  whose  favour  it  is  expressed 
to  be  given  (n). 


(h)  Ante,  p.  403. 
'  (I)  Stat.  IG  &  17  Viet.  c.  .51, 
8.  31 ;  3(j  Geo.  III.  c.  52,  s.  8. 
(m)  Sfats.  50  &  57  A'ict.  e.  53, 


s.  42,  replacing  3G  Geo.  III.  c.  52, 
s.  32;  Ex  parti-  Bennett,  15  Jur. 
213;  ante,i).  391. 

(n)  Stat.  43  Vict.  c.  14,  s.  12. 
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A  legacy  may  be  either  specific,  demonstrative,  or  Specific 
general.     A  specific  legacy  is  a  bequest  of  a  specific    ^^'^^^' 
part  of  the  testator's  personal  estate.     Thus  a  bequest 
of  "  the  service  of  plate,  which  was  presented  to  me  on 
such  an  occasion,"  is  specific,  and  so  also  is  a  bequest 
of  "  lOOZ.  Consols  now  standing  in  my  name  at  the 
Bank  of  England "  (o),  or  of  "  100/.  Consols,  part  of 
my   stock "  ( 2^).     A   specific   legacy  must   be  paid  or  Entitled  to 
retained  by  the  executor  in  preference  to  those  which 
are   general,  and   must  not  be  sold  for  the  payment 
of  debts  until  the  general  assets  of  the  testator  are 
exhausted  (q).     It  is,  however,  liable  to  ademption  by  Ademption, 
the  act  of  the  testator  in  his  lifetime.     Thus,  in  the 
instances  given  above,  if  the  testator  should  part  with 
the  plate,  or  sell  the  stock  in  his  lifetime,  the  legacy 
will  be  adeemed,  and  the  legatee  will  lose  all  benefit  (/■) . 
A  demonstrative  legacy  is  a  "ift  by  will  of  a  certain  Demonstra- 

°     f  °  "^     .  live  legacy. 

sum  directed  to  be  paid  out  of  a  specific  fund.     Thus, 

"  I  bequeath  to  A.  B.  the  sum  of  50/.  sterling,  to  be 
paid  out  of  the  sum  of  100/.  Consols  now  standing  in 
my  name  at  the  Bank  of  England,"  is  a  demonstrative 
legacy.  Such  a  legacy  is  not  lialile  to  ademption  by 
the  act  of  the  testator  in  his  lifetime ;  for  it  is  con- 
sidered to  be  the  testator's  intention  that  the  legatee 
sliould  at  all  events  liave  the  legacy :  but  that  it  should, 
if  possible,  be  paid  out  of  the  fund  he  has  pointed  out. 
If,  therefore,  the  testator  in  this  case  should  sell  the 
100/.  Consols  in  his  lifetime,  the  50/.  will  still  be 
payable  to  the  legatee  out  of  the  general  assets  (:?)• 
A  demonstrative  legacy  is  accordingly  more  beneficial 
to  the  legatee  than  a  specific  legacy.     And  it  is  also 

(o)  Eoper  on  Legacies,  c.  3 ;  31  ;  Hinton  v.  Pinlce,  1  P.  Wms. 

Gordon  v.  Duff,  28  Beav.  519.  539 ;  Sleech  v.  Thorington,  2  Yes. 

(p)  Kirhy    v.   Potter,  4   Yes.  sen.  500. 

750  a;  4  K.  R.  342:    Hayes  v.  (r)  Ashhurner    v.    M'Guire,   2 

Hayes,  1  Keeu,  97 ;  Shiittletoorih  Bro.    C.    C.    108;    Harrison    v. 

V.    Greaves,    4    M.    &    Cr.    35 ;  Jadson,  7  Ch.  D.  339. 

Bothamley  v.  Sherson,  L.  R.  20  (s)  Itoherts  v.  Pococh,  4  Yes. 

Eq.  304.  150;    Altwater    V.    Attwater,   18 

(3)  Brown  v.   Allen,   1   Yern.  Beav.  330. 


462 


OF  PERSONAL  ESTATE  GENERALLY. 


Oenoral 
Ic'trai'v. 


Legacy  fur 
valuablf  con- 
BiJeration. 

Dowtr. 


more  benficial  than  a  legacy  which  is  merely  general ; 
for  being  payable  out  of  a  specific  fund,  it  is  not, 'while 
that  fund  exists,  liable  to  abatement  with  the  general 
legacies  (t).  A  general  legacy  is  one  payable  only  out 
of  the  general  assets  of  the  testator,  and  is  liable  to 
abatement  in  case  of  a  deficiency  of  such  assets  to  pay 
the  testator's  debts  and  other  legacies.  A  bequest  to 
A.  of  100/.  sterling  is  a  general  legacy  ;  so  is  a  bequest 
of  100/.  Consols,  without  referring  to  any  particular 
stock  to  which  the  testator  may  be  entitled  («).  A 
bequest  of  a  mourning  ring  of  the  value  of  10/.  is 
also  a  general  legacy,  no  specific  ring  of  the  testator's 
being  referred  to  (a-).  In  the  two  last  cases,  the 
executor  would  be  bound  to  set  apart  or  buy  the 
stock,  or  purchase  the  ring,  for  the  legatee  out  of 
the  general  assets  of  the  testator,  supposing  them 
sufficient  for  the  purpose ;  and  should  there  be  a 
deficiency,  the  amount  of  the  stock,  or  the  value  of 
the  ring  to  be  purchased,  would  abate  proportionably. 
If,  however,  any  legacy  be  given  for  a  valuable  con- 
sideration, it  will  not  be  liable  to  abatement  with  the 
other  general  legacies.  An  example  of  this  exception 
to  the  usual  rule  occurs  in  the  case  of  legacies  given  by 
husbands  to  their  wives  in  consideration  of  their  releasing 
their  dower  (y).  And  by  the  Dower  Act  of  1833  (,~), 
nothing  therein  contained  shall  interfere  with  any  rule 
of  equity  or  of  any  ecclesiastical  Court,  by  which  legacies 
bequeathed  to  widows  in  satisfaction  of  dower  are  entitled 
to  priority  over  other  legacies. 


Satisfaction 
of  debts  by 
lofracios. 


Wlieu  a  legacy  is  bequeathed  by  a  testator  to  his 


(()  Acton  V.  Acton,  1  Merlv. 
178  ;  Livesay  v.  Bed/em,  2  Y.  & 
C.  90. 

(«)  Wilson  V.  Brotcnsmith,  9 
Yea.  180;  He  Gray,  36  Ch.  D. 
205.  See,  however,  Toiomend  v. 
Martin,  7  Hare,  471. 

(x)  1  Roper  on  Legacies,  c.  3, 


8.2. 

{y)  Burridge  v.  Bradyl,  1  P. 
Wins.  127  ;  Norcott  v.  Gordon,  14 
Sim.  258. 

(3)  Stat.  3  &  4  Will.  lY.c.  105, 
8.  12;  Roper  v.  lioper,  3  Ch.  D. 
714. 
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creditor,  it  is  considered  to  be  a  satisfaction  of  the  debt, 

if  the  legacy  be  equal  to  or  greater  tlian  the  amount 

of  the  debt  («).     But  if  it  be  less  than  the  debt(&), 

or  payable   at  a   different   time(c),  or   of   a   different 

nature  from  the  debt  (d),  or  if  the  debt  be  contracted 

subsequently  to  the  date  of  the  will(c),  or  if  the  will 

contain  an  express  direction  for  payment  of  debts  and 

legacies  (/),  or  even  of  debts  ouly(<7),  the  legacy  will 

not  be  a  satisfaction.     Tlie  leaning  of   the  Courts  is 

against  the   doctrine  of   the  satisfaction  of   debts  by 

legacies,  a  doctrine  which  seems  to  have  been  established 

on  rather   questionable  grounds.     "When,  however,  a  Satisfaction 

parent  has  undertaken  to  pay  a  sum  of  money  to  a      ^^*^^  "^°^' 

child  by  way  of  portion,  the  inclination  of  the  Courts 

is  against   double  portions;  and   a   legacy  to   such   a 

child  is  accordingly  regarded  as  a  satisfaction  of   the 

portion,  either  in  part  or  in  whole,  notwithstanding 

such  legacy  may  be  less  than  the  portion,  or  payable 

at  a  different  period  (h).     A  bequest  of  the  residue,  or 

of  a  share  in  the  residue  of  the  testator's  estate,  will 

also  be  considered  as  a  satisfaction  2^^t>  tanto  (i).     The 

presumption  of  satisfaction   is  indeed  so  strong,  that 

it  is  difficult  to  say  what  ckcumstances  of  variation 

between  the  portion  and  the  legacy  will  be  sufficient 

to  entitle  the  child  to  both  (k).     Parol  evidence  of  the 

(a)  Fowler    v.    Fowler,    3    P.  Drew.  468. 

Wms.  353;  Fourdrin  v.  Goivdey,  (g)  He  Huish,  43  Ch.  D.  260. 

3  M.  &  K.  383,  409 ;  2  Roper  on  (fc)  Hinchdife   v.    HinchcUffe, 

Legacies,  c.  17,  s.  1;  Edmonds  v.  3  Ves.  516;  4  R.  R.  89;   Weall 

Low,  3  K.  &  J.  318 ;  Be  Ratten-  v.  Fxice,  2  Russ.  &  Myl.  251 ;  34 

hury,  1906,  1  Ch.  667.     See  Re  R.  R.  83. 

Fletcher,  38  Ch.  D.  373.  (j)  Riclcman  v.  Morgan,  2  B. 

(6)  Graham  V.  Graham,  1  Ves.  C.  C.  394 ;    Earl  of  Glengall  v. 

sen.  202.  Barnard,  1  Keen,  769 ;  affirmed, 

(c)  Nicholh  V.  Judson,  2  Atk.  2H.  L.  C.  131;  Becldon  v .  Barton, 
300;  Hales  v.  Darrall,  3  Beav.  27  Beav.  99,  106:  Montefiore  v. 
324  ;  Re  Horloch,  1895,  1  Ch.  516.  Guedalla,  1  De  Gex,  F.  &  J.  93  ; 

(d)  Alleyn  v.  AUeyn,  2  Ves.  Coveidry  v.  Chichester,  L.  R.  2 
sen.  37 ;  Bartlett  v.  Gillard,  3  H.  L.  71  ;  Re  Blundell,  1906,  2 
Russ.  149  ;  27  R.  R.  45 ;  Fourdrin  Ch.  222. 

V.  Gowdey,  3  M.  &  K.  383,  409.  (k)  8ee    Re   TussaiuVs  Estate, 

(e)  Cranmer's  case,  2  Salk.  508.       9  Ch.  D.  363 ;  Montagu  V.  Earl 

(f)  Richardson    v.    Greese,    3       of  Sandwich, '62  Ch.  D.  b2o. 
Atk,  65;  Hassell  V.  Eaivhins,  4 
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intention  of  the  testator  is,  liowever,  admissible  to 
rebut  this  presumption  (I).  And  according  to  the  same 
doctrine  of  an  inclination  against  double  portions,  if  a 
parent  who  has  made  a  will  bequeathing  a  legacy  or  share 
of  residue  to  a  child,  afterwards  make  over  in  his  lifetime 
a  sum  of  money  or  other  property  to  the  child,  the  pre- 
sumption is  that  this  is  an  advancement,  or  an  ademption 
2)7V  tanto  of  the  amount  bequeathed  (m).  This  presump- 
tion may,  however,  be  rebutted  in  the  same  manner  as  in 
the  former  case  (n).  If  property  be  made  over  to  a  child 
before  a  will  is  executed,  there  is  no  presumption  of 
the  ademption  of  any  benefit  conferred  by  the  will  (o). 
The  presumption  against  double  portions  exists  in  the 
case  of  a  bequest  by  any  one  i7i  loco  imrentis  to  a  child 
as  well  as  by  a  parent  {p). 


Mortmain  Under  a  statute  of  George  II.,  commonly  called  the 

^  ^'  Mortmain   Act  {q),  and   divers   amending  statutes,   of 

which  the  provisions  were  consolidated  in  the  Mortmain 
and  Charitable  Uses  Act,  1888(?"),  every  assurance  of 
land,  including  any  hereditaments,  and  any  estate  or 
interest  therein,  or  of  any  personal  estate  to  be  laid 
out  in  the  purchase  of  land,  to  or  for  the  benefit  of  any 
charitable  uses,  was  rendered  void,  save  in  a  few  special 
cases,  unless  made  by  deed,  and  otherwise  in  compliance 
with  the  conditions  of  the  Acts.  These  enactments  were 
held  to  prohibit  the  bequest  for  charitable  purposes  of 

(H  lie  Tu^saud's  Edate,  9  Ch.  Be  Scott,  1903,  1  Cli.  1. 

D.  372—375.  (o)  Tayhr    v.    Carticrigld,    L. 

(m)  Montefiore  v.   Giiedalla,  1  E.  l-l  Eq.  167,  17<j ;  lie  I'eacoch's 

De  G.,  F.  it  J.  93;  Daimon  v.  Edate,     ih.,     236;     Leigldon    v. 

Dmcson,  L.  K.  4  Eq.  504  ;  Nevin  Leiijldon,  U  R.  18  Eq.  458,  466. 

V.  Drysdale,  ib.,  517;  Cooper  v.  (^p)  See  Foicyn  y .  Mansfield,  ?> 

Macdonald,   L.   R.    16  Eq.  258;  My.  &  Cr.  359 ;  Fym  v.  LorJcyer, 

Leighton  v.  Leigldon,  L.  R.  18  Eq.  5    My.   &   Cr.    29  ;    dnnpheU   v. 

458 ;  Ji'e  Vichers,  37  Ch.  D.  525  ;  Campbell,     L.    R.    1    Eq.    383 ; 

Be  Beddingtoii,  1900,  1  Ch.  771  ;  Fovkts  v.  Pascoe,  L.  R.  10  Ch. 

see  Ue  Jacques,  1903,  1  Ch.  267;  313. 

Be  Heather,  1906,  2  Ch.  230.  (7)  Stat.  9  Geo.  IT.  c.  36. 

(7t)  Kirk  V.  Eddoices,  3  Hare,  (r)  Stat.  51  tit  52  ^'ict.  c.  42. 
509  ;  Be  Lacon,  1891,  2  Ch.  482  ; 
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personal  estate  in  any  degree  savouring,  as  it  is  said,  of 
the  realty  (s).  There  is,  however,  no  law  which  prevents 
the  bequest  of  purely  personal  property  to  any  amount 
for  charitable  purposes.  In  consequence  of  the  effect  of 
the  Mortmain  Acts,  it  was  formerly  necessary,  in  making 
a  bequest  to  a  charity,  to  direct  that  it  should  be  paid 
out  of  such  part  of  the  testator's  personal  estate  as 
he  might  lawfully  bequeath  for  such  a  purpose.  For 
if  this  precaution  should  have  been  neglected,  the 
charitable  legacies  would  fail  in  the  proportion  which 
the  personal  assets  savouring  of  the  realty  might  bear 
to  those  which  were  purely  personal  (t).  But  an  Act 
of  1891  (w)  has  now  removed  the  restrictions  placed 
by  the  Mortmain  Acts  on  gifts  for  charitable  purposes 
of  money  secured  on  land,  or  other  personal  estate 
arising  from  or  connected  with  land.  This  Act 
further  authorises  the  assurance  of  land  by  will  to 
or  for  the  benefit  of  any  charitable  use,  providing, 
however,  that  land  so  assured  must  be  sold  (a;).  And 
under  the  same  Act  gifts  by  will  of  personal  estate 
to  be  laid  out  in  the  purchase  of  land  to  or  for  the 
benefit  of  any  charitable  use  are  no  longer  void;  but 
the  property  bequeathed  is  to  be  held  by  the  charity 
as  though  there  had  been  no  direction  to  lay  it    out 

(*•)  Thus  it  was  decided  that  public  body  but  no  direct  security 

money  secured   on   mortgage  of  upon  any  land  were  also  held  to 

land  could  not  be  left  by  will  to  be  pure  personalty ;  but  not  such 

a   charity  ;    A.-G.  v.  Meyrick,  2  debentures   or   bonds  as  gave  a 

Ves.  sea.  44;  A.-G.  v.  Caldwell,  direct   charge   on   land;    see  lie 

Amb.  635 ;  lie  Watts,  29  Ch.  D.  Parker,    1891,    1    Ch.    682 ;    Jie 

917;  nor  could  leasehold  estates  ;  Pickard,  1894,  3  Ch.  704. 

A.-G.  V.  Greaves,  Amb.  155.     It  (t)  A.-G.  v.    Tyndall,  2  Eden, 

was  ultimately  held  that  shares  in  207;  S.  C,  2  Amb.  614  ;  Hobson 

companies  were  not  interests  in  v.  Blackburn,  1  Keen,  273;  Phil- 

laud ;  Myers  \.  Perigal,  2  Do  G.,  anlhropic    Society     v.    Kemp,    4 

M.  &  G.  599 ;  Edwards  v.  Hall,  Boa  v.  581 ;  and  see  Robinson  v. 

6  Da  Q.,  M.  &  G.  74  ;  Entwislle  v.  Geldard,  3  Mac.  &  G.  735  ;  Tein- 

Davia,  L.  R.  4  Eq.  272,  except  p.'st  v.  Tempest,  7  De  G.,M.  &  G. 

such  shares  as  were  real  estate  ;  470 ;  Beaumont  v.  Oliveira,  L.  R. 

Bowse  V.  Chapman,  4  Ves.  542  ;  4  Ch.  309. 

4  R.  R.  292  ;    see  ante,  p.  298.  (m)  Stat.  54  &  55  Vict.  c.  73, 

Debentures     or     bonds     giving  s.  3. 

merely  a  cliarge  upon  the  under-  (.c)  Sects.  5,  6  ;  see  Re  Hume, 

taking    of    some    comjjany    or  1895,  1  Ch.  422. 

W,P.P.  30 
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ill  the  purchase  of  land(v/).  It  lias  been  liuld  that, 
since  the  passing  of  the  Act,  a  bequest  to  a  charity 
of  such  part  of  a  testator's  estate  as  may  by  law  be 
given  for  charitable  purposes  will  pass  the  testator's 
real  as  well  as  his  personal  estate  (;:;).  Here  it  may 
be  noted,  with  regard  to  the  bequest  of  money  to  be 
laid  out  in  the  purchase  of  hereditaments,  that  a 
bequest  of  money  to  be  laid  out  in  building  on  land 
already  in  mortmain  was  held  to  be  good  (a) ;  but  if 
some  land  already  in  mortmain  were  not  distinctly 
referred  to,  a  bequest  of  money  for  building  for  any 
charitable  purpose  was  void,  as  implying  a  direction 
for  the  purchase  of  land  on  which  to  build  (b).  Under 
the  present  law  it  appears  that  in  the  latter  case  the 
liequest  would  not  fail,  but  the  money  would  have  to  be 
held  by  the  charity  as  if  no  dii'ection  for  its  employment 
in  building  had  been  given.  When  a  legacy  is  plainly 
devoted  to  charity,  and  is  clear  of  the  Mortmain  Acts, 
but  cannot  or  cannot  immediately  be  devoted  to  the 
specific  charity  intended,  the  Court  will  give  effect  to 
it  cy-pres  or  as  nearly  as  possible  (c). 

Gifts  to  illc-         Bequests   which   require    some   care   are    those   to 
cMldren  illegitimate   children.     It   is   clear   that  a  bequest  to 

the  future  illegitimate  children  of  a  particular  man 
is  void,  as  the  Courts  cannot  enter  into  the  inquiry 
wtdch  would  be  necessary  to  identify  such  children  {d). 
A  child  j^rimd  facie  means  a  legitimate  child  ;  a  bastard 
is  considered  by  the  law  as  nullius  filius.  Accordingly 
an   illegitimate   child  can  never  take  under  a  gift  to 

(y)  Sect.  7.  Eq.  544  ;  In  re  Cox,  7  Ch.  D.  204. 

(2)  Be  Bridger,    1894,   1    Ch.  And  see  Philpott  v.  St  George^s 

297.  Hospital,  G  H.  L.  C.  338. 

(o)  Glubh  V.  A.-G.,  Amb.  373  ;  (c)  Sinnett  v.  Herhrt,  L.  R.  7 

Chumpneyv.  Davy,  11  Ch.I).  94;>.  Cb.  2:>2;   Cliamberlayne  v.  Broc- 

(b)    Pritchard   v.    Arbouin,    3  hett,  L.  It.  8  Cb.  2W ;  Littledale 

lluss.  456;  27  R.  R.  106;  Smith  v.  Bickersleth,  24  W.  R.  507;    1 

V.  Oliver,   11   Beav.  481  ;   In  re  Jarm.  Wills,  204  gq.,  5tb  ed. 

Watmouglis  Trusts,  L.  R.  8  Eq.  (d)    Willdiison  v.  Adam,  1  V. 

272;    Pratt  v.  Harvey,  L.  R.  12  &  B.  466;  12  R.  R.  255. 
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children,  unless  it  be  clear,  upon  the  terms  of  the  will, 
or  according  to  the  state  of  facts  at  the  making  of  it, 
that  legitimate  children  never  could  have  taken  (c). 
An  illegitimate  child,  may,  however,  take  under  any 
gift  in  which  he  is  sufficiently  identified  as  the  object 
of  the  testator's  bounty.  Thus,  a  bequest  to  the  child 
of  which  a  woman  is  now  pregnant  is  good  (/ ).  And 
if  illegitimate  children  have  acquired  the  reputation  of 
being  the  children  of  the  testator  or  any  other  person, 
and  it  appear  by  necessary  implication  on  the  face  of 
the  will  that  such  persons  were  intended  in  a  bequest 
to  children,  they  will  be  entitled,  not  on  account  of 
their  being  children,  but  on  account  of  their  reputation 
as  such  {g).  Under  such  a  bequest,  it  has  been  held 
that  an  illegitimate  child  en  ventre  sa  mere  at  the  date 
of  the  will  Qi),  although  not  born  till  after  the  testator's 
death  (/),  can  take,  as  well  as  children  by  reputation 
actually  born  at  the  date  of  the  will.  And  it  would 
seem  that  illegitimate  children,  who  have  acquired 
their  reputation  of  children  at  the  date  of  the  testator's 
death,  can  take  under  such  a  bequest,  although  begotten 
after  the  date  of  the  will  (h).  But  it  has  been  decided 
that  an  illegitimate  child,  both  begotten  and  born  after 
the   death   of  the   testator,    cannot   share   in   such    a 

(e)  Cartwright    v.    Vawdry,   5       You.  &  Coll.  525  ;  Hill  v.  CrooJ: 
Ves.  530 ;  5  K.  R.  108 ;  Godfrey      L.  R.  6  H.    L.    265  ;    Lepine  v.' 


V.  Davis,  G  Ves.  43 ;  5  E.  R.  204 
Harris  v.  Lloyd,  1  T.  &  Russ.  310 
24  R.  R.  68 ;  Bacjhy  v.  MoUard. 
1  Russ.  &  M.  581';  32  R.  R.  281 
Hover  v.  Alexandtr,  2  Hare,  275 


Bean,  L.  R.  10  Eq.  160;  Re 
Humphries,  Smith  v.  Millidqe, 
24  Ch.  D.  691 ;  Be  Bryan,  30 
Ch.  D.  110;  Be  Haseldine,  31 
Ch.  D.  511 ;  Be  Horner,  37  Cb.  D. 


Be  Overhill's  Trust,  1  Sm.  &  GifiF.  695 ;  Be  Harrison,  1894, 1  Ch.  561. 

362  ;  Baul  v.  Children,  L.  R.  12  (h)  Occleston   v.   Fullalove,    L 

Eq.  16 ;  Dorin  v.  Dorin,  L.  R.  7  R.  9  Ch.  147. 

H.  L,  568  ;  Ellis  v.  Houstoun,  10  (i)  Crook  v.  Hill,  3  Ch.  D.  773 

Ch.  D.  236 ;  Be  Button,  31  Ch.  D.  (k)  Occleston  v.  Fullalove,  ubi 

542  ;  i^e  Ha//,  35  Ch.  D.  551.  sup.;     Be     Hastie's     Trusts,    35 

(/)  Gordonv.  GordonjlMeiiv.  Ch.  D.  728;  Be  Loveland,  1906 

141;  15R.  R.  88.  1  Ch.  542;   but   see  Be  Bolton, 

(g)  Wilkinson  v.  Adctm,  1  Ves.  31  Ch.   D.  542 ;    Be  Du  Bocht 

&  B.  422;  12  R.  R.  255;  Gilly.  1901,    2   Ch.   441;     and    cf.  Be 

Shelley,  2  Russ.  &  My.  336 ;    34  Frogley,  1905,  P.  137. 
R.  R.  106;    Meredith  v.  Farr,  2 

30—2 
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bequest,    because    to    hold    otherwise    would    be    to 
cncoura^fc  iiniuorality  {I). 


Lapse. 


Rights  of  After  payment  of  the  testator's  debts  and  legacies, 

legatee.  the  residue  of  his  personal   estate  must  be  paid  over 

to  the  residuary  legatee,  if  any,  named  in  the  will. 
A  will  of  personal  estate  has  always  been  considered 
as  speaking  from  the  death  of  the  testator ;  and  it  is 
now  expressly  enacted,  that  every  will  shall  be  con- 
strued, with  reference  to  the  real  and  personal  estate 
comprised  in  it,  to  -speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by 
the  will  {ni).  Hence  it  follows  that  all  personal 
property  acquired  by  the  testator  between  the  time  of 
making  his  will  and  his  decease  will  pass  under  it. 
If  any  legacy  should  lapse  by  the  death  of  the  legatee 
in  the  testator's  lifetime,  or  should  fail  from  being 
contrary  to  law,  it  will  fall  into  the  residue,  and  belong 
to  the  residuary  legatee.  And  a  legacy  will  lapse  by 
the  death  of  the  legatee  in  the  testator's  lifetime, 
although  given  to  the  legatee,  his  executors,  adminis- 
trators and  assigns  (?i);  for  these  words  are  merely 
inserted  in  analogy  to  the  limitation  of  real  estate 
Joiut  tcniints.  to  a  man  and  his  heirs.  If  a  bequest  be  made  to  two 
or  more  as  joint  tenants,  and  one  of  them  die  in  the 
lifetime  of  the  testator,  his  share  will  not  lapse,  but 
will  survive  to  the  others  (o).  But  if  the  bequest  be 
to  two  or  more  in  common,  and  one  of  them  die  in 
the  testator's  lifetime,  his  share  will  lapse  {p)  ;  unless 
the  bequest  be  made  to  a  class,  as  to  the  children  of 


Tenants  in, 
commun. 


Bequest  to 
a  class. 


(/)  Crooh  V.  Hill,  3  Ch.  D.  773 
see  also  Uc  Ilarrisoit,  181)4,  1 
Cli.SGI. 

(m)  8tat.  7  Will.  IV.  &  1  A'ict. 
c.  26,  s.  24. 

(n)  Elliott  V.  Davenport,    1   P. 
Wms.  83. 

(o)  Morley  v.  Bir<l,  3  Yes.  (;28, 


G31 ;  4  R.  R.  106. 

(p)  Bagwell  v.  Dry,  1  P.  Wms. 
700;  Page  v.  Page,  2  P.  Wms. 
489;  Barber  v.  Barhr,  3  :\Iy. 
&  Craig,  688 ;  Bain  v.  Lcscher, 
11  Sim.  3'J7;  R<  Venn,  1904, 
2  Ch.  52. 
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A.  ia  equal  shares,  in  which  case  all  who  answer  that 

description  at  the  testator's  decease  {q),  and  also  (if  the 

period  of  distribution  be  postponed  by  the  will)  all  who 

come  into  being  before  such  period  {r),  will  be  entitled 

to  divide  the  bequest  amongst  them.     It  is,  however,  Leojaeiesto 

provided  by  the  Wills  Act  that  where  any  person,  being 

a   child   or   other  issue  of  the  testator,  to  whom  any 

personal  estate  shall  be  bequeathed   for   any  interest 

not  determinable  at  or  before  the  death  of  such  person, 

shall  die  in  the  testator's  lifetime  leaving  issue,  and 

any  such   issue   shall   be   living   at  the  death   of   the 

testator,  such  bequest  shall  not  lapse,  but  shall  take 

effect   as   if   the   deatli  of   such  person  had  happened 

immediately  after   the   death   of   the   testator,    unless 

a  contrary  intention  shall  appear  by  the  will  (s).     The 

effect  of  this  provision  is  curious.     If  the  legatee  had 

died  immediately  after  the  testator,  leaving  a  will,  it 

is  evident  that  the  estate  bequeathed   to  him  would 

have   passed   under  his   will.      It   has   been   decided, 

therefore,  that  the  will  of  the  legatee  shall,  after  his 

death,   operate   on   the   estate   bequeathed   to  him  in 

the   same  manner  as  if  he  had  been  living  (?').     This 

provision   has   been   held   to  apply  to  a  testamentary 

appointment  under  a  general  power  of  appointment  (w), 

but  to  be  inapplicable  to  a  testamentary  appointment 

under   a    power    to    appoint   amongst    the    testator's 

children  (a;) ;    and   it    does    not    extend    to    gifts    to 

children  or  issue  as  a  class,  and  not  individually  {y). 

If  a   bequest   of   residue,    or   of  a   share   of    residue,  Lapse  of 

should  lapse  by  the  legatee's  death  in  the  testator's 

(g)    Viner  v.   Francis,  2  Cox,  Scott,  1901,  1  Q.  B.  228. 

190;  2R.R.29;  Jarm.  Wills,31],  (m)    Eccles  v.    Cheyne,  2  Kay 

1010,  5th   ed.;     Lee  v.  Pain,  4  &  J.  676. 

Hare,  250.  (cc)  Griffiths  v.   Gale,  12  Sim. 

(r)  Ayton  v.  Ayton,  1  Cox,  327 ;  354 ;    Freeland  v.  Pearson,  L.  R. 

Jarm.  Wills,  311.  1011,  5th  ed.  3  Eq.  658. 

(s)  Stat.  7  Will.  IV.  &  1  Vict.  (?/)  Browne  v.  Hammond, 3o\\\\. 

c.  26,  s.  33.  210;    lie  Harney's   Estate,    1893, 

(t)  Johnson  v.  Johnson,  3  Hare,  1  Cli.  567. 
157.     Estate   duty  attaches  ;    Re 


residue. 
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lifetime,  the  property  bequeathed  will,  in  the  absence 
of  any  further  disposition  thereof  by  the  will  (s),  and 
subject  to  the  effect  of  the  above-mentioned  provision 
of  the  Wills  Act  as  to  bequests  to  children  or  other 
issue,  devolve  as  upon  intestacy  {a). 

Former  riglit  If  there  Were  no  residuary  legatee,  the  residue  of  the 
the  rosidm'  *°  testator's  personal  estate,  after  payment  of  debts  and 
legacies,  formerly  belonged  to  the  executor  for  his  own 
benefit,  unless  a  contrary  intention  appeared  from  his 
being  left  executor  in  trust  (&),  or  from  his  ha\dng  a 
legacy  left  him  for  his  trouble  (c),  or  from  other  cir- 
ModL-rn  cumstances  {d).     But   by   a   modern   statute  (c),   it   is 

enacted,  that  when  any  person  shall  die,  having  by  will 
or  codicil  appointed  any  executor,  such  executor  shall 
be  deemed  by  Courts  of  equity  to  be  a  trustee  for  the 
person  or  persons  (if  any)  who  would  be  entitled  to  the 
estate  under  the  Statute  of  Distributions,  in  respect  of 
any  residue  not  expressly  disposed  of,  unless  it  shall 
appear  by  the  will  or  any  codicil  thereto  (/),  that  the 
person  so  appointed  executor  was  intended  to  take  such 
residue  beneficially.  The  Statute  of  Distributions  is 
that  under  which  the  personal  estate  of  any  one  dying 
intestate  is  distributed  between  his  widow  and  next  of 
kin.  An  account  of  this  statute  will  be  found  in  the 
next  chapter. 

Alienation  ^\^q  j^^y  (jggg  j^qj^  ojve  any  direct  process  of  execu- 

lor  debt.  .  .  V^  "^  ,  »  •  i 

tion  agamst  an  unpaid  legacy  or  share  of  residue  be- 
queathed  to   a  judgment   debtor :  but   the  judgment 

(«)    See    Re    Palmer,  1893,   3  (d)  Mullen  v.  Bowman,  1  Coll. 

Ch.  369;  i2e  Par/.(T,  1901,  1  Ch.  197.     See   Re    Bacon »    Will,  31 

408.  Ch.  D.  460. 

(ft)  Skrymnher  v.  Northcoh;  1  (e)  Stat.  11  Goo.  IV.  &  1  Will. 

Sw.  5G6;18R.  R.  142;  Re  Venn,  IV.    c.   40;    see  Re   Lacy,  1899, 

1901,  2  Ch.  52.  2  Ch.  149. 

{h)  Rring  v.  Pring,  2  Vern.  99 ;  (/)  Love  v.  Gaze,  8  I5eav.  472 ; 

Bnrfwell  V.  Dry,  1  P.  Wras.  700.  Ilnrrison  v.  nmri^on,  2  II.  &  M. 

(c)  Rachfield  v.    Careless,  2  P.  237. 
Wms.  158. 
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creditor  may  obtain  au  order  for  the  appointment  of 
a  receiver  thereof  by  way  of  equitable  execution  ((7). 
Such  property  vests,  of  course,  in  the  legatee's  trustee 
in  bankruptcy  {h). 

(g)  See   Fiiggle  v.    Bland,   11  Re   Goudie,  1896,  2  Q.  B.  481  ; 

Q.  B.  D.  711 ;  Be  Potts,  Ex  parte  Tie  Anglesey,   1903,   2     Cli.  727; 

Taylor,  1893, 1  Q.  B.  048  ;  TijrreU  ante,  p.  410. 

V.  I'ainton,  1895,  1   Q.   B    202  ;  (/t)  See  ante,  p.  255. 
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CHAPTER   IV. 


OF  INTESTACY. 


Jurisdiction 
of  Ecclesias- 
tical Courts 
over  goods 
of  intestate 
persons. 


Pious  uses. 


The  Ecclesiastical  Courts  formerly  had  jurisdiction 
not  only  over  the  wills  of  testators,  but  also  over  the 
goods  of  persons  dying  intestate.  Tliis  jurisdiction, 
though  of  long  standing,  appears  to  have  been  at  first 
gradually  acquired.  In  early  times  the  clergy,  being 
possessed  of  almost  all  the  learning,  appear  to  have 
been  the  principal  framers  of  wills.  The  power  they 
thus  acquired  was  exercised  for  their  own  benefit, 
every  man  being  expected,  on  making  his  will,  after 
bequeathing  to  his  lord  his  heriot,  in  the  next  place  to 
remember  the  church  (a).  If,  however,  a  man  should 
have  died  intestate,  without  opportunity  of  making  this 
provision,  the  distribution  of  his  goods  devolved  on  the 
church,  together  with  his  friends,  the  lord  first  having 
taken  his  heriot  (6).  The  wife  and  the  children  were 
entitled  to  their  shares ;  and  that  part  of  the  goods 
which  the  intestate  had  power  to  dispose  of  by  his  will 
(called  the  portion  of  the  deceased)  was  applied  by  the 
church  in  pios  nsus.  This  application  to  pious  uses 
appears  to  have  been  as  follows :  in  the  first  place, 
the  bequest,  which  it  was  to  be  presumed  the  intestate 
would  have  made  to  the  church,  was  retained,  and  the 
residue  was  then  disposed  of  in  paying  the  debts  of  the 
deceased,  and  distributed  amongst  his  wife  and  children, 
his  parents  and  their  relatives.  That  this  was  the  case 
appegirs  from  the  complaints  which  were  made  by  the 
clergy  of  those  days,  of  the  interference  of  the  temporal 


(a)  Glanv.  lib.  7,  c.  5  ;  Bract.       354  sq. 
GO  a ;    Fleta,  lib.  2,  c.  57 ;    see  (?>)    Bract. 

P.  &  M.  Hist.  Eng.  Law,  ii.  329  sq.,      supra. 


GO   b;    Fk-ta,  uH 
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lords  iu  cases  of  intestacy,  whereby  the  distribution  of 
the  effects  iu  the  manner  pointed  out  was  prevented  (c). 
The  clergy  themselves,  however,  do  not  appear  to  have 
been  always  free  from  blame ;  for  they  are  accused  of 
having  frequently  taken  the  whole  of  the  intestate's 
portion  to  themselves,  making  no  distribution,  or  at 
least  an  undue  one,  amongst  the  creditors  and  relatives 
of  the  deceased  (d) ;  and  in  order  to  remedy  this  evil, 
it  was  enacted  in  the  reign  of  Edward  I.,  by  one  of 
the  very  few  statutes  then  passed  relating  to  personal 
estate  (c),  that  the  ordinary  should  be  bound  to  answer 
the  debts  of  an  intestate,  so  far  as  his  goods  would 
extend,  in  the  same  manner  as  the  executors  would 
have  been  bounden  if  he  had  made  a  testament.  The 
right  of  the  creditor  was  thus  clothed  with  a  remedy ; 
for,  under  this  statute,  an  action  at  law  might  be  brought 
by  the  creditor  against  the  ordinary  for  the  payment  of 
his  debt(/);  but  the  right  of  the  relatives  to  the 
surplus  still  remained  undefined. 

The  duty  of  administering  intestate's  effects  was  not,  Adminis- 
as  may  be  supposed,  usually  performed  by  the  bishops  t^ator. 
in  person.  For  this  purpose  they  usually  appointed  an 
administrator ;  but,  as  personal  property  rose  in  impor- 
tance, it  became  desirable  that  this  administrator  should 
not  be  considered  as  the  mere  agent  of  the  bishop,  but 
should  himself  have  a  locus  standi  in  the  King's  Courts. 
It  was  accordingly  enacted  by  a  statute  of  the  reign  of 
Edward  III.  (g),  that  where  a  man  died  intestate  the 
ordinaries  should  depute  the  next  and  most  lawful  friends 

(c)  Matthew  Paris,  951,  Addi-  Mag.     New   Series,   vol.  ii.  355, 

tamenta,201,204. 2()9(Wats'sfd.  47i.     See  also  Dj/fo  v.    Walford, 

London,  1640);    Constitutions  of  12  Jur.  839;  5  Moore  P.  C.  434. 
Boniface,  Constitutiones  Provin-  (<Z)  Plata,  lib.  2,  c.   57,  §  10; 

ciales,  20,  at  the  end  of  Lyndc-  P.  &  M.  Hist.  Eng.  Law.  ii.  358. 
wood's  Provinciale  (Oxon.  1679),  (e)  Stat.  13  Edw.  I.e.  19. 

recited    also  in    a    Constitution  (/)  1  Ro.  Abr.  906  ;  Bac.  Abr. 

of  Archbishop    Stratford  (Lynd.  Exors.  (E). 
Prov.  lib.  3,  tit.  13).     See  Gent.  (g)  31  Edw.  III.  c.  11. 
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of  the  deceased  to  administer  his  goods,  which  persons 
so  deputed  should  have  action  to  demand  and  recover 
as  executors  the  debts  due  to  the  deceased,  to  administer 
and  dispend  for  the  soul  of  the  dead;  and  should 
answer  also,  in  the  King's  Courts,  to  others  to  whom  the 
deceased  was  holden  and  bound,  in  the  same  manner  as 
executors  should  answer.  By  a  subsequent  statute  {h), 
administration  might  be  granted  to  the  widow  of  the 
deceased,  or  to  the  next  of  his  kin,  or  to  both,  as  by  the 
discretion  of  the  ordinary  should  be  thought  good. 
The  widow  was  usually  preferred  to  the  next  of  kin  in 
the  grant  of  administration  (i) ;  and  a  joint  grant  was 
seldom  made,  so  seldom,  indeed,  that  the  powers  of  co- 
administrators appear  to  be  still  a  matter  of  doubt  (7). 
In  granting  administration  to  the  next  of  kin,  the 
Ecclesiastical  Courts  were  guided  by  the  right  to  the 
property  to  be  administered  (/;).  This  right  will  be  here- 
after explained.  If  none  of  the  next  of  kin  would  take 
out  administration,  a  creditor  might  by  custom  do  so,  on 
the  ground  that  he  could  not  be  paid  his  debt  until 
representation  were  made  to  the  deceased  (/) ;  and,  for 
want  of  creditors,  administration  might  be  granted  to 
Court  of  any  person  at  the  discretion  of  the  Court  {m).     But  the 

Probate  Act,  Qq^^^j.  ^f  Probate  Act,  1857  (w),  abolished  the  whole  of 
the  jurisdiction  of  the  Ecclesiastical  Courts  over  the 
effects  of  intestates  ;  and  administration  of  the  effects  of 
deceased  persons  was  formerly  granted  by  that  Court, 
and  is  now  granted  by  the  Probate  Division  of  the  High 

(/t)  21  Hen.  yin.  c.  5.  estate,  and  his  heir-at-law.  if  not 

(t)  Weh'i  V.  Needham,  1  Addams,  one  of  the  next  of  kin,  shall  be 

494.  equally  entitled  to  the  grant  with 

(;)  Shep.     Touch.    48."),    48G;  the  next  of  kin;   stat.  GO  &  Gl 

Wins.  Exors.  428,  950,  7th  ed. ;  Vict.  c.  G5,  s.  2  (4). 
720.  inth  ed.  (I)  Webbv. Needham,!  Addons, 

(/;)  Ee  Gill.  1  Hagg.  342.  Under  494.     See  Coombs  v.  Coombs,  I..  R. 

tlie    Laud    Transfer    Act,    1897,  1  P.  &  D.  288. 
whore  a  person  dies  possessed  of  (m)  1  Wms.   Kxors.   440,  445, 

real  estate,    the    Court   shall,  in  7th  ed. ;  350,  .354,  10th  ed. 
granting     administration,     have  (n)  Stat.  20  &  21  Vict.  c.  77, 

regard  to  the  rights  and  interests  amended  by  21  &  22  Vict.  c.  95. 
of  persona  interested  in  his  real 
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Court  of  Justice  in  the  same  manner  as  the  probate  of 
wills  (o).  After  the  decease  of  any  person  intestate, 
his  personal  estate  vested  in  the  judge  of  the  Court  of 
Probate  for  the  time  being,  until  letters  of  adminis- 
tration were  granted,  in  the  same  manner  and  to  the 
same  extent  as  they  formerly  vested  in  the  ordinary  (2^). 
It  is  not  easy  to  say  what  person  has  been  substituted 
for  the  judge  of  the  Court  of  Probate  in  this  respect  by 
the  Judicature  Act  of  1873  (^).  By  recent  statutes  (r)  Poorintes- 
facilities  have  been  given  to  the  widows  and  children  of 
deceased  intestates,  and  to  the  children  of  intestate 
widows,  whose  whole  estate  and  effects  shall  not  exceed 
in  value  the  sum  of  lOOZ.,  for  taking  out  letters  of 
administration  to  their  effects,  by  application  to  the 
registrar  of  the  County  Court  of  the  district,  within 
which  the  intestate  had  his  or  her  iixed  place  of  abode 
at  his  or  her  death. 

The  administrator,  when  appointed,  has  the  same  Riglits  and 
right  to  and  power  over  all  the  personal  estate  of  the  miniatrator. 
intestate  as  his  executors  would  have  had  if  he  had 
made  a  will  (s) ;  and  this  right  and  power  relate  back  to 
the  time  of  the  intestate's  decease  (t).  The  same  duty 
also  devolves  upon  the  administrator  of  paying  the 
funeral  and  testamentary  expenses  and  debts  in  the  first 
place  (?t).  The  statutory  provisions  enabling  executors 
to  compromise  claims,  and  protecting  them  in  distri- 
buting the  assets  of  their  testator  extend  also  to  the 
administrator  of  the  effects  of  an  intestate  (y).     And  an 

(0)  Ante,  p.  -147.  (0  Thorpe  \.  Stalla-ood,  5  Man. 

(jj)  Stat.  21  &  22  Vict.  c.  95,  &   Gran.   700;    Foster  v.    Bate><, 

s.  19.  12  M.    &    "W.  22G;   Welchman  v. 

(q)  See  stat.  3G  &  ?>7  Vict.  c.  Slurgis,  13  Q.  B.  552;  Re  Fryse, 

6G,  sa.  11,  12,  16,  P.l,  34;  Finney  1904,  P.  301,  305. 

V.  Hunt,  6  Cli.  D.  98.  (m)  See  ante,  p.  453. 

(r)  Stats.  3G  &  37  Vict.  c.  52;  (v)  Stafs.  5G  &  57  Vict.  c.  53, 

38  &  39  Vict.  c.  27.  s.  21 ;  22  &  23  Vict.  c.  35,  ss.  27. 

(s)  Wms.  Exors.  G50,  925,  7th  28, 29,  fmfe,  pp.  454, 458.   The  last 

ed. ;  485,  G94, 10th  ed. ;  Montefiore  of  these  enactments  protects  an 

V.  Guedalla,  1903,  2  Ch.  2G  ;  ante,  administrator     distributing    the 

pp.  443,  453,  454.  estate,  after  issuing  the  prescribed 
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Administra- 
tor's year. 


Limited  ad- 
ministration : 


durante  mi- 
nore  ajtate ; 


administrator  has  the  same  riglit  as  an  executor  to  apply 
to  the  Court  for  its  assistance  in  administering  the 
estate  or  in  determining  any  question,  which  may 
arise  in  the  course  of  administration  {x).  An  adminis- 
trator also  lias,  in  general,  the  same  privilege  as  an 
executor  of  preferring  one  creditor  to  another  of  equal 
degree,  and  of  retaining  his  own  debt  in  preference  to 
all  others  of  the  same  degree  (y) :  hut  a  creditor  taking 
out  administration  as  such  is  now  required  to  pay  the 
deceased  person's  debts  without  preferring  his  own  (s). 
After  payment  of  the  debts,  the  surplus  of  the  intes- 
tate's estate  must  be  distributed  by  the  administrator 
amongst  the  persons  who  may  be  entitled  thereto  under 
the  Statutes  of  Distribution  to  be  hereafter  mentioned. 
In  order  to  enable  the  administrator  to  inform  himself 
of  the  state  of  the  assets,  and  to  pay  the  debts  of  the 
deceased,  the  same  period  of  a  year  from  the  time  of 
the  decease  as  is  allowed  to  an  executor  is  also  given  to 
the  administrator  before  he  can  be  required  to  make 
any  distribution  (a).  But,  notwithstanding  this  delay, 
the  interest  of  the  persons  entitled  to  the  surplus  vests 
in  them  from  the  time  of  the  decease  of  the  intestate ; 
so  that  in  case  any  of  them  should  die  within  a  twelve- 
month after  the  decease  of  the  intestate,  the  share  of 
the  person  so  dying  will  pass  to  his  own  executors  or 
administrators  (/>). 

In  some  instances  administration  is  granted  for  a 
limited  purpose,  or  confined  to  a  given  time.  Of  this 
we  have  already  had  an  instance  in  the  case  of  adminis- 
tration chirantc  minorc  cetate,  when  the  sole  executor 


advertisements,  against  the  claims 
of  unknown  next  of  kin  as  well  as 
creditors ;  Newton  v.  Sterry,  1  C. 
P.  1).  -l-m. 

(x)  See  ante,  pp.  454-456. 

0/)  Warner  v.  Wainsford,  Hob. 
127;  Wms.  Exors.  1032,  1035, 
7th  ed. ;  782,  785,  lOth  ed. ; 
Dalies  v.  Perry,  1899,  1  Ch.  G02; 
Be  Belham,  1901,  2  Ch.  52 ;  see 


ante,  pp.  200,  213,  446. 

(2)  See  W.  N.  1899,  p.  262; 
Tristram  and  Coote's  Probate 
Practice,  22,  101,  102,  118,  716, 
718.  12th  ed. 

(a)  Stat.  22  &  23  Car.  II.  c.  10, 
s.  8. 

(b)  Edwards  v.  Freeman,  2  P. 
Wms.  442. 
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named  in  a  will  is  under  age  (c) ;  and  the  same  sort  of 
administration  is  granted  on  intestacy,  in  case  of  the 
minority  of  the  next  of  kin  (d).     So  if  the  executor  or 
next  of  kin,  as  the  case  may  be,  should  Ije  out  of  the 
realm  at  the  time  of   the  decease  of   the  testator  or 
intestate,  the  Court  will  grant  a  limited  administration 
durante  absentia,  which  will  expire  the  moment  of  the  durante  ab- 
return  of  such  executor  or  next  of  kin.     And  if  the 
executor  should  prove  the  will,  or  if  any  person  should 
obtain  letters  of  administration,  and  afterwards  go  to 
reside  out  of  the  jurisdiction  of  the  English  Courts,  the 
Court  is  empowered  by  Act  of  Parliament  (e)  to  grant 
administration,  at  the  end  of  the  year  from  the  death 
of  the  testator  or  intestate.     Again,  when  a  suit  con-  pendente  lite ; 
cerning  the  right  of  administration  is  pending  in  the 
Probate  Division  of  the  High  Court,  the  Court  may 
appoint  an  administrator  pendente  lite,  who  will  have 
all  the  rights  and  powers  of  a  general  administrator, 
other  than  the  right  of  distributing  the  residue  of  the 
personal  estate  (/);  and  the  administrator  so  appointed 
may  receive  such  reasonable  remuneration  for  his  trouble 
as  the  Court  may  think  fit(//).     The  Court  also  may 
appoint  such  administrator  or  any  other  person  receiver 
of   the  real  estate  of   the  deceased  pending   any  suit 
touching  the  validity  of  his  will,  if  it  affect  such  real 
estate  (h).      So  if  a  will  should  have  been  made,  but   cum  tesia- 
the   executors  should   have  renounced,  or  died  before  ^exo."^'^" 
their   testator,   or   if  no   executor   should   have   been 
appointed,  the  Court  will  appoint  the  person  having 
the  greatest  interest  in  the  effects,  generally  the  resi- 
duary legatee,  to  administer  the  same  according  to  the 
directions  of  the  will,  in  which  case  the  administration 

(c)  Ante,  p.  444.  (/)  Stat.  20  &  21  Vict.  c.  77, 

Id)  1   Wms.    Exors.    479,  7tli  s.  70;  see  36  &  37   Vict.  c.  66, 

ed. ;  386,  10th  ed.  s.    16;   Re  Toleman,  1897,  1  Ch. 

(e)  Stat.   38    Geo.    III.   c.   87,  866. 

88.    1—5,  extended  by  20  &  21  (r/)  Stat.  20  &  21  Vict.  c.  77, 

Vict.  c.  77,  s.  74 ;  21  &  22  Vict.  s.  72. 

c.  95,8.  18.  (/*)  Sect.  71. 
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granted  is  termed  an  administration  cum  testamento  an- 
nexo,  with  the  will  annexed  (i).  And  it  is  now  provided, 
that,  if  by  reason  of  the  insolvency  of  the  estate  of 
the  deceased,  or  other  special  circumstances,  the  Court 
shall  think  it  necessary  or  convenient  to  appoint  as 
administrator  any  other  person  than  the  person  by  law 
entitled  to  the  grant,  the  Court  may  do  so ;  and  every 
such  administration  may  be  limited  as  the  Court  shall 
think  fit  (j). 

Estate  duty.  As  we  have  seen  (k),  estate  duty  is  payable  by  a 
person  applying  for  letters  of  administration  as  by  an 
executor ;  and  penalties  are  imposed  for  administering 
any  of  the  deceased  person's  effects  with  taking  out 
administration  to  him. 


Office  of 
udmiiiistrator 
is  not  trans- 
missible. 


Admiuistra- 
tion  de  bonis 
non. 


The  office  of  administrator  is  not  transmissible,  like 
the  office  of  executor.  On  the  decease  of  an  adminis- 
trator, before  he  has  distributed  all  the  effects  of  the 
intestate,  a  new  administrator  must  be  appointed ;  for 
the  administrator  or  executor  of  such  administrator  has 
no  right  to  intermeddle.  So  if  an  executor  should  die 
intestate,  without  having  completely  distributed  his 
testator's  effects,  an  administrator  must  be  appointed 
to  distribute,  according  to  the  will  of  the  testator,  such 
of  his  effects  as  were  not  distributed  by  the  deceased 
executor  (/).  In  each  of  these  cases  the  administration 
granted  is  called  an  administration  de  bonis  non 
administratis,  of  the  goods  not  administered,  or,  more 
shortly,  de  honis  non{m).  All  second  and  subsequent 
grants  of  probate  or  letters  of  administration  must  be 
made  in  the  principal  registry  of  the  Probate  Division 


ii)  1  Wms.  Exors.-161,  7tli  ed. ; 
370.  10th  ed. ;  Re  Pryse,  190-1, 
r.  801. 

U)  Stat.  20  &  21  Vict.  c.  77, 
8.  73;  Be  Llanicarne,  L.  11.  1 
P.  &  D.  306 ;  Re  Fraser,  L.  II.  1 
P.  &  D.  327  ;  Re  Wensley,  7  P.  D. 


13;  Re  Clayton,  11  P.  D.  7(3. 

(/i)  Ante,  pp.  404,  406, 451-453. 

(/)  Shop.  Touch.  465 ;  1  AVms. 
Exors.  254,  7th  ed. ;  ISO,  10th  ed. 

{m)  1  Wins.  Exors.  470,  7th 
cd. :  379,  10th  ed. 
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of  the  High  Court  of  Justice,  or  in  the  district  registry 
where  the  will  is  registered  or  the  original  grant  of 
administration  has  been  made,  or  to  which  it  may  have 
been  transmitted  (?i). 

The  application  of  an  intestate's  effects,  after  pay-   Distribution 
ment  of  his  debts  (o)  is  generally  regulated  by  the  law  of  intestate's 
of  the  country,  in  which  at  the  time  of  his  death  he 
had  his  domicil(j:>).     So  that  if  an  Englishman,  or  a 
native  of  any  other  country  die  intestate,  domiciled  in 
France  or  Scotland,  and  leaving  assets   in   England, 
they  must  be  distributed  according  to  the  French  or 
Scotch  law  of  intestate  succession.     But  as  the  succes- 
sion  to  land  upon  intestacy  is  governed  by  the  law 
of   the  country,  where  the  land   is   situate,  leasehold 
property  situate  in  England  will  devolve  in  all  respects 
according  to  English  law  on  its  intestate  owner's  death, 
even  though  he  were  domiciled  elsewhere  (q).     If  the  Stdtutcs  of 
intestate  w^ere  domiciled  in  England,  the  distribution     '^  '^^  ^"  '°"' 
of  the  surplus  of   his  personal  estate  is  regulated  by 
statutes  of  the  reigns  of  Charles  11.  and  James  II.  (r), 
commonly  called  the  Statutes  of  Distribution,  by  which 
statutes  the  rights   of  the  relations   of  the  deceased 
appear   to   have  been  first   definitely  ascertained  and 
rendered  legally  available  (s).     Under  these  statutes  if  Widow's 
the  intestate  leave  a  widow  and  any  child  or  children 
or  descendant  of   any  child,  the   widow  shall   take  a  . 

tliird  part  of  the  surplus  of  his  effects.  If  he  leaves 
no  child,  nor  descendant  of  any  child,  she  shall  have  a 
moiety.     In  this  respect,  the  distribution  is  the  same 

(n)  Stat.  21  &  22  Vict.  c.  95,  439 ;  Be  Johnson,  1903, 1  Ch.  821. 

s.  20.  (q)  Duncan  v.  Lavoson,  41  Ch. 

(o)  See  Be  Kloehe,  28  Ch.  D.  D.  394. 

175;  1    Wms.    Exors.    754,  755,  (r)  22  &  23  Car.  II.  c.  10;  1 

10th  ed.  Jac.  II.  c.  17,  s.  7.     See  Watkina 

(p)  EnoMn  v.  Wylie,  10  H.  L.  on  Descents,  Appendix,  257  gq., 

C.  1 ;  Doglioni  v.  Crispin,  L.  11.  4th  ed. ;  Be  Goodman's  Truds, 
1  H.  L.  301 :  Be  Trufort,  36  Ch.  17  Ch.  D.  2(36. 

D.  600  ;  2  Wms.  Exors.  1515,  7th  (s)  See  ante,  p.  3,  u.  (?n). 
ed. ;  1256,  10th  ed. ;  see  ante,  p. 
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Shares  of 
childrea 


and  their 
descendants. 


as  took  place  under  the  ancient  law.  But  the  widow 
of  a  man,  wlio  dies  intestate  without  leaving  issue,  is 
now  entitled  to  an  additional  interest  in  his  personalty 
under  the  Intestates'  Estates  Act,  1890(0-  ^^7  this 
Act  (w)  the  real  and  personal  estates  of  every  man,  who 
shall  die  intestate  after  the  1st  of  September,  1890, 
leaving  a  widow,  hut  no  issue,  shall,  if  not  exceeding 
5001.  in  net  value  (./ ),  belong  to  his  widow  absolutely ; 
and  shall,  if  exceeding  that  sum  in  net  value,  be  subject 
to  a  charge  in  her  favour  of  500^.,  with  interest  at  four 
per  cent,  from  the  date  of  death  till  payment,  to  be 
borne  by  the  real  and  personal  estates  in  proportion  to 
their  value.  And  the  provision  so  made  is  to  be  in 
addition  to  the  widow's  other  interest  in  her  intestate 
husband's  real  and  personal  estate,  and  any  sum  so 
charged  in  her  favour  upon  her  late  husband's  per- 
sonalty must  be  first  satisfied  and  deducted  before 
the  surplus,  in  which  she  is  entitled  to  share  under  the 
Statutes  of  Distribution,  can  be  ascertained  (3/).  The 
husband  of  a  married  woman  is  entitled  to  the  whole 
of  her  effects  (2);  including  any  personal  estate,  to 
which  she  may  have  been  entitled  as  her  separate 
property  by  virtue  of  the  Married  Women's  Property 
Act,  1882  («).  If  the  intestate  leave  children,  two- 
thirds  of  his  effects  if  he  leave  a  widow,  or  the  whole 
if  he  leave  no  widow,  shall  be  equally  divided  amongst 
his  children,  or,  if  but  one,  to  such  one  child.  But 
the  descendants  of  such  children  as  may  have  died  in 
the  intestate's  lifetime,  shall  stand  in  the  place  of  their 
parent  or  ancestor,  taking  as  between  themselves  per 


(0  Stat.  .53  &  54  A'ict.  c.  '29. 

(u)  Sects.  1 — 3.  See  Re  Ticigg' 8 
Estate,  1892,  1  Ch.  .579. 

(x)  I.e.,  after  deducting  the 
value  of  any  charges  on  the  real 
estate,  and  of  all  debts,  funeral 
and  administration  expenses,  and 
other  liabilities,  payable  out  of 
the  personal  estate ;  see  89.  5,  G ; 


Re  Twiggs  Estate,  1892, 1  Ch. 579. 

(y)  See  s.  4. 

(2)  Stat.  29  Car.  11.  c.  3,  8.  25. 

(a)  Re  Lambert's  Extale,  39  Ch. 
D.  (526,  confirming  the  opinion 
expressed  in  previous  editions  of 
this  book  and  in  Williams'  Con- 
veyancing Statutes,  456—458. 
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stirpes  {h).  Such  children,  however,  as  have  any  estate  Advance- 
hy  settlement  from  the  intestate,  or  have  been  advanced  accounted  for. 
by  him  by  portion  in  his  lifetime,  must  bring  the 
amount  of  their  advancement  into  hotch-pot,  so  as 
to  make  the  estate  of  all  the  children  to  be  equal,  as 
nearly  as  can  be  estimated.  But  the  heir  at  law,  not- 
withstanding any  lands  he  may  have  by  descent  or 
otherwise  from  the  intestate,  is  to  have  an  equal  part 
in  the  distribution  with  the  rest  of  the  children,  without 
any  consideration  of  the  value  of  such  land  (c).  If  the 
intestate  leave  no  issue,  the  interest  of  his  widow,  if 
any,  under  the  Intestates'  Estates  Act,  1890  (d),  must 
first  be  ascertained;  subject  to  which  the  intestate's 
father,  if  living,  is  entitled  to  one-half  of  the  surplus 
of  the  effects,  the  widow  taking  tlie  other  half.     If  the 

intestate  leave  neitlier  widow  nor  issue,  the  father  will  Ftither  of 

'  intestate, 

be  entitled  to  the  whole  (c).     If  the  father   be  dead, 

the  mother,  brothers  and  sisters  of  the  intestate  shall   Mother, 

take   in   equal   shares  (/),    subject,   as  before,  to   the  giTters"  ^^ 

widow's  right  to  a  moiety ;  and  brothers  or  sisters  of 

the  half  blood  have  an  equal  claim  with  those  of  the 

whole  blood  {g).      If  any  brother  or  sister  shall  have 

died  in  the  lifetime  of  the  intestate,  leaving  children, 

such  children  shall  stand  in  loco  parentis,  provided  the 

mother  or  any  brother  or  sister  be  living  {h).     If  there 

be  no  brother  or  sister,  nor  child  of  such  brother   or 

sister,  the  mother  shall  take  the  whole,  or,  if  the  widow 

be  living,  a  moiety  only,  as  before ;  but  a  stepmother 

can   take   nothing  (i).      If    there   be   no   mother,   the 

(6)  See  Burton's  Compendium,  ed. ;  1248,  10th  ed. 
pi.  1402 ;  Ross's  Tru-<U,  L.  K.  13  (/)  Stat.  1  Jac.  II.  c.  17,  s.  7. 

Eq.  286  ;  Re  Natt,  37  Ch.  D.  517.  (7)  Jes-^op  v.   Watson,  1  My.  & 

(c)  Stat.  22  &  23  Car.  II.  c.  10,  K.  "(JGS ;  Burnett  v.  Mann,  1  My. 
s.  5 ;  Boyd  v.  Boyd,  L.  R.  4  Eq.  &  K.  672,  n. 

305 ;  Taylor  v.  Taylor,  L.  R.  20  Qi)  Lloyd  v.  Tench,  2  Ves.  sen. 

Eq.  155  ;  Hatfield  v.  Minet,  8  Ch.  215  ;  Durant  v.  Prestwood,  1  Atk. 

D.  136 ;  Re  BlocJcley,  29  Ch.   D.  454  ;  West,  448. 

250;  Re  Ford,  1902,  2  Ch.  G05.  (/)  Duke  of  Rutland  v.  Duchess 

(d)  Ante,  p.  480.  0/  Rutland,  2  P.  Wms.  216. 

(e)  2  Wms.   Exors.    150G,   7th 

W.P.P.  31 
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brothers  and  sisters  take  equally,  the  children  of  such 
Next  of  kia.  as  may  he  dead  standing  in  loco  imrcntis  (j).  Beyond 
brothers'  and  sisters'  children,  no  right  of  representa- 
tion belongs  to  the  children  of  relatives,  with  respect 
to  the  shares  which  their  deceased  parents  would  have 
taken.  And  if  there  be  neither  brother,  sister  nor 
mother  of  the  intestate  living,  his  personal  estate  will 
be  distributed  in  equal  shares  amongst  those  wdio  are 
next  in  degree  of  kindred  to  him. 

Decrees  of  In  tracing  the  degrees  of  kindred  in  the  distribution 

traced  accord-  ^^  ^^^  intestate's  personal  estate,  no  preference  is  given 
inp  to  the         to  males  over  females,  nor  to  the  paternal  over  the 

Civil  IftW 

maternal  line  (k),  nor  to  the  whole  over  the  half  blood, 
as  in  the  case  of  descent  of  real  estate ;  nor  do  the 
issue  stand  in  the  place  of  the  ancestor.  The  degrees 
of  kindred  are  reckoned  according  to  the  civil  law,  both 
upwards  to  the  ancestor  and  downwards  to  the  issue, 
each  generation  counting  for  a  degree  (/).  Thus  from 
father  to  sou,  or  from  son  to  father,  is  one  degree ;  from 
grandfather  to  grandson,  or  from  grandson  to  grandfather, 
is  two  degrees ;  and  from  brother  to  brother  is  also  two 
degrees,  namely,  one  upwards  to  the  father,  and  one 
downwards  to  the  other  son.  So  from  uncle  to  nephew 
is  three  degrees,  one  upwards  to  the  common  ancestor, 
and  two  downwards  from  him ;  and  from  nephew  to 
uncle  is  also  tlu-ee  degrees,  two  upw^ards  and  one  down- 
wards. If,  therefore,  there  be  neither  issue,  father, 
brother,  sister  nor  mother  of  the  intestate  living,  such 
persons  as  are  his  next  of  kin,  according  to  the  rule 
above  laid  down,  are  entitled  in  equal  shares  2^^^^'  capita 
to  his  personal  estate,  subject  to  his  wife's  right  to  a 
moiety  should  she  survive  him.  As  the  kindred  becomes 
more  distant,  the  number  of  persons  entitled,  if  living? 

ij)  Re  Gist,  I'JUG,  1  Ch.  58 ;  2  (/)  Mentney  v.  Petty,  Pre.  Cba. 

Cb.  280.  :^m  ;    Wallia   v.    Hodson,   2   Atk. 

{k)  Moor  V.  liarkam,  1  1'.  Wras.  117  ;  2  Black.  Com.  504,  515. 
53. 
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as  well  as  tlio  difficulty  of  proving  their  respective 
pedigrees,  becomes  prodigiously  augmented.  "  It  is 
at  the  first  view  astouishiug,"  says  Blackstone  (in),  "  to 
consider  the  number  of  lineal  ancestors  which  every 
man  has  within  no  very  great  number  of  degrees  :  and 
so  many  different  bloods  is  a  man  said  to  contain  in  his 
veins  as  he  hath  lineal  ancestors.  Of  these  he  hath 
two  in  the  first  ascending  degree,  his  own  parents ;  he 
hath  four  in  the  second,  the  parents  of  his  father  and 
the  parents  of  his  mother ;  he  hath  eight  in  the  tliird, 
the  parents  of  his  two  grandfathers  and  two  grand- 
mothers; and,  by  the  same  rule  of  progression,  he 
hath  an  hundred  and  twenty-eight  in  the  seventh;  a 
thousand  and  twenty-four  in  the  tenth;  and  at  the 
twentieth  degree,  or  the  distance  of  twenty  generations, 
every  man  hath  above  a  million  of  ancestors,  as  common 
arithmetic  will  demonstrate."  The  number  of  collateral 
relations  who  may  claim  through  such  ancestors  is  of 
course  far  more  numerous. 

The   estates   of    intestate   freemen   of    the    city   of  Custom  of 

r        1        /    \  1J.  i-.i-r:i  London  and 

Loudon  (n),  and  oi  persons  having  their  fixed  or  York, 
general  residence  within  the  archiepiscopal  province  of 
York  (excepting  the  diocese  of  Chester),  were  formerly 
distributed  according  to  peculiar  customs,  apparently 
derived  from  the  ancient  mode  of  distribution  (o).  Some 
parts  of  Wales  also  appear  to  have  been  subject  to  Wales, 
peculiar  customs  of  distribution ;  for  these  several  cus- 
toms, though  postponed  to  the  right  of  testamentary 
disposition  by  the  statutes  to  which  we  have  already 
referred  (^),  were  nevertheless  not  abolished  by  those 
statutes  in  the  event  of  no  will  being  made.  But  a 
statute  of  1856  altogether  abolished  all  customary 
modes  of  administration  (q). 

(m)  2  Black.  Com.  203.  7th  ed. 

(n)  Onitloio  V.  Onslow,  1  Sim.  18.  (p)  Ante,  p.  430. 

(o)  2    Wms.    Exors.    1527    sq.,  (q)  Stat.  19  &  20  Vict.  c.  'Jl. 

31—2 
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Duty  on 

shares  of  au 

intestate's 

estate. 


The  Crown. 


The  shares  of  persons  claiming  any  personal  estate 
under  an  intestacy  are  subject  to  the  same  duty  as 
legacies  to  persons  of  the  same  degree  of  kindred  ;  and 
the  exemptions  from  duty  are  the  same  as  in  the  case 
of  legacies  (r).  If  there  he  no  next  of  kin,  the  Crown, 
by  virtue  of  its  prerogative,  will  take  the  intestate's 
personalty  as  bona  vacantia  (s),  but  subject  always  to 
the  widow's  right  to  a  moiety  in  case  she  should 
survive  (t). 


Place  of  the 
half  blood. 


Points  in 
which  dis- 
tribution is 
preferable  to 
descent. 


The  division  of  the  personal  estate  of  au  intestate, 
effected  by  the  Statute  of  Distributions,  is  remarkable 
for  its  fairness.  The  only  provision  which  might  be 
amended  is  that  which  places  the  half  blood  on  an 
equality  with  the  whole.  A  corresponding  equality  in 
interest  and  feeling  but  rarely  exists  in  actual  life. 
The  proper  place  for  the  half  blood  appears  to  be  that 
now  assigned  to  them  in  the  descent  of  real  estate, 
according  to  the  recommendation  of  the  Eeal  Property 
Commissioners,  namely,  next  after  those  of  the  same 
degree  of  the  whole  blood  (u).  The  appointment  of  an 
executor  or  administrator,  in  whom  the  whole  personal 
property  is  vested,  with  full  power  of  disposition,  tends 
greatly  to  simplify  the  title  to  leasehold  estates  and 
other  property  of  a  personal  nature.  It  could  be 
wished,  however,  that  the  office  of  an  administrator 
were  transmissible  in  the  same  manner  as  that  of  an 
executor.  In  other  respects,  the  distribution  of  per- 
sonal estate  on  intestacy  approaches  far  more  nearly 
to  the  disposition  wldch  the  deceased  himself  would 
probably  liave  made,  than  the  descent  of  real  property, 
either  at  the  common  law  or  according  to  the  custom 
of  gavelkind.     A  person  possessed  only  of  small  landed 

(r)  Stats.  55  Geo.  III.  c.  18i;  1902, 1  Ch.  817.   See  stats.  39  &  40 

44  Vict.  c.  12,  8s.  :!G,  11,  42.     See  A'ict.   c.    18   (repealing  15  &  16 

cmte,  pp.  4,")8,  450,  n.  (;/).  Vict.  c.  ;>);  47  &  48  Vict.  c.  71. 

(s)  Taylor  v.Haygarth,  14  Sim.  (<)  CJave  v.  Robertit,  8  Sim.  214. 

8  ;  Voicell  v.   Merrett,  1  Snia.  &  (m)  See  "Williams.   11.  P.  228. 

Gifl".   381 ;   Ee    BarnelCs    Trusts,  20th  ed. 
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property  usually  devises  it  to  trustees  for  sale,  with  full 
power  to  give  receipts  to  purcliascrs,  and  directs  the 
division  of  the  produce  by  liis    trustees  amongst   his 
children  in  such  shares  as  ho  may  think  just,  with 
regard  to  the  provision  already  made  for  any  of  them 
in  his  lifetime.     He  does  not  leave  his  younger  children 
to  beggary  in  order  that  his  whole  property  may  devolve 
to  his  eldest  son  according  to  the  course  of  the  common 
law,  a  course  pursued,  as  the  author  believed,  in  no 
other  civilised  country  in  the  world  (x).     Neither  does 
he  leave  it  to  all  his  sons  equally  in  undivided  shares, 
thus  inflicting  an  injustice  on  his  daughters,  and  allow- 
ing all  plans  for  the  improvement  of  the  lands  to  be 
checked   by  one   dissentient  voice,  unless  a  partition 
should  be  resorted  to,  by  which  the  property  would  be 
split  up  into  parcels  too  small  for  the  convenience  of 
agriculture.     If  by  any  accident  a  man  should  die  with- 
out making  his  will,  it  would  seem  to  be  the  province 
of  an  equitable  legislature  to  make  such  a  disposition 
of  his  property  as  would,  in  ordinary  circumstances, 
most  nearly  correspond  with  liis  intention.     It  is  true 
that  when  property  is  large  it  is  usually  entailed  on  the 
eldest  son  and  his  issue  subject  to  moderate  portions 
for  the  younger  children.     This  custom  of  primogeni-  Primo- 
ture  is  suited  to  the  institutions  of  our  country,  and  to  ^^^^  "''*'■ 
the  habits  of  the  class  to  which  large  landed  property 
usually  belongs,  and  the  author  had  no  wish  to  see  it 
disturbed.     The  settlements,  however,  by  which  the.se 
entails  are  created  are  more  frequently  made  by  deed 
than  by  will.    They  almost  invariably  contain  provisions 
for  the  portions  of  younger  children,  varying  in  amount 
with  the  value  of  the  property ;  and,  whetlier  made  by 
deed  or  will,  they  are  usually  long  and  intricate  in  their 
nature,  providing  for  the  numerous  contingencies  which 
may  arise  under  the  peculiar   circumstances   of  each 
family.     Nothing  in  fact  can  he  more  different  than 
(«)  Co.  Litt.  191  a,  n.  (1),  vi.  i. 
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the  devolution  of  an  estate  to  the  eldest  son  under  a 
family  settlement,  and  the  descent  on  an  intestacy  to 
the  eldest  son  as  heir  at  law.  In  the  one  case  he  takes 
snhject  to  the  proper  claims  of  the  other  members  of 
his  family;  in  the  other  he  is  hound  to  them  by  no 
ol)ligation  at  all.  There  seems  to  be  no  method  of 
making,  in  case  of  intestacy,  any  sort  of  disposition  of 
landed  property  which  might  be  reasonably  simple,  and 
at  the  same  time  resemble  an  ordinary  family  settle- 
ment. If  such  a  settlement  be  not  made  by  deed,  the 
owner  has  ample  power  of  effecting  the  same  ol^ject  ])y 
his  will.  Intestacy,  in  fact,  rarely  happens  to  the  owner 
of  large  landed  property.  The  property  which  descends 
to  heirs  under  intestacies,  though  large  in  the  aggre- 
gate, is  generally  small  in  individual  cases.  Wlien  the 
wishes  of  all  cannot  l>e  consulted,  that  which  would 
have  been  the  wish  of  the  generality  of  intestates  ought 
apparently  to  form  the  foundation  of  the  rule.  From 
a  consideration  of  these  circumstances  the  reader  may 
perhaps  be  induced  to  think,  that  if,  in  case  of  intestacy, 
the  rules  for  the  devolution  of  real  and  personal  estate 
were  identical,  and  witli  some  slight  variations  similar 
to  those  which  now  exist  as  to  personalty,  the  law  on 
this  subject  w^ould  l)e  rendered  both  more  simple  and 
more  just. 

Descent  and  The  descent  of  real  estate  to  distant  heirs,  and  the 
to  distaiiT  devolution  of  personalty  to  distant  kindred,  involve  an 
heirs  and  amount  of   learning   and   litigation,    the    abolition    of 

which  would  perhaps  be  desirable.  The  family  and 
near  relations  of  an  intestate  have  generally  claims 
upon  his  bounty,  which  ought  not  to  be  disappointed 
by  the  accident  of  his  decease  without  making  a  will. 
But  distant  relatives  have  seldom  any  such  claims,  nor 
consequently  any  expectation  of  such  claims  being  ful- 
filled. To  withhold  from  them,  therefore,  that  which 
they  had  never  expected  to  enjoy,  would  not  be  to  inflict 


OF   INTESTACY.  487 

a  loss.  Under  the  present  system,  the  property  of  an 
intestate  who  has  no  near  relations,  is  not  iinfrequently 
frittered  away  in  expensive  contests  between  opposing 
claimants,  or  else  it  devolves  unexpectedly  upon  persons 
who,  for  want  of  previous  education,  are  unable  to  make 
use  of  it  witli  Ijeuefit  either  to  themselves  or  to  the 
community.  In  a  country  so  heavily  burdened  as  our 
own,  any  addition  to  the  public  income,  not  having  the 
pressure  of  a  tax,  would  be  a  very  desirable  acquisition. 
Such  an  addition  might,  as  it  appeared  to  the  author, 
be  very  properly  made  by  the  devolution  to  the  public 
of  the  properties  of  intestates  having  none  but  distant 
relatives.  The  country  in  which  a  man  has  lived,  and 
in  which  his  property  has  been  acquired,  or  at  any  rate 
protected,  has  certainly  some  claims  upon  him, — claims 
which  seem  preferable  to  those  of  the  man  who,  in  the 
case  of  real  estate,  founds  his  title  on  his  descent  from 
the  mother  of  the  most  remote  male  paternal  ancestor  of 
the  intestate  (y),  or  who  claims  a  share  in  the  personalty 
because  he  chances  to  be  a  survivor  amongst  the 
multitude  standing  in  the  fifth  or  sixth  degree  of  a 
series  of  kindred  which  increases,  as  it  grows  distant, 
in  geometrical  progression  («). 

We  have  seen  {a)  that  the  share,  to  which  any  person  Vesting, 
may  be  entitled  under  the  Statutes  of  Distribution  in 
an  intestate's  effects,  vests  in  liim  on  the  death  of  the 
intestate  and  will  be  payable  to  his  own  executor  or 
administrator  if  he  die  before  the  estate  be  actually 
distributed.  Such  a  share,  while  unpaid,  may  be  Alienation  for 
attached  by  the  same  process  of  equitable  execution,  as 
is  available  against  an  unpaid  share  of  a  testator's 
residuary  estate  (h). 

(y)  See  Williams,  R.   P.  229,  in  Mill's  Political  Economy,  vol. 

20th  ed.  i.,  pp.  272,  273,  2nd  ed. 

(z)  The  author's  attention  was  (a)  Ante,  p.  470. 

since  called  to  a  similar  proposal  (h)  Ante,  p.  i"!. 
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CHAPTER  V. 

OF   THE   MUTUAL   RIGHTS    OF   HUSBAND    AND   WIFE. 

A  VERY  great  change  was  made  in  the  legal  capacity 
of  married  women  and  in  the  respective  rights  of 
husband  and  wife  by  the  Married  Women's  Property 
Act,  1882  («).  This  Act  came  into  operation  on  the 
1st  of  January,  1883  (&);  and  the  rights  of  wives  who 
were  married  on  or  after  that  day,  are  chiefly  regulated 
by  its  provisions.  Married  women,  however,  whose 
marriage  took  place  before  that  date,  remain  in  many 
respects  still  subject  to  the  previous  law.  So  that  a 
knowledge  of  the  law,  which  was  in  force  before  the 
commencement  of  this  Act,  will  be  necessary  for  the 
legal  practitioner  for  some  time  to  come.  It  is,  more- 
over, impossible  to  understand  the  Act  without  some 
acquaintance  witli  the  previous  law.  For  these  reasons 
it  is  proposed  in  the  present  chapter  to  explain  first 
the  rights  given  to  husband  and  wife  respectively  by 
the  common  law,  and  the  important  rights  secured  to 
married  women  by  Courts  of  Equity,  together  with 
the  modifications  introduced  by  the  Married  Women's 
Property  Act,  1870(c),  and  other  statutes;  and  then 
to  consider  the  changes  made  l)y  the  Married  Women's 
Property  Act,  1882  (d). 


Ancient  Down  to  the  time  when  the  Act  of  1882  took  effect, 

husband  and     ^^'^  principles  which  governed  the  legal  (as  distinguished 

wife.  from  the  equital  )le)  rights  of  husband  and  wife  to  personal 

property  were  traceable  rather  to  the  circumstances  of 


(«)  Sfat.  45  &  40  Vict.  c.  75. 
See  Williams'  Conveyancing 
Statutes,  pp.  373  sq.,  4 IS.  Vll. 

(b)  Sect.  25 ;  ibid.,  p.  40:5,  and 


Bee  p.  436,  note  (q). 

(c)  Stat.  33  &  34  Vict.  o.  93. 
Id)  Stat.  45  &  40  Vict.  c.  75. 
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ancient  than  of  modern  times.  In  ancient  times  landed 
property  was  by  far  tlie  most  important;  and  tlio  wife 
was  accordingly  entitled  to  a  provision  out  of  the  lands 
of  her  husband,  in  the  event  of  her  surviving  him,  which 
no  alienation  that  he  could  make,  nor  any  debts  which 
he  might  incur,  were  able  to  set  aside  (e).  But  the  law 
made  no  such  provision  in  the  wife's  favour  with  regard 
to  the  husband's  chattels ;  although  the  early  law  did 
indeed  prevent  a  husband  from  bequeathing  more  than 
a  certain  part  of  his  chattels  away  from  his  wife  or 
children  (/).  As  we  have  seen,  however,  this  ancient  rule 
came  in  time  to  take  the  place  of  an  exception  to  the 
general  law,  which  has  not  allowed  a  wife  to  take  any 
interest  in  her  husband's  personalty,  except  in  case  of  his 
intestacy  (g).  A  husband,  on  the  other  hand,  according 
to  the  established  common  law,  was  considered  abso- 
lutely entitled  to  such  personal  chattels  as  his  wife 
might  possess  (h).  In  this  respect  the  law  was  then 
both  simple  and  sufficient.  By  the  act  of  marriage, 
the  wife  placed  herself  under  the  coverture  or  protec- 
tion of  her  husband.  She  became  in  the  law  French 
of  those  days  a  feme  covert.  Thenceforth  all  demands 
to  which  she  was  personally  liable  were  to  be  answered 
by  her  natural  protector.  The  wife  was  considered  as 
merged  in  her  husband,  and  both  were  regarded  as  but 
one  person  (i).  Accordingly,  all  rights  in  respect  of 
personal  estate,  which  were  enjoyed  by  a  man  at  the 
time  of  marriage,  remained  to  him  unaltered  after 
marriage.  A  husband  moreover  enjoyed  the  full  legal 
capacity  for  acquiring  and  exercising  all  rights  with 
regard  to  property,  just  as  much  as  an  unmarried  man. 
And  in  this  respect  tlie  law  still  remains  the  same.  But 
the  capacity  of  the  wife  for  acquiring  and  exercising 

(e)  See  Williams,  E.   P.   314,  the  law  of  husband  and  wife,  see 

20th  ed.  P.  &  M.  Hist.  Eng.  Law,  i.  4(55, 

(/)  Ante,  pp.  2,  436.  ii.  397  .«?.,  402,  425  sq.,  435. 
((7)  A7ite,  pp.  430,  479.  (i)  Williams,  B.    P.  299,  20th 

(h)  As  to  the  early  history  of  cd. 
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rights  over  personal  estate  was  by  the  common  law 
mainly  transferred  to  the  husband  during  the  period 
of  her  coverture,  that  is,  during  the  continuance  of 
the  marriage  (Z;).  So  long  therefore  as  the  coverture 
continued,  tlie  husljand  was  al)solutely  entitled  to  all 
personal  property  which  his  wife  might  have  or  acquire, 
and  whicli  was  in  possession  or  was  reduced  by  him 
into  his  possession.  During  the  same  period  however 
he  was  liable  to  be  sued,  jointly  with  his  wife,  in  respect 
of  all  contracts  made  by  her  before  marriage  (I),  and  all 
torts  (m)  committed  by  her  either  before  or  during  the 
marriage  (n) .  He  might  thus  be  made  liable  to  the 
payment  of  all  deljts  which  she  might  have  incurred 
before  marriage.  Until  the  passing  of  the  statute  above 
mentioned,  these  simple  principles  pervaded  the  law 
relating  to  the  husband's  interest  in  his  wife's  personal 
estate  ;  although  the  several  different  species  of  personal 
estate  to  which  modern  civilisation  has  given  rise,  con- 
joined with  the  rules  of  equitable  administration  laid 
down  by  the  Court  of  Chancery,  and  the  anomalous 
rights  conferred  upon  manied  women  by  the  Married 
Women's  Property  Act,  1870  (o),  gave  to  this  branch 
of  law  a  perplexity  unknoAvn  to  the  simple,  though 
somewhat  harsh,  rules  of  our  ancestors. 


The  -wifo's 
chattels 
personal  be- 
longed to  her 
husband. 


In  the  first  place  then,  l)y  the  common  law,  personal 
property  of  the  ancient  kind,  namely,  chattels  personal 
or  movable  goods,  belonging  to  the  wife  at  the  time  of 
her  marriage,  or  given  to  her  afterwards,  became  the 
absolute  property  of  her  husband  in  the  same  manner 
precisely  as  if  they  had  been  originally  his  own,  or  had 
been  subsequently  given  to  him(j;).  He  might  dispose 
of  them  as  he  pleased  in  his  lifetime  or  by  his  will ; 


(k)  See  Williams'  Conveyanc- 
ing Statutes.  373—876. 
(/)  Ibid.,  39G,  432—430. 
(m)  See  ante,  p.  147. 
(n)  See  Williams'   Conveyanc- 


ing Statutes,  309  sq. 

(o)  Stat.  33  &  34  Vict.  c.  93. 

(p)  Co.  Litt.  300  a.  3.")1  b  ;  Bac. 
Abr.  Baron  and  Feme  (C.)  3 ;  1 
Hop.  Husband  and  Wife,  109. 
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they  were  subject  to  his  debts ;  and  if  he  died  intestate, 
the  wife  had  no  further  claim  to  tlicm  than  to  any  other 
of  his  effects.  So  imperative  was  this  rule,  that  if 
chattels  personal  in  possession  were  given  to  a  married 
woman  jointly  with  a  stranger,  the  law  instantly  severed 
the  jointure,  and  made  the  husljand  and  the  stranger 
tenants  in  common  (q). 

The  only  exceptions  to  this  sweeping  rule  were  the  Pfirapher- 
wiie's parajjJicrnalia,  so  called  from  the  Greek  irapacp^pvr], 
being  things  to  which  the  wife  was  entitled  over  and 
above  her  dower.  The  wife's  paraphernalia  consisted  of 
her  apparel  and  ornaments  suitable  to  her  rank  and 
degree  (?•) ;  and  gifts  made  l)y  the  husband  to  his  wife 
of  jewels  or  trinkets  to  be  worn  l)y  her  as  ornaments 
were  considered  as  part  of  her  paraphernalia  (s) .  These 
articles,  equally  with  the  wife's  other  personal  chattels, 
might  be  disposed  of  by  tlie  husband  in  his  lifetime  (t), 
and,  with  the  exception  of  the  wife's  necessary  clothing, 
were  also  liable  to  his  debts  {u).  The  wife  also  herself 
had  no  power  to  dispose  of  them  by  gift  or  will  during 
her  husband's  lifetime  {x).  But  paraphernalia  differed 
from  the  wife's  other  personal  chattels  in  this  respect, 
that  the  husband,  though  he  might  dispose  of  them  in 
his  lifetime,  had  no  power  to  bequeath  them  away  from 
his  wife  by  his  will  {y).  Gifts  of  jewels  or  trinkets  made 
to  the  wife  by  a  relative  or  friend,  either  upon  or  after 
lier  marriage,  were  generally  considered  in  equity  as 

(5)  Bracebridge  v.  Cooh,  Plow-  189o,  P.  1. 

den  416,  418 ;    Re  Barton' g  wiU,  (t)  Ibid. ;    2   Rop.   Hush,    and 

10  Hare   12;  Be  Butler's  Trusts,  Wife,  141. 

38  Ch.  D.  286.  (m)  2  Bl.  Com.  486 ;  Bidout  v. 

(r)  2   Bl.    Com.    436;   2    Rop.  Earl  of  Plymouth,  2  Atk.  104; 

Husb.   and   Wife,   140 ;  11    Yin.  Lord  Tovmsend  v.    Wyndham,  2 

Abr.  tit.  Executor  (Z.  5).  Yes.  sen.  1,  7. 

(s)  Graham  v.  Londonderry,  3  (a;)  2   Eop.   Husb.    and   Wife, 

Atk.   304;    Jervoise    v.    Jervoise,  141. 

17  Beav.  5G6.     See  Be  Breton's  (y)  Tijunng  v.    Tipping,   1   P. 

estate,    17    Ch,    D.    416,    as    to  Wms.  730 ;  Northey  v.  Northey,  2 

the  jewellery ;  TasJcer  v,  Tasher,  Atk.  77. 
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Choses  in 
action. 


Husband 
mi.ulit  keep 
them  if  he 
could  get 
them  during 
coverture. 


Legal  clioses 
in  action. 


intended  for  her  separate  use(z),  in  which  case  they 
were  not  reckoned  amongst  her  paraplicrnalia,  but  were, 
as  we  shall  hereafter  see,  exempt  from  the  control  and 
debts  of  her  husband,  and  might  be  disposed  of  by  the 
wife  in  ilio  same  manner  as  if  she  were  unmarried. 

With  regard  to  such  of  the  wife's  personal  estate  as 
was  not  in  possession,  but  for  which  she  had  only  a 
right  to  sue,  the  rights  of  the  husband  were  different 
according  as  the  proceedings  against  the  persons  liable 
to  be  sued  were  required  to  be  taken  in  a  court  of  law 
or  of  equity.  Property  of  this  nature,  as  we  have 
already  seen  (a),  is  termed  in  law  Frencli  choses  in 
action:  such  as  might  be  recovered  by  action  at  law 
were  called  legal  choses  in  action,  and  such  as  might 
be  recovered  by  suit  in  equity  were  called  equitable 
clioses  in  action.  AVitli  regard  to  each  of  them,  the 
rights  of  the  husband  were  of  a  different  kind,  although 
in  each  the  same  rule  applied,  that  if  he  could  get 
them  into  his  possession  during  the  coverture  he  had 
a  right  to  keep  them,  otherwise  they  would  belong  to 
his  wife  (b). 

Legal  choses  in  action  consist  principally  of  debts 
due  to  the  wife,  and  secured  or  not  by  bond  or  by  bills 
or  promissory  notes.  Of  all  these  the  husband  had  a 
right  to  receive  payment,  and,  should  payment  have 
been  refused  him,  he  might  sue  for  tliem  in  the  joint 
names  of  himself  and  his  wife  (c) ;  but  bills  and  notcg 
of  the  wife  payable  to  order,  being  transferal  ile  l)y 
indorsement,  might  be  indorsed  by  the  husl)and  alone  (d), 
or  sued  for  in  his  own  name(f).     All  such  legal  choses 


(2)  Graham  v.  Londonderry,  3 
Atk.  :!94;  2  Rop.  Husb.  and 
Wife.  14;J. 

('()  Ante,  p.  27. 

(h)  2  151.  Com.  134 ;  1  Wraa. 
Exors.  84(;  sq.,  7th  ed. ;  G41  sq., 
lOth  ed. 

(c)  1    Rop.    Husb.    and   Wife, 


213,  214  :  Sherrington  v.  Yates,  12 
M.  &  W.  855.  In  tliis  case  the 
note  was  not  payable  to  order, 
and  therefore  not  negotiable. 

(ri)  Mason  v.  Morijun,  2  A.  & 
E.  30. 

(e)  Burrough  v.  Moss,  10  B.  & 
C.  55S. 


OF   THE   MUTUAL   EIGHTS   OF   HUSBAND   AND   WIFE. 


493 


in  action  as  accrued  to  the  wife  after  her  marriage  might 
be  sued  for  by  the  husband,  either  in  the  joint  names  of 
himself  and  his  wife,  or  in  his  own  name  only  (/);  but 
if  the  wife  had  really  no  interest,  he  could  not  of  course 
make  use  of  her  name  (g).  If  the  husband  sued  in  the 
joint  names  of  himself  and  his  wife,  the  benefit  of  the 
judgment  of  the  Court  survived  to  her  in  the  case  of 
his  decease  (Ji) ;  but  if  he  sued  in  his  own  name,  the 
benefit  of  the  judgment  formed  part  of  his  own  per- 
sonalty. If,  however,  the  husband  should  not  have 
received  the  money  in  his  lifetime,  or  should  not  have 
obtained  judgment  for  it  in  his  own  name,  on  his 
decease  his  wife  became  entitled  by  survivorship  to 
the  chose  in  action,  so  remaining  still  unreduced  into 
possession  (i),  and  bills  and  notes  formed  no  exception 
to  this  rule  {h)  :  but  if  the  wife  died  Ijefore  her  husband,  Husband  sur- 
these  choses  in  action,  still  remaining  unreduced,  formed   7\^'°"'  "^"j* 

'  °  '  take  out  ad- 

part  of  her  personal  estate ;   and  her  husband  had  to  miuistratiou. 

take  out  administration  to  her  effects  before  he  could 

proceed   to   recover   them  (/).     When   recovered,    they 

belonged  to  him  absolutely,  as  did  any  other  personalty, 

which  he  might  acquire  as  his  wife's  administrator  {m). 

But  the  husband,  as  the  administrator  of  the  wife,  was 

bound  to  satisfy  her  ante-nuptial  debts  and  other  personal 

liabilities  out  of  the  assets  which  he  acquired  in  that 

capacity  {n).     The  only  exception  to  the  rule,  requiring  Exception. 

the  husband  to  take  out  administration  to  the  wife  in 

order  to  recover  her  chose  in  action,  occurred  in  the 

case  of  the  husband  being  entitled,  in  right  of  his  wife, 

to  "  any  estate  in  fee  simple,  fee  tail,  or  for  term  of  life, 


(/)  1  Kop.  Husb.  and  Wife, 
21o. 

((/)  Abbot  V.  Bloficld,  Cro.  Jac. 
644. 

(/()  1  Vcrn.  396 ;  1  Itop.  Husb. 
and  Wife,  212. 

(0  Co.  Litt.  aSl  b. 

(fe)  Richards  v.  Bichards,  2  B. 
&  Ad.  447  ;  :!6  R.  R.  619  ;  Gaters 
V.  Madeley,  6  M.  &  W.  42^  ;  Hart 


V.  Stephens,  6  Q.  B.  937  ;  Scar- 
pellini  v.  Atclieson,  7  Q.  B.  SiJ4. 

(0  1  l!op.  Husb.  and  Wife,  205. 
See  Belts  v.  Khnpton,  2  B.  Ik,  Ad. 
273. 

(m)  See  Williams'  Conveyanc- 
ing Statutes.  375,  452—454; 
Smart  v.  Tranter,  43  Ch.  D.  587. 

(h)  Williams'  Conveyancing 
Statutes.  454. 
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of  or  ill  any  rents  or  fee  farms;"  in  which  case  the 
husband,  after  the  death  of  his  wife,  was  empowered 
by  statute  (o)  to  recover  the  arrears  accrued  to  his  wife 
before  marriage  by  action  of  debt  or  distress.  But  this 
provision  did  not  apply  to  the  rents  reserved  upon  leases 
for  years  (j^^). 


Equitable 
clioses  in 
action. 


Wife's  equity 
for  a  settle- 
ment. 


Equitable  choses  in  action  consist  principally  of  lega- 
cies, residuary  personal  estate  of  testators,  and  money 
in  the  funds.  But  all  kinds  of  personal  property,  in- 
cluding chattels  real(q),  vested  in  trustees,  who  were 
formerly  answerable  only  to  the  Court  of  Chancery, 
were  subject  to  a  rule  of  equity,  by  which  equitable 
choses  in  action  were  mainly  distinguished  from  such 
as  w^ere  merely  legal.  This  rule  was  as  follows :  that 
the  Court  of  Chancery  would  not  assist,  nor,  if  the  wife 
should  dissent,  would  it  allow  the  husband  to  recover 
or  receive  any  property  of  his  wife  recoverable  only  in 
that  Court,  without  his  settling  a  due  proportion  of  such 
property  on  his  wife  and  children  (r).  The  right  of  the 
wife  to  such  a  provision  was  termed  the  wife's  equity  for 
a  settlement  (-s).  In  fixing  the  proportion  to  be  settled, 
a  prior  settlement  was  always  taken  into  account  (0. 
But  where  no  settlement  had  previously  been  made,  the 
proportion  required  to  be  settled  on  the  wife  was  most 
frequently  one-half  (?/.);  and  sometimes  the  Court  has 
gone  so  far  as   to  require  a  settlement  of  the  whole 

VIII.  c.  37, 


(o)  Stat.  82  Hen 

8.3. 

(p)  Prescott  V.  Boucher,  3  B.  & 
Ad.  849. 

(q)  Hansom  v.  Keating,  4  Hare, 
1.  As  to  the  question  of  the 
wife's  equity  to  a  settlement  out 
of  the  rents  and  profits  of  here- 
ditaments belonging  to  her  fur  an 
equitable  estate  of  freehold,  see 
Williams,  R.  P.  30»J,  20th  ed. 

(r)  It  was  formerly  licld  that 
the  wife's  equity  to  a  settlement 
did  not  extend  to  sums  under 
2U0/. ;  Foden  v.  FiniKy.  4  Kuaa. 


428;  but  this  distinction  was 
afterwards  abolished  ;  In  re 
Cutler,  14  Beav.  220 ;  He  Kincaid, 
1  Drew.  326. 

(«)  1  i;op.  Husb.  and  Wife,  256 
s(/.;  Re  Briunt,  30  Ch.  D.  471. 

(0  March  v.  Head,  3  Atk.  720 ; 
Lndy  Elihanliv.  Montolieu,  5  Yes. 
737 ;  o  Ii.  it.  151 ;  Enldne's  Trust, 
1  K.  &  .J.  302  ;  Spirctt  v.  Willows, 
L.  I{.  1  Ch.  520. 

(«)  1  Rop.  Husb.  and  AVife, 
260;  Archer  v.  Gardiner,  1  C.  P. 
Coop.  340. 
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fund  (,c).  Although  the  children  were  usually  inserted 
in  the  settlement,  yet  the  right  was  personal  to  the 
wife,  and  might  be  waived  by  her(?/);  nor  would  it 
survive  to  the  children  in  case  of  her  decease,  before 
the  Court  had  made  its  decree  (z) ;  but  if  she  died 
after  the  decree,  it  would  still  have  been  carried  into 
effect  for  the  benefit  of  the  children  (a).  The  ultimate 
limitation  in  default  of  children  was  in  favour  of  the 
husband  absolutely ;  as,  but  for  the  equity  to  a  settle- 
ment, the  property  would  have  been  his  o\vn(&).  This 
rule  of  the  Court  of  Chancery,  by  which  a  settlement 
was  enforced,  was  founded  on  one  of  the  maxims  of 
equity,  that  he  who  would  have  equity  must  do  what  is 
equitable  (c) ;  it  could  not,  therefore,  be  enforced  until 
the  time  arrived  when  the  fund  became  payable  to  the 
husband  (d).  If,  however,  as  most  frequently  happened, 
the  husband  could  obtain  from  the  executor  or  trustee 
of  the  fund  in  question  payment  of  it  to  himself,  with- 
out the  assistance  of  the  Court,  he  had  a  right  to  do  so, 
and  in  this  case  the  wife's  equity  was  at  once  excluded. 
And  if  the  time  of  payment  had  arrived,  the  executor  or 
trustee  might  safely  pay  over  the  fund  to  the  husband, 
unless  the  wife  should  have  already  commenced  a  suit 
or  an  action  to  enforce  her  right  to  a  settlement  (c). 
The  receipt  of  the  fund  by  the  husband,  when  it  had 

(x)  Brett  V.  Greenwell,  3  You.  G  Beav.  344  ;  overruling  Steinmitz 

&  Coll.  230  ;  Gardner  v.  Marshall,  v.  Halthin,  1  Glvn.  &  Jam.  G4 ; 

14   Sim.    575;  Scott  v.  Spashett,  Baker  v.  Bayldo'n.  8  Hare,  210; 

3   IMac.   &   G.   599 ;    Dunhiey  v.  Wallace  v.  Auldjo,  1  De  Gex,  J. 

Dunkley,  2  De  Gex,  M.  &  G.  390  ;  &  S.  643. 

Marshall  v.  Fowler,  16  Beav.  249  ;  (a)  Groves  v.   Clarke,  1  Keeu, 

Gent  V.  Harris,  10  Hare,  383  ;  Re  132  ;   S.   €.,  Groves  v.  rerkim,  6 

Welrhman,  1  Giff.  31 ;  Taunton  v.  Sim.  584. 

Morris,   11   Oh.  D.  779;  R<id  v.  (&)  Groxton   v.   May,   L.    R.   9 

Beid,  33  Ch.  D.  220.  I'^.q.  404  ;    Walsh  v.   Wason,  L.  B. 

(y)  Murray   v.    Lord    Elibank,  8  Ch.  482. 

13  Yes.  6;  7  B.  B.  346.     But  the  (c)  2  B.  AVms.  641. 

wife  having  once  insisted  on  her  (d)  Oshorn  v.  Morgan,  9  Hare, 

right  could  not  afterwards  waive  432. 

it ;  Barker  v.  Lea,  6  Mad.  330  ;  (e)  1   Bop.    Husb.    and   Wife, 

Whittem  v.  Sawyer,  1  Beav.  593.  273  ;  Murray  v.  Lord  Elihanh,  10 

(z)  T)e  La  Garde  v.  Lempriere,  Ves.  90  ;  7  B.  B.  346. 
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become  payable,  was  also  an  effectual  bar  to  the  wile's 
right  by  survivorship  (/). 


Effect  of  the 

husband's 

iiBsiL'ument. 


Assignment 
of  wife's 

reversionary 
choses  in 
action. 


If  the  husband,  instead  of  obtaining  payment  of  the 
fund,  should  have  assigned  it  to  a  third  person  {g),  or 
if  he  should  have  become  bankrupt  {h),  his  assignee  or 
the  trustee  for  his  creditors  would  have  taken  subject 
to  the  wife's  equity  for  a  settlement,  in  the  same  manner 
as  if  no  assignment  had  been  made.  But  if  the  interest 
to  wliich  the  wife  was  entitled  consisted  of  an  equitable 
estate  for  her  life  only,  an  assignee  from  the  husband 
of  such  life  interest  for  valuable  consideration  would 
have  been  entitled  to  hold  it  as  against  the  wife's  equity 
for  a  settlement  (^) ;  although  she  would  have  been 
entitled  to  a  settlement  as  against  his  creditors'  trustee 
in  bankruptcy  (/(:;).  If  the  husband  died  before  the 
assignee  got  possession  of  the  fund,  leaving  his  wife 
surviving,  the  wife's  right  by  survivorship  prevailed 
over  the  title  of  the  creditors'  trustee  in  bankruptcy  (/) 
or  the  assignee  for  valualjle  consideration  {m). 

If  the  wife  should  have  been  entitled  to  any  chose 
in  action,  whether  legal  or  equitable,  of  a  reversionary 
nature,  the  effect  of  an  assignment  by  the  huslmud  was 
different  in  different  circumstances.  The  wife  could 
not  assign  {n) ;  for  1  )y  the  act  of  marriage  she  deprived 


(/)  1  Kop.  Husb.  and  Wife, 
220  ;  Bees  v.  Keith,  11  Sim.  888  ; 
Cunningham  v.  Antrohus,  10  Sim. 
436. 

(g)  1  Eop.  Husb.  and  Wife, 
271 ;  Malcolm  v.  Charlcicorth, 
1  Keen,  73,  74;  Scott  v.  Sjia-fhett, 
3  Mac.  &  G.  599  ;  Ckirter  v. 
Taggart,  5  De  Gex  &  Sm.  49 ; 
1  De  Gex,  M.  &  G.  28(5.  Sec 
Ward  V.  Yates,  1  Drew.  &  S.  80. 

(/t)  1  Kop.  Husb.  and  Wife,  2G8  ; 
Taunton  v.  Morris,  11  I'll.  D.  779. 

(i)  Elliott  V.  Cordell,  i)  3Iad. 
149;  21  U.  R.  287;  Stanton  v. 
Hall,  2  Ihiss.  &  i\I.  175,  182;  31 
R.  II.  49  ;  Tidd  v.  Listtr,  10  Hare. 


140,  154  ;  3  De  Gex,  M.  &  G.  857  ; 
Re  Duffy's  Trust,  28  Beav.  386. 

(70  Wright  v.  Morley,  11  Vcs. 
17;  8  R.  R.  69;  Taunton  v. 
Morris,  11  Ch.  D.  779. 

(I)  Pierce  v.  Thornley,  2  Sim. 
167. 

(m)  Ilutchings  v.  Smith,  9  Sim. 
137 ;  Ellison  v.  Elwin,  13  Sim. 
309;  Ashhy  v.  Ashhy.  1  Coll.  553; 
Le  Vasseur  v.  Scratfon,  14  Sim. 
116;  Michelmore  v.Mudge,  2  Girt. 
183  ;  Frole  v.  Soady.  L.  R.  3  Cli. 
220. 

(n)  Otherwise  than  under  stat. 
20  &  21  Mot.  c.  57.  stated  below; 
Seuton  V.  Seaton,  13  App.  Cas.  61. 
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herself  of  all  power  so  to  do;  and  the  husband  could 
only  assign  to  another  the  interest  to  which  he  might 
be  entitled  liimself.  Suppose,  therefore,  that  the  wife  Example, 
was  entitled,  on  the  death  of  A.,  a  living  person,  to  a 
sum  of  stock  standing  in  the  names  of  trustees,  and 
that  her  husband  made  an  assignment  of  this  rever- 
sionary interest  to  B.,  a  purchaser ;  the  benefit  which 
accrued  to  B.  by  virtue  of  this  assignment,  varied, 
according  as  the  husband,  the  wife,  or  A.,  the  tenant 
for  life,  happened  to  die  first.  If  the  husband  died 
first,  B.  lost  his  purchase ;  for  the  wife  having  survived 
her  husband,  became  on  the  death  of  A.  entitled  to  the 
stock,  which  had  never  been  reduced  into  the  possession 
of  her  husband,  or  of  B.,  his  assignee  (u).  If  A.  died 
first,  B.  might  then  obtain  a  transfer  of  the  stock,  if 
the  trustees  chose  to  transfer  it  to  him,  and  if  the  wife 
should  not  have  brought  a  suit  or  an  action  to  enforce 
her  equity  to  a  settlement  (p).  But  if  the  trustees 
refused  to  transfer  without  the  direction  of  the  Court, 
or  if  the  wife  insisted  upon  her  right,  then,  as  we  have 
seen(^),  B.  most  probably  oljtained  only  half  of  the 
fund  for  his  own  benefit,  and  was  obliged  to  settle 
the  other  half  on  the  wife  and  children.  If,  however, 
the  wife  died  first,  then  this  chose  in  action,  not  having 
been  reduced  into  possession,  remained  part  of  the 
wife's  personal  estate,  like  a  legal  chose  in  action  under 
the  same  cii'cumstances  (r) ;  and  the  husband,  on  taking 
out  administration  to  his  wife,  was  bound  by  his  pre- 
vious assignment.  B.  accordingly  in  this  single  event 
obtained  the  whole  fund,  subject,  however,  to  the  wife's 
debts,  if  any.  It  was  once  thought  that  if  an  assign- 
ment could  be  obtained  from  the  tenant  for  life,  of  his 
life  interest  in  a  fund  circumstanced  as  above  mentioned, 
to  the  married  woman  entitled   to   the  reversion,  she 

(o)  Purdew  v.  Jackson,  1  Russ.  Bcav.  G2. 

1  ;  25  R.  R.  1 ;  Honner  v.  Morton,  (q)  Ante,     p.   494  ;     and      see 

3  Russ.  65  ;  27  R.  R.  15.  Roberts  v.  Cooper,  ISyl,  2  Ch.  335. 

(p)  Greedy     v.    Lavender,    13  (r)  Ante,  p.  493. 

w.r.r.  32 
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Release  of 
liusbaiid. 


Money 
charged  on 
real  estate. 


Disposition 
of  wife's 
reversionary 
interests. 


would  he  in  tlie  same  situation  as  if  tlic  whole  fund  had 
l)een  originally  held  in  trust  for  her  absolutely  ;  and 
that,  after  such  an  assignment,  the  whole  fund  might 
therefore  be  transferred  to  the  husband  (.s).  But  it  is 
contrary  to  the  general  principle  of  equity  to  allow  the 
rights  of  parties  to  be  affected  by  any  merger  or  extin- 
guishment of  interests,  and  the  doctrine  in  question 
was  overruled  (t). 

The  same  principles  which  applied  to  the  assign- 
ment by  a  husband  of  his  wife's  reversionary  interest 
in  a  chose  in  action,  applied  also  to  his  release,  which 
was  as  little  binding  on  her  as  his  assignment,  in  case 
of  her  being  the  survivor  (u).  If,  however,  the  rever- 
sionary chose  in  action  of  the  wife  consisted  of  money 
charged  on  real  estate,  the  wife's  interest  could  either 
be  released  or  assigned  by  a  deed  acknowledged  l)y  her, 
with  the  concurrence  of  her  husband,  under  the  pro- 
visions of  the  Fines  and  Eecoveries  Act,  1833  (x).  The 
contrary  was  decided  in  a  case  (y),  which  may  now  be 
considered  as  overruled  (z). 

An  Act  of  the  year  1857  (a),  commonly  called 
"  Malins'  Act,"  enabled  every  married  woman,  with 
the  concurrence  of  her  husband,  by  deed  to  dispose  of 
every  future  or  reversionary  interest,  whether  vested 
or  contingent,  of  such  married  woman,  or  her  husband 
in  lier  right,  in  any  personal  estate  to  which  she  should 
be  entitled  under  any  instrument  (except  her  mamage 


(s)  Creed  V.  Perry,  14  Sim. 
592  ;  IIull  V.  Hugonin,  ih.  595  ; 
Bi^hopp  V.  Colehrooh,  11  Jur. 
793. 

(t)  Whittle  V.  Eenning,  11 
r.eav.  222  ;  afiarmed,  2  Phil.  731  ; 
Hauchett  v.  Briscoe,  22  Beav. 
¥M. 

(m)  Rofjers  v.  Acaster,  14  Bcav. 
445  ;  Barley  v.  Ilarley,  10  Hare, 
325. 

(x)  Stat.  3  &  4  Will.  IV.  e.  74. 
See  Williams.  R.  V.  303,20th  ed. 


(y)  Hobby  v.  Collins,  4  De 
Gex  &  S.  289. 

(z)  Sugd.  Real  Property  .Sta- 
tutes, p.  240,  1st  ed. ;  p.  233, 
2Dd  ed.  ;  Briggs  v.  Chamberlain, 
11  Hare,  (SO  ;  Tuer  v.  Turner,  20 
Beav.  560;  see  Milhr  v.  Collins, 
1896,  1  Ch.  573. 

(«)  Stat.  20  &  21  Vict.  c.  57, 
See  Witherby  v.  Rachham,  7 
Times  L.  R.  380;  Re  Elcom, 
1894,  1  Ch.  303;  Allcard  v. 
Walher,  1890,  2  Ch.  3G9. 
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settlement)  made  after  the  ?>lst  December,  1857 ;  also  Release  of 
to  release  or  extinguish  any  power  in  regard  to  any  ^^''^ 
such  personal  estate  ;  and  also  to  release  and  extinguish  Release  of 
her  equity  to  a  settlement  out  of  her  personal  estate  aettlcmcnt. 
in  possession  under  any  such  instrument  as  aforesaid. 
]jut  every  such  disposition  was  required  to  be  sepa-  To  be  sepa- 
rately acknowledged  by  her  in  the  manner  required  by  kuowlcdged. 
the  Fines  and  Recoveries  Act,  1833  (&).     And  nothing 
therein  contained  was  to  extend  to  any  reversionary 
interest  to  which  she  should   become   entitled  under 
any  instrument  by  which  she  should  be  restrained  from 
alienating  or  affecting  the  same. 

By  the  general  rule  of   the   common  law,  founded  Husband's 

,-,  ■      •    1         p    i.1  •  c  •      liabilities  at 

upon  the  same  prmciple  or  the  union  or  person  m  common  law. 
husband  and  wife  (c),  a  married  woman  could  not  sue 
or  be  sued  without  her  husband  (d).  It  followed  that, 
by  the  common  law,  a  husband  was  liable  to  be  sued 
jointly  with  his  wife,  during  the  continuance  of  her 
coverture,  in  respect  of  all  contracts  made  by  her  before 
marriage  (e),  and  all  torts  (/)  committed  by  her  either 
before  or  during  the  marriage  (^).  He  might  thus  be 
made  answerable  for  all  the  debts  and  liabilities  of  his 
wife,  contracted  previously  to  her  marriage  (h).  But 
if  judgment  for  any  such  debt,  or  in  respect  of  any 
such  liability,  were  not  recovered  during  the  continu- 
ance of  the  marriage,  the  husband's  liability  ceased, 
except  to  the  extent  of  the  assets  to  which  he  might 
be  entitled  as  his  wife's  administrator  (^) ;  and  if  the 

(b)  Stat.  3  &  4  Will.  IV.  c.  74.       ing  Statutes,  399  sq. 

See  Williams,  R.  P.  303,  20th  ed.  (/t)  Roper's  Husband  and  Wife, 

(c)  Ante,  p.  489.  73 ;  Falmvr  v.  Wakefield,  ?>  Beav. 

(d)  See  Williams'  Conveyanc-  227 ;  Luard'a  case,  1  De  Gex, 
ing  Statutes,  396,  and  the  authori-  F.  &  J.  533;  Ee  Parldn,  1892, 
ties  cited  in  notes  (h),  (i)  thereto.  3  Ch.  510,  519,  520. 

For  the  exceptions  to  this  rule,  (t)  Heard    v.   Stamford,  3   P. 

see  ib.  396—398.  Wms.   409 ;    ante,    p.   493.  See 

(e)  See  ib.,  432—436.  Williams'      Conveyancing  Sta- 
(/  )  Ante,  p.  147.  tutes,  399,  400,  433,  454. 


((/)  See  Williams'  Conveyanc- 
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wife  survived  she  again  became  solely  liable  (/.•).  The 
husband's  liability  for  torts  committed  by  his  wife 
during  her  coverture  also  ceased  when  the  marriage 
came  to  an  end,  unless  judgment  had  been  previously 
recovered  (/).  But,  as  her  administrator,  he  was  liable 
to  satisfy  all  her  personal  liabilities  to  the  extent  of 
the  assets  which  he  might  acquire  in  that  capacity  (m), 
as  we  have  seen  (w).  Besides  the  above  liabilities  of 
the  husband,  he  was  bound  to  maintain  his  wife  and 
to  supply  her  with  necessaries  suitable  to  her  station 
in  life  (o). 


Fraud  on  tlie 
husband's 
marital 
riglits. 


The  burdens  with  which  the  husljand  was  thus 
chargeable  were  regarded  as  the  consideration  which 
he  paid  for  his  marital  rights  in  his  wife's  property. 
It  was  therefore  a  rule  of  law,  that  the  husband  should 
not,  previously  to  the  marriage,  be  defrauded  of  those 
rights  by  his  intended  wife  (p).  Accordingly,  if  the 
wife,  after  an  engagement  to  marry,  assigned  away  any 
of  her  property  without  the  knowledge  and  consent  of 
her  intended  husband,  such  assignment  was  void,  as 
a  fraud  on  his  marital  rights  (q).  And  the  circumstance 
of  the  intended  husband's  being  ignorant  of  her  pos- 
session of  the  property  in  question  was  immaterial  (r). 


The  husband 
might  autho- 
rise his  wife 
to  dispose  of 
her  personal 
estate  by 
her  will. 


The  right  of  the  husband  to  the  whole  of  his  wife's 
personal  estate,  in  the  event  of  her  decease  in  his 
lifetime,  might  be  waived  by  his  giving  her  authority 


(7c)  Pee  Williams'  Conveyanc- 
ing Statutes,  399,  432,  433. 

(l)  See  ib.,  399,  400,  401,  433, 
and  n.  (u). 

(to)  See  ib.,  4.'56. 

(n)  Ante,  p.  493. 

(o)  See  3Tanbij  v.  Scott,  1  Sid. 
109,  120,  124,  125  (S.  C.,2  Smith, 
L.  C.) ;  Bayley,  J.,  Montdgue  v. 
Benedict,  3  IJ.  &  C.  G3l"  63.5; 
27  K.  R.  444;  lir.amwell,  L.  J., 
Debenhiim  v.  Mellon,  5  Q.  B.  D. 
3&4,  398;  Selborne,  0.,  S.  C,  G 


App.  Cas.  24,  31  ;  Blackburn 
L.  A.,  ih.,  35,  36. 

(j7)  Countess  of  Strathmore  v. 
Bowes,  1  Yes.  jun.  22,  28;  1 
R.  R.  76. 

(q)  England  v.  Downs,  2  Beav. 
522 ;  Taylor  v.  Fugh,  1  Hare, 
COS ;  Pridiiiux  v.  Lonsdale,  4 
(Jiff.  159;  1  DeG.,  J.  &  S.  433; 
Downeii  v.  Jennings,  32  Beav. 
290. 

(r)  Goddnrd  v.  Snow,  1  Russ. 
485;  25  R.  R.  111. 
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to  dispose  of  such  estate,  or  any  part  of  it,  by  her  will ; 
and  such  a  will  was  valid  and  binding  on  the  husband 
if  he  once  allowed  it  to  be  proved  (s).  But  during  the 
wife's  lifetime,  and  even  after  her  death,  until  probate 
of  the  will,  this  authority  might  be  revoked;  and  if 
the  husljand  died  before  the  wife,  such  a  will  was  not 
binding  on  the  wife's  next  of  kin  (t). 

So  far  we  have  mainly  considered  the  rights  arising;  Wife's  sepa- 

rate  estate 
out  of  the  relation  of  husband  and  wife  at  common  in  equity. 

law.  Let  us  now  examine  the  rights  which  could  be 
asserted  by  married  women  in  Courts  of  equity.  We 
have  already  noticed  the  wife's  equity  to  a  settle- 
ment (w).  Besides  this  right,  the  jurisdiction  of  the 
Court  of  Chancery  secured  to  manied  women  other  most 
important  equitable  rights  in  respect  of  property  (x). 
For  that  Court  enabled  a  married  woman  to  enforce 
a  trust  imposed  on  any  person  with  regard  to  property 
of  any  kind,  of  which  he  was  the  legal  owner,  to  hold 
and  apply  the  same  for  her  separate  use  {y).  And  in 
that  Court  she  was  considered  as  a  feme  sole  with 
respect  to  her  separate  estate,  as  her  interest  in  pro- 
perty settled  on  trust  for  her  separate  use  was  generally 
called  {z).  Power  to  dispose  of  the  equitable  interest  {a) 
in  property  of  any  kind  might,  therefore,  be  given  to 
a  married  woman,  independently  of  her  husband,  by 
means  of  a  trust  for  her  separate  use.  When  personal 
estate  was  so  given,  in  equity  the  wife  had  the  same 
powers  of  ownership  as  if  she  were  a  feme  sole ;  she 
might  accordingly  dispose  of  her  interest  in  such 
property    without   her   husband's    concurrence,    either 

(«)  1   Hop.   Husb.    and   Wife,  v.  Ontram,  5  Ch.  D.  923,  041. 

1G9,  170,     See  Be  Atkinson,  18'M,  (y)  Bennet  v.  Davi^,  2  F.  AV. 

2  Ch.  J.  38(j.     See  Williams*  Conveyanc- 

(0  15  Ves.  156 ;  Noble  v.  Wil-  ing  .Statutes,  374,  39(3. 

locli,   L.    K.    8   Ch.    778  ;    L.   K.  (z)  See  Johnson  v.  Gallagher, 

7  H.  L.  580.  3  De  Gex,  F,  &  J.  494 ;  Taylor  v. 

(m)  Ante,  p.  494.  Meads,  4  De  Gex,  J.  &  S.  597, 

(x)  See  James,  L.J.,  Ashioorth  (a)  See  ante,  p.  25. 
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in  her  lifetime  or  by  her  will  (&).  But  if  she  died  in 
his  lifetime  without  having  made  any  disposition,  her 
husband  became  entitled  to  it  either  in  his  marital 
right  (c)  or  as  her  administrator  (cZ),  according  as  the 
property  were  in  possession  or  in  action  (e).  A  trust 
for  a  woman's  separate  use  was  properly  and  technically 
created  by  means  of  the  words  "  separate  use."  But 
a  direction  that  her  receipt  alone  should  be  a  sufficient 
discharge  (/  ),  would  also  create  a  trust  for  her  separate 
use.  A  gift,  however,  to  a  woman  for  her  sole  use  was 
decided  not  to  create  a  trust  for  her  separate  use,  unless 
aided  by  the  context  {g).  And  a  gift  to  a  woman  for  her 
own  use  (A),  or  to  be  paid  into  her  proper  hands  (i),  or 
even  to  be  paid  into  her  proper  hands  for  her  own 
proper  use  and  benefit  (/u),  was  not  sufficient  to  exclude 
the  rights  of  her  husband. 


Gifts  of 
income  for 
a  woman's 
separate  use. 


A  simple  gift  of  property  for  a  married  woman's 
separate  use  has  not  been  so  usual  as  the  gift  of  the 
income  only  of  the  property  during  her  life  or  during 
the  joint  lives  of  herself  and  her  husband.  A  gift  of 
the  income  of  property  for  a  woman's  separate  use 
might  be  made  either  after  her  marriage,  or  in  con- 
templation of  maniage,  or  whilst  she  was  sole ;  and 
the  gift  might  be  made  either  independently  of  her 
present  husband,  if  any,  or  of  any  future  husband. 
When  the  gift  was  made  to  a  woman's  separate  use, 
independently  of  any  future  husband,  the  act  of  her 


Qj)  Feitiplace  v.  Gorges,  1  Yes. 
JUU.4G;  1  It.  K.  79;  S.  G,  ;]  Bro. 
C.  C.  8 ;  2  Kop.  Ilusb.  and  AVife, 
182. 

(c)  Molony  v.  Kennedy,  10  Sim. 
251 ;  Tugmnn  v.  Ilopkins,  4  Man. 
&  Gran.  38'J. 

(d)  Watt  V.  Watt,  3  Ves.  246, 
247  ;  Prouflley  v.  Fielder,  2  :My. 
&  Keen,  57. 

(e)  See  Williams'  Conveyanc- 
ing Statutes,  452—454. 

(/)  Lee  V.  Pridcaitz.  '6  Bro. 
C.  C.  381. 


((/)  Massy  v.  Hayes,  L.  R.  4 
11. '  L.  288  ;  Gilbert  v.  Letois, 
1  Do  Gex,  J.  &  S.  38.  See  Seton 
on  Judgments,  8'J9,  Cth  ed.,  and 
the  cases  there  cited  ;  Bland  v. 
Dawes,  17  CIi.  D.  704. 

(h)  lloberts  v.  Spicer,  5  Madd. 
4'Jl ;  Kensington  v.  Dollond,  2 
My.  &  K.  184. 

(i)  Tyler  v.  Lake,  2  Kuss.  & 
MyL  1S3;  34  R.  R.  53. 

(fe)  BlacJdow  V.  Laws,  2  Hare, 
49. 
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marriage  conferred  no  interest  in  the  property  on  her 
husband,  but  she  enjoyed,  after  marriage,  the  same 
interest  and  power  of  disposition  as  she  had  before  (l). 
It  has  been,  however,  more  usual,  when   the  income  Restraint  on 

,  „  ,         ,  .  ^  .„  ,  ,      anticipation. 

only  01  property  has  been  given  to  a  wile  s  separate 
use,  to  insert  a  condition  that  she  shall  not  dispose  of 
the  same  in  any  mode  of  anticipation.  Conditions 
restraining  the  alienation  of  property  are  generally 
invalid,  as  being  contrary  to  the  policy  of  the  law. 
But  the  Courts  of  Equity  made  an  exception  to  this 
rule  in  favour  of  married  women,  and  having  once 
established  a  trust  for  a  woman's  separate  use,  they 
permitted  such  a  trust  to  be  made  effectual  by  depriving 
the  wife  herself  of  the  power  of  disposition  (m).  When 
the  income  of  property  was  given  to  a  woman's  separate 
use,  without  power  of  anticipation,  she  was  not  thereby 
deprived  of  the  power  of  alienation  so  long  as  she  con- 
tinued single  (^n).  Previously  to  or  in  contemplation  of 
maniage  she  might  therefore  make  such  disposition  or 
settlement  of  such  income  as  she  might  think  proper. 
But  if  she  married  without  a  settlement,  the  restraint 
on  alienation  then  attached,  and  so  long  as  she  remained 
under  coverture  she  had  no  further  power  than  that  of 
receiving  the  income  as  it  grew  due  (o).  On  her  widow- 
hood her  power  of  alienation  again  revived  (^:')  ;  but  it 
ceased  on  her  second  marriage  without  having  previously 
made  any  disposition  (2),  provided  the  restriction  on 
alienation  were  not,  l)y  the  terms  of  the  gift,  confined 


(0  Tidleit    V.     Armstrong,     1  &  Myl.  210. 

Beav.    1 ;    4    Myl.    &   Or.   oDO ;  (o)  Tulletl    v.     Armstrong,     1 

Scaihorough  v.  Barman,  1  Beav.  Beav.    1 ;    4    IMyl.    &   Cr.   390 ; 

34;  4  Myl.  &  Cr.  377.  Scarborough  v.  Borman,  1  Beav. 

{m)  Brandon  v.   Robinson,  IS  34 ;  4  Myl.  &  Vr.  oil;  Clive  v. 

Ves.  434 ;  11  R.R.  226  ;  Robinson  Gareic,  I  John.  &  H.  I'JO. 

V.  Wheelwright,  G  De  Gex,  M.  &  Gr.  (  p)  Barton   v.  Briscoe,  Jacob, 

535 ;  aud  see  Bateman  v.  Faber,  603. 

1898,  1  Cli.  144.  (q)  Tullett   v.    Armstrong,  ubi 

(n)  Woodmeston  v.    Walker,  2  supra ;  Ee  Gaffee,  1  Mac.  &  G. 

Kuss.   &   Myl.    197 ;     34   R.   li.  541 ;  Hawkes  v.  Hubbach,  L.  R. 

56 ;   Brown    v.   Pocock,   2   Ruse.  11  Eq.  5. 
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to  her  first  marriage  (r).  The  intention  to  restrain 
alienation  ought  always  to  have  been  clearly  expressed. 
A  direction  to  pay  the  income  of  property  into  the 
liands  of  a  married  woman,  and  not  otherwise  (s),  or 
on  her  personal  appearance  and  receipt  {t)  was  held 
not  to  be  sufficient  to  restrain  her  from  disposing  of 
her  interest,  the  words  being  considered  as  intended 
only  to  exclude  the  marital  claims  of  her  husband.  But 
if  an  intention  could  be  collected  from  the  terms  of  the 
instrument,  not  only  to  exclude  the  husband's  claims, 
but  also  to  prevent  the  wife  from  anticipating,  such 
intention  was  allowed  to  prevail,  although  it  might  have 
been  expressed  rather  in  popular  than  in  strictly  tech- 
nical language  {u).  A  restraint  on  anticiijation  may  be 
attached  to  a  gift  of  the  corpus  of  some  fund,  of  the 
gift  of  corpus    nature  of  i personal  estate,  for   the  separate  use   of   a 

of  property.  .  p  .  . 

married  woman,  so  as  to  prevent  her  from  alienating  the 

fund,  or  the  income  thereof,  during  her  coverture,  other- 
wise than  by  will  ('j).  But  if  a  mere  fund  of  money, 
not  producing  income,  be  given  for  the  separate  use  of 
a  married  woman,  with  a  restraint  on  anticipation,  it 
appears  that,  unless  the  donor  should  also  have  declared 
an  intention  that  she  should  enjoy  the  income  only  of 
the  fund  during  her  coverture,  she  will  be  entitled  to 
have  the  money  paid  to  her,  and  to  dispose  thereof  as 
she  may  think  fit(y).  Under  the  Conveyancing  Act 
of  1881  (:),  a  married  woman  may,  if  it  appears  to  the 


Restraint  on 
anticipation 
attached  to 


(r)  Moore  v.  Morris,  4  Drew.  33. 

(s)  AcAon  V.  White,  1  Sim.  & 
Stu.  421) ;  2t  R.  R.  20:5. 

(t)  i?o.s8'.s'  Trusts,  1  Sim.  N.  S. 
196. 

(?t)  Brown  v.  Bamfonl,  1  Phil. 
(',20;  Moore  v.  Moore,  1  Coll.  .'il; 
Jlnrrop  V  Iloirdnl,  '.'>  Hiirc.  G24  ; 
llarn'tt  v.  Mdciloiigall,  8  l>c;iv. 
187;  Fiild  V.  Erans,  15  Sim. 
375 ;  Baker  v.  Bradley,  7  Dc 
C.ex,  M,  &  (i.  51)7;  Gonlder  v. 
Cnmm,  1  De  <i«x,  F.  &  J.  146. 
See  Stngdon  v.  Ijpc,  1891,  1  Q.  B. 
661. 


(»)  See  He  Currey,  32  Cli.  D. 
361  ;  7i'e  Grey's  SelllemenU,  34 
Ch.  1).  85,  712. 

{y)  See  Re  Ellis's  Trusts,  L.  R. 
17  Eq.  401) ;  Re  Croughton's 
Trusts,  8  Ch.  1).  460  :  Re  Clarhes 
Trusts,  21  Ch.  D.  748;  Re  liown, 
O'llallorau  v.  King,  27  Ch.  D. 
411;  Re  Tippetts  and  Ntiobould's 
Contract,  37  Ch.  D.  414.  As  to 
the  effect  of  a  restraint  on  antici- 
pation attachcil  to  a  ^"^ift  of  real 
estate  of  inheritance,  see  Baggott 
V.  Mcux,  1  rh.  627. 

(z)  Stat.  44  &  45  Vict.  c.  41, 


married 
womau. 
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Court  to  be  for  her  benefit,  obtain  an  order  of  the  Court 
enabling  her  to  deal  with  any  property  of  hers,  notwith- 
standing that  she  be  restrained  from  anticipation. 

By  the  common  law,  a  married  woman   was,  as  a  Contract  by 
general  rule,  incapable  of  binding  herself  by  contract, 
and  any  contract,  which  she  purported  to  make,  was 
void  as  against  her  («).     In  equity,  however,  a  married 
woman  had  power  to  bind  any  separate  estate  (h),  to 
which  she  was  entitled  lulthoid  restraint  on  anticipation,  General 
by  any  general  pecuniary  engagements  made  by  her  blmimf^^ 
with  reference  to  such  separate  estate.    And  satisfaction  separate 

Gsttltc 

of  any  such  engagement  could  be  enforced  in  a  Court 
of  Equity  out  of  any  separate  estate,  to  which  she  was 
entitled,  without  restraint  on  anticipation,  at  the  time 
when  she  entered  into  the  engagement  (c). 

In  addition  to  trusts  for  separate  use,  powers  of  Powers, 
appointment  might,  as  we  have  seen((:Z),  be  given  to 
married  women  independently  of  their  husbands,  by 
means  of  which  they  might  be  enabled  to  dispose  of 
property  without  their  husband's  concurrence ;  and  any 
appointment  under  a  general  power  niight  l^e  made  by 
a  married  woman  in  favour  of  her  husband,  as  well  as 
of  any  other  person. 

In  modern  times  the  inconvenience  of  the  common  iNrarriage 
1  1  i.'        1.1  i.       !•  •    1  settleiueuts. 

law  rules  respectnig  the  property  oi  married  women  was 
obviated  in  practice,  amongst  well-to-do  people,  by  the 
custom  of  making  a  settlement  in  contemplation  of 
marriage.  Such  settlements  were  made  possible  by 
the  modern  rules  of  equity  before  referred  to  (c),  which 
enal)led  interests  for  life  and  in  remainder  to  be  created 

s.  39;  see  lie  PollanVs  Seltlemeiit,  iug  Statutes,  393,  394,  395,  4H, 

1896,   2   Ch.  552 ;    Be  Blundell,  and   tbo   cases   there   cited ;    Be 

1901,  2  Ch.  221.  Lady  Hastings,  35  Ch.  D.  91. 

(«)  Ante,  p.  ]59.  (d)  Ante,  p.  3(!8. 

(6)  See  ante,  p.  501.  (e)  Ante,  pp.  358 — 3G0,  501. 

(c)  See  Williams'  Conveyanc- 
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in  auy  personal  estate  placed  in  the  hands  of  trustees, 
and  which  enforced  trusts  for  the  separate  use  of  mar- 
ried women.  When  personal  property  was  settled  on 
the  part  of  an  intended  wife  previous  to  her  marriage, 
it  was  generally  transferred  to  trustees,  upon  trust  for 
investment  and  to  pay  the  income  of  the  invested  funds 
for  her  separate  use  during  the  coverture,  without  power 
of  anticipation  (/).  A  provision  was  thus  secured  for 
her  which  was  inalienable  by  any  act  or  engagement 
either  of  her  husband  or  herself;  except,  since  the 
Conveyancing  Act  of  1881,  with  the  approbation  of  the 
Court  (^).  After  the  determination  of  the  coverture, 
the  income  of  the  settled  funds  was  usually  given  in 
trust  for  the  survivor  of  the  husband  and  wife  for  life. 
After  the  death  of  tlie  survivor,  the  capital  and  income 
of  the  trust  funds  were  given  in  trust  for  the  children 
or  issue  of  the  marriage  in  such  shares  as  the  parents, 
or  the  survivor  of  them,  should  appoint  {h),  and  in 
default  of  appointment  for  the  children  in  equal  shares, 
as  to  sons  on  their  attaining  the  age  of  twenty-one,  as 
to  daughters  on  their  attaining  that  age  or  marrying 
under  it  {i).  In  default  of  the  children  of  the  marriage, 
any  personalty  settled  on  the  part  of  an  intended  wife 
was  commonly  given  in  trust  for  her  absolutely,  if  she 
should  survive  her  husband,  but  if  he  should  survive 
her,  then  upon  trust  for  such  purposes  as  she  should 
by  will  appoint  (/.;),  and  in  default  of  appointment  for 
her  next  of  kin,  so  as  to  exclude  her  husband  from 
succeeding  to  the  whole  of  the  settled  funds  as  her 
administrator  {I).  And  the  event  of  the  acquisition  by 
the  wife  of  further  property  during  the  marriage  was 
frequently  provided  for  by  an  agreement  for  the  settle- 
ment of  such  property  upon  the  same  trusts  (m).  In 
most   marriage   settlements   of    personalty    a    certain 

(/)  Ante,  pp.  502—505.  Qi)  Ante,  p.  3t;8. 

ig)  Ante,  p.  505.  (<')  Ante,  p.  ISO. 

(/i)  Ante,  pp.  308 — oil,  (m)  Ante,  p.  o'Jl. 
(j)  Ante,  p.  370. 
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amount  of  property  was  settled  ou  the  part  of  the 
intended  husband  as  well  of  the  intended  wife.  In 
such  cases  the  property  settled  on  the  husband's  part 
was  most  frequently  limited  in  trust  for  himself  for 
life,  then  for  his  wife  for  her  life,  if  she  should  survive 
him,  with  remainder  to  the  children  as  in  the  case  of 
property  settled  by  a  wife.  But  in  default  of  children, 
it  was  the  practice  to  limit  any  property  settled  by  the 
husband  in  trust  for  himself  absolutely,  whether  he 
survived  his  wife  or  not;  for  it  was  not  considered 
necessary  to  exclude  the  wife  from  her  widow's  share 
in  his  personalty  in  case  he  should  die  in  her  lifetime 
intestate  and  without  children.  And  as  the  widow's 
share  upon  intestacy  was  the  only  interest  given  l^y  law 
to  a  wife  in  her  husband's  personalty  (n),  there  was  no 
reason  for  any  agreement  for  the  settlement  of  property 
to  be  afterwards  acquired  by  the  husband;  and  such 
agi-eements  were  quite  uncommon  (o).  Here  it  may  be 
noted  that,  although  the  Married  Women's  Property 
Act,  1882,  has  made  great  changes  in  the  law  of  hus- 
band and  wife,  it  has  had  little  or  no  effect  upon  the 
custom  of  making  settlements  before  marriage.  And 
the  trusts,  upon  which  it  is  usual  so  to  settle  property, 
are  substantially  the  same  as  were  in  use  before  the 
Act.  A  form  of  marriage  settlement  of  personalty,  con- 
taining the  usual  clauses,  is  inserted  in  the  Appendix  ; 
and  if  the  reader  will  peruse  this,  he  will  see  how  such 
settlements  are  now  carried  out  in  practice. 

Under  the  Infant  Settlements  Act,  1855(2)),  every  infant's 
infant  not  under  twenty,  if   a  male,  and   not    under  ™ttlcnKnts. 
seventeen  if  a  female,  was  enal»led  to  make  a  l)inding 

(?0  Ante,  p.  iSi).  (2J)  Stat.  IS  &  19  Vict.  c.  4.% 

(o)    Ante,  p.  394.     As    to    the  extended  to  the  Court  of  Chancery 

trusts  usual  iu  settlements  of  per-  in  Ireland  by  23  &  24  Vict.  c.  83. 

sonalty,  see  Davidson,  Free.  Conv.,  See  Re  Dalton,  6  Da  G.,  M.  &  G. 

iii.  pp.  G8 — 220,  3rd  ed.;  Williams  201;   Seaton  v.  Seaton,  13  App. 

on  Settlements,  123—169.  Cas.  Gl  ;  2  AVms.  V.  &  P.  791. 
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settlement,  upon  marriage,  of  his  or  her  property, 
whether  real  or  personal,  provided  the  sanction  of  the 
Court  of  Chancery  wore  obtained.  This  sanction  must 
now  be  given  ])y  tlio  Chancery  Division  of  the  High 
Court  (ry).  Apart  from  the  provisions  of  this  Act,  a 
marriage  settlement  made  by  an  infant  is,  as  a  rule, 
voidable  at  his  or  her  option  within  a  reasonable  time 
after  coming  of  agc(r).  But  in  consequence  of  the 
common  law,  which  made  an  absolute  gift  to  the 
husband  of  his  wife's  choses  in  possession  (s),  when 
the  intended  wife  only  was  an  infant,  a  settlement 
•  made  by  her  and  her  intended  husband  of  her  personal 
estate  in  possession  was  valid.  For  the  settlement 
in  such  a  case  was  in  fact  not  made  by  the  wife,  but 
by  the  husband,  who,  being  adult,  was  bound  by  its 
provisions  to  the  extent  of  the  interest,  which  he  would 
have  taken  had  no  settlement  been  made  (t).  For  tlie 
same  reason  a  settlement  executed  by  a  female  infant 
and  her  intended  husband  of  her  choses  in  action,  or 
her  personalty  to  be  afterwards  acquired,  could  not  be 
avoided  by  her  with  respect  to  such  choses  in  action  or 
personalty  as  fell  into  possession  during  the  coverture  (u) : 
but  she  might  avoid  such  a  settlement  after  the 
coverture  had  come  to  an  end,  with  regard  to  her 
choses  in  action,  which  had  not  been  reduced  into 
possession  (v).  When  a  female  infant  has  covenanted 
to  settle  any  property,  which  she  may  acquire  after 
marriage,  it  is  within  her  own  choice  either  to  confirm 
or  avoid  the  settlement  with  regard  to  any  separate 
estate  (x)  or  property  which  she  may  afterwards  acquire ; 
and  if  she  take  no  steps  to  avoid  the  covenant  within 
a  reasonable  time  after  attaining  lier  majority,  it  will 

(q)  Ante,  p.  lltJ.  (u)  See  ante,  pp.  192— J!»S. 

(»•)  Ante,  ]}\).  95,  l.")8  ;  2  Wms.  (r)  Ellison  v.   Elicin,  1:5  Sim. 

V.  &  I'.  785,  786,  and  n.  (n).  :!<>!»;    Le    Vagseur  r.  Scratto)i  li 

(s)  Ante,  p.  190.  Sim.  116. 

(0  TroUopp  V.  TAnton,\  S.  &  S.  (x)  Ante,  p  501. 
477,  485;  21  K.  \l.  211. 
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remain  binding  on  her.  But  if  she  elect  to  avoid  her 
contract,  any  beneficial  interest  given  to  her  by  the 
settlement  in  any  other  property,  except  such  as  she  is 
restrained  from  anticipating  {y),  is  liable  in  equity  to  be 
impounded  to  compensate  any  other  persons  entitled 
under  the  settlement,  who  would  suffer  damage  by  her 
avoidance  of  her  covenant  {z). 

Although  the  rules  of  equity,  which  secured  to  mar-  Married 
ried  women  the  enjoyment  of  their  separate  estate  (a),  ^^^l^^l 
afforded  a  substantial  protection  against  the  rigour  of  Act,  1870. 
the  common  law,  their  aid  could  not  be  invoked  unless 
a  trust  for  the  separate  use  of  a  wife  had  been  created. 
And  such  trusts  could  only  arise  by  the  express  declara- 
tion either  of  the  husband  or  of  the  parties,  from  whom 
the  wife  derived  her  title  to  any  property.  But  by  the 
Married  "Women's  Property  Act,  1870  {h),  certain  par- 
ticular kinds  of  property  were  declared  to  belong  to 
married  women  for  their  separate  use,  independently 
of  the  existence  of  any  express  trust  for  that  purpose. 
There  were  (1)  the  wages  and  earnings  of  any  married 
woman  acquired  or  gained  by  her  after  the  passing 
of  the  Act  in  any  employment,  occupation,  or  trade, 
in  which  she  was  engaged  or  which  she  carried  on 
separately  from  her  husband,  and  any  money  or  pro- 
perty so  acquired  by  her  through  the  exercise  of  any 

(y)  See  Ee  Vardon's  Trusts,  31  covenant    at   common    law,  and 

Ch.   D.   275;    Haynes  v.   Foster,  not  as  her  separate   estate,  and 

1901,  1  Ch.  361.  although   there    be  no  question 

(z)  See  Smith  v.  Lucas,  18  Ch.  of    her    election    between    that 

D.  531 ;   Wilder  v.  Phjott,  22  Ch.  property     and     other     property 

D.  263;   Hamilton  v.  Hamilton,  given  to  her  bv  the  settlement; 

1892,   1   Ch.    366  ;    Edwards    v.  Be  Eodson,  1894,  2  Ch.  421.    But 

Carter,  1893,  A.  C.  360  ;   Vidilz  v.  the   writer   has   endeavoured    to 

O'Hagan,  1900,  2  Ch.  87,  96 — 98,  show  elsewhere  that  this  decision 

100.     It  has  also  been  held  that  was  given  on  erroneous  principles ; 

a  female  infant  entering  into  such  see  2  Wms.  V.  &  P.  849,  850  and 

a  covenant  may  elect,  on  attain-  n.  (p). 

ing  full  age,  to  confirm  or  avoid  (a)  Ante,  pp.  501 — 505. 

it,  although  she   be  then  under  (&)  Stat.  33  &  34  Vict.  c.  93, 

coverture  and  be  entitled  to  the  passed  9th  Aug.,  1870. 
property    to  be    bound    by    the 
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literary,  artistic,  or  scientific  skill,  and  all  investments 
of  the  same  (c) ;  (2)  any  personal  estate,  to  which  any 
woman  married  after  the  passing  of  the  Act,  should 
become  entitled  during  her  marriage  as  one  of  the 
next  of  kin  of  an  intestate ;  (3)  any  sum  of  money, 
not  exceeding  200/.,  to  which  any  woman  married  after 
the  passing  of  the  Act  should  become  entitled  during 
her  marriage  under  any  deed  or  will  (d) ;  (4)  the  rents 
and  profits  of  any  freehold,  copyhold,  or  customaryhold 
property,  which  should  descend  upon  any  woman  mar- 
ried after  the  passing  of  the  Act  as  heiress  or  co-heiress 
of  an  intestate  (e).  In  the  last  three  cases,  however, 
the  property  was  only  to  belong  to  the  wife  for  her 
separate  use  subject  and  without  prejudice  to  the  trusts 
of  any  settlement  affecting  the  same  (/).  (5)  Any 
deposit  or  annuity  made  or  granted  after  the  Act, 
under  the  Savings  Banks  and  Post  Office  Savings 
Banks  Acts,  in  the  name  of  a  married  w^oman  or  of 
a  woman  who  afterwards  married  (g).  The  Act  also 
gave  to  any  married  woman,  or  any  woman  about  to  be 
married,  the  right  to  have  any  sum  not  less  than  20/., 
forming  part  of  the  public  stocks  or  funds,  to  which 
she  was  entitled,  made  to  stand  in  her  name  or  intended 
name  as  a  married  woman  entitled  to  her  separate 
use  (h) ;  and  the  right  to  have  any  fully  paid-up  shares, 
or  any  debenture  or  debenture  stock,  or  any  stock  of 
any  incorporated  or  joint  stock  company,  to  the  holding 
of  wdiich  no  liability  was  attached,  and  to  which  she 
was  entitled,  registered  in  her  name,  or  intended  name, 
as  a  married  woman  entitled  to  her  separate  use  (i)  ; 

(c)  Sect.    1  ;    sec   Ashworth   v.  (g)  Sect.  2. 

Outram,  5  Ch.  D.  928 ;  He  rook's  (A)   Sect.   3 ;    see   Re  Butlin's 

Estate,  6  Ch.  D.  739;   Lovell  v.  Trusts,  19  W.  E.   241;   Howard 

Newton,  4  C.  V.  D.  7.  v.   Banlc  of  England,   I..   R.   19 

(d)  Sect.  7 ;  see  Howard  v.  Eq.  295.  And  see  stats.  40  &  41 
Bank  of  England,  L.  11.  19  Eq.  Aict.  c.  51,  s.  19  ;  42  &  43  Vict. 
295;  Re  Voss,  13  Ch.  D.  504.  c.  48,  s.  10. 

(e)  Sect.  S ;  see  Williams,  R.  P.  (i)  Sect.  4  ;  see  R.  v.  Carnatic 
309  and  n.  (p),  20th  ed.                       Rail  Co.,  L.  R.  8  Q.  B.  299. 

(/)  See  sects.  7  and  8. 
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and  the  right  to  have  any  share,  benefit,  delienture, 
right  or  claim  whatsoever  in,  to  or  upon  the  funds  of 
any  industrial  and  provident  society,  friendly  society, 
benefit  building  society,  or  loan  society,  duly  registered, 
certified  or  enrolled  under  the  Acts  relating  to  such 
societies  respectively,  to  the  holding  of  which  share, 
benefit,  or  debenture  no  liability  was  attached,  and  to 
which  she  was  entitled,  entered  in  the  books  of  the 
society  in  her  name,  or  intended  name,  as  a  married 
woman  entitled  to  her  separate  use(^■).  And  it  was 
declared  that  any  property  so  made  to  stand,  registered, 
or  entered  as  aforesaid,  should  be  deemed  to  be  the 
separate  property  of  such  woman,  and  should  be  trans- 
ferable, and  the  dividends  and  profits  thereof  payaljle  as 
if  she  were  an  unmarried  woman  (/).  The  Act  further 
gave  to  a  married  woman  the  right  to  maintain  an 
action  in  her  own  name  for  the  recovery  of  any  wages, 
earnings,  money,  and  property  by  the  Act  declared  to 
be  her  separate  property,  or  of  any  property  belonging 
to  her  before  marriage,  and  which  her  husband  should, 
by  writing  under  his  hand,  have  agreed  with  her  should 
belong  to  her  after  her  marriage  as  her  separate  pro- 
perty ;  and  gave  to  her  the  same  remedies,  both  civil 
and  criminal,  in  her  own  name,  for  the  protection  and 
security  of  such  property,  as  if  the  same  belonged 
to  her  as  an  unmarried  woman  (m).  But  it  was 
held  that  this  Act  did  not  confer  on  a  married 
woman  any  general  capacity  to  bind  herself  by  con- 
tract, or  to  hold  property,  independently  of  her 
husband,  at  law  (n).  The  Act  rendered  a  wife,  having 
separate  property,  liable  to  an  order  of  justices  for 
the  maintenance  of  her  husband,  if  he  became  charge- 
able to  any  union  or  parish  (o) ;  and  subjected  her  to 

Ch)  Sect.  5.  England,  L.  K.  19  Eq.  295,  300, 

(0  Sects.  3—5.  301. 

(m)  Sect.  11;  see  Summers  v.  (n)  See  Williams'  Conveyanc- 

City  BanJc,  L.  R.  9   C.  P.  580 ;  ing  Statutes,  377—382. 

Jessel,  M.E.,  Howard  v.  Bank  of  (o)  Sect.  13. 


aud  1874. 
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the  samo  lial)ility  as  a  widow  for  the  maintenance  of 
her  children  (j>). 

Taal)ilitics  of        The  Same  Act  provided  that  a  husband  should  not  by 

husbands  „  .  i  •   i       i        i  i         i  i  <■ 

under ]\rairicd  I'cason  01  any  marriage  which  should  take  place  after 
Women's  ^\^q  ^^j^  j^g^j  cijuie  into  operation,  be  lia1>le  for  the  debts 

1  roperty  >-  ' 

Acts,  1870  of  his  wife  contracted  before  marriage  (q),  1)ut  the  wife 
should  be  liable  to  l)e  sued  for,  and  any  property 
belonging  to  her  for  her  separate  use  should  be  liable  to 
satisfy  such  debts  as  if  she  had  continued  unmarried  (r). 
This  provision  was,  however,  repealed  by  an  Act  of 
1874,  so  far  as  it  removed  a  husl)and's  liability  for  his 
wife's  ante-nuptial  debts,  and  as  respects  marriages 
which  should  take  place  after  the  passing  of  that  Act ; 
and  it  was  enacted  that  a  husl)and  and  wife  married 
after  the  passing  of  that  Act  might  be  jointly  sued  for 
any  such  debt  (s).  But  the  liability  of  the  husband  in  any 
such  action  and  in  any  action  Ijrought  for  damages  sus- 
tained l»y  reason  of  any  tort  committed  by  the  wife  before 
marriage,  or  by  reason  of  the  breach  of  any  contract  made 
by  the  wife  before  marriage  (t),  was  limited  to  the  value 
of  his  interest  in  any  property  which  he  had  acquired  in 
right  of  his  wife  at  common  law  or  from  her  by  settle- 
ment in  contemplation  of  the  marriage,  and  of  any 
property,  real  or  personal,  which  the  wife  in  contempla- 
tion of  marriage  should,  with  the  husband's  consent, 
have  transferred  to  any  person  with  the  view  of  defeat- 
ing or  delaying  her  existing  creditors  (u).  The  above 
mentioned  Acts  of  1870  and  1874  were  repealed  by  the 

(p)  Sect.  14.  8.  1,  passed  30tli  July,  1874;  see 

Iq)  See  ante,  p.  490.  De  Greuchy  v.  Wills,  4  (_'.  P.  D. 

(r)  Stat.  3:!  &  34  Vict.  c.  93,  362;    Matthews    v.      Whittle,    13 

s.    12;     see    Samjer    v.    Sa7iyer,  Cli.  D.  811  :    Williams  v.  Mercicr, 

L.  R.  11  Eq.  470;    London  (ind  10     App.     (.'us.     1;     Downe     v. 

Trorincial     Bank     v.     Boyle,    7  Fletcher,  21  Q.  B.  T).  11;  Axford 

Q.   15.   U.  3:57;    Mercier  v.    Wil-  v.  Eeid,  22  Q.  li.  I).  518. 

Hams,  9  Q.  B.  1).  337 ;   10  App.  (t)  See  ante,  pp.  499,  500. 

('as.  1;  Williams'  Conveyancing  (m)  See   seets.  2 — 5;    Fear  v. 

Statutes,  4:5(1.  Castle,  8  Q.  li.  U.  380. 

(s)  Stat.  37  &  38  "Vict.  c.  50, 
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Married  Women's  Property  Act,  1882,  but  without 
prejudice  to  any  act  done  or  right  acquired  while  eitlier 
of  the  repealed  Acts  was  in  force ;  and  the  liability  of 
husbands  married  before  the  1st  of  January,  1883,  in 
respect  of  their  wives'  ante-nuptial  contracts  and  torts 
is  not  afiected  by  such  repeal  (x). 

The  Married  Women's  Property  Act,  1882  (y),  came  Married 
into  operation  on  the  1st  of  January,  1883  (z),  and  property 
unlike  the  Act  of  1870,  completely  changed  the  capacity  ^ct,  1882. 
of  married  women  with  respect  to  property.  By  this 
Act  (a),  a  married  woman  is  capable  of  acquiring,  hold- 
ing, and  disposing  by  will  or  otherwise  of  any  real  or 
personal  property  (b)  in  the  same  manner  as  if  she  were 
a  feme  sole,  without  the  intervention  of  any  trustee. 
Every  woman,  who  marries  after  the  commencement 
of  the  Act,  is  entitled  to  hold  and  dispose  of,  as  her 
separate  property,  all  real  and  personal  property  wliich 
shall  belong  to  her  at  the  time  of  marriage,  or  shall 
be  acquired  by  or  devolve  upon  her  after  marriage  (c). 
Every  woman  married  before  the  commencement  of 
the  Act  is  entitled  to  hold  and  dispose  of,  as  her 
separate  property,  all  real  and  personal  property,  to 
which  her  title  shall  accrue  after  the  commencement 
of  the  Act  (d).  The  general  effect  of  these  provisions 
is  to  invest  married  women  with  a  special  capacity 
of  acquiring  and  exercising  legal  rights  of  ownership, 
apart  from  their  husbands  (c),  in  respect  of  any  property, 
which  becomes  their  separate  property  by  virtue  of  the 
Act(/);  and  to  deprive  a  husband  of  all  his  common 

(x)  See  Stat.    45   &  46   Vict.  s.  24. 

c.  75,  88.  14,  22  ;  Williams'  Con-  (c)  Sect.  2. 

veyancing  Statutes,  422-444, 449.  (d)  Sect.  5.     Reversionary  in- 

ly)  Stat.  45  &  46  Vict.  c.  75,  terests  given  to  wives  before  tbe 

amended  by  56  &  57  Vict.  c.  63.  Act  but   falling  into  possession 

(z)  Stat.  45  &  46  Vict.  c.  75,  after  the  Act  are  not  their  separate 

8.  25.  property ;    Beid  v.  Beid,  31  Ch. 

,   (o)  Stat.  45  &  46  Vict.  c.  75,  D.  402. 

B.  l,8ub-s.  1.  (e)Cf.an<e,pp.489,490,496,497. 

(b)  Including  things  in  action  ;  (/)   See  Be  Price,  28  Ch.  D, 

W.P.P.  3^ 
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law  marital  rights  {g)  iu  respect  of  any  personal  property, 
which  so  l)ecomes  his  wife's  separate  property,  except 
only  the  right  of  administering  and  succeeding  to  her 
effects,  in  case  she  die  intestate  in  his  lifetime  {h).  It 
is,  however,  provided  {i)  that  nothing  in  the  Act  con- 
tained shall  interfere  with  or  affect  any  settlement  or 
agreement  for  a  settlement  made  or  to  he  made,  whether 
before  or  after  marriage,  respecting  the  property  of  any 
married  woman :  and  the  construction  placed  upon  this 
proviso  is  that  such  settlements  are  to  have  the  same 
effect  as  if  the  Act  had  never  passed.  Thus,  as  we 
have  seen  (j),  it  has  been  held  that  a  covenant  by  a 
husband  alone  contained  in  a  settlement  made  before 
the  Act  to  settle  his  wife's  after-acquired  property 
will  bind  personal  property,  to  which  she  may  after 
the  Act  become  entitled  as  her  separate  property,  if  not 
expressly  given  for  her  separate  use.  And  it  has  even 
been  held  that  an  ante-nuptial  settlement  made  after 
the  Act  by  an  intended  husband  and  infant  wife  of  her 
personal  estate  in  possession  or  in  action  is  to  have  the 
same  effect  as  it  would  have  had  at  common  law  (h), 
and  is  therefore  completely  binding  on  the  wife  as 
regards  her  choses  in  possession  (l),  and  with  respect  to 
such  of  her  things  in  action  as  fall  into  possession  during 
the  coverture  (m).     But  estates   or   interests   directly 

709;    Be   Cimo,  43   Ch.   1).    12;  death,  whether  slie  bad  or  liad 

deciding  that  a  will  made  by  a  not  any  separate  property  at  the 

wife  during  coverture  of  her  sepa-  time  of  making  it,  and  need  not 

rate  property  was  not  effectual  by  be  re-executed  after  her  husband's 

virtue  of  the  Act  to  pass  property  death  ;    lie    Wylie,    1895,  2    Ch. 

acquired   by   her  after   lier  bus-  IIG.     And    see     Be    Davenport, 

band's    death.     Tlieso    decisions  189.5,  1  Ch.  3iJl. 

followed  the  law  laid  down  before  (;/}  Ante,  pp.  490 — 500. 

the  Act  in  the  case  of  wills  made  (/t)  Ante,  pp.  480,  493,  502. 

by  wives  of  their  separate  estate  (i)  Stat.  45  &  46  Vict.  c.  75, 

and  not  re-executed  after  their  s.  19. 

husband's     death ;      Willock     v.  (j)  Ante,  p.  393. 

Nob'e,  L.  R.  7  H.  L.  580.   But  now,  (k)  Ante,  p.  508. 

by  the  effect  of  stat.  56  &  57  Vict.  (l)  Slerens  v.   Trevor-Garrick, 

c.  63,  s.  3,  the  will  of  a  married  1893,  2  Ch.  307. 

woman  made  during  coverture  is  (m)  BuoMand     v.     Buckland, 

to  take  effect  as  if  it  had  been  1900,  2  Ch.  534. 

executed  immediately  before  her 
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limited  to  a  wife  in  a  settlement  made  after  the  Act 
become  her  separate  property ;  and  there  is  no  need  to 
limit  them  to  her  separate  use  (^i). 

The  Act  of  1882  (o)  is  not  to  interfere  with  or  render  Restraint  on 

,•  L  •  !.•  •      J        J.'   •      i-  j;i_     1      1     anticipation, 

inoperative  any  restriction  against  anticipation  attached, 
or  to  be  thereafter  attached  to  the  enjoyment  of  any 
property  or  income  by  a  married  woman.  A  restraint 
on  anticipation  may  therefore  still  be  annexed  to  a  gift 
or  limitation  in  favour  of  a  married  woman  of  the 
capital  or  income  of  any  property,  and  will  have  the 
like  effect  as  under  the  previous  law  (p).  But  when  it  is 
intended  to  restrain  a  married  woman  from  alienating 
any  property  so  given  to  her,  the  corpus  or  capital 
thereof  should  be  vested  in  trustees,  who  should  be 
directed  to  pay  her  the  income  only,  and  power  to 
anticipate  the  payment  of  either  capital  or  income 
should  be  expressly  withheld  from  her.  For  if  a  married 
woman  were  to  be  invested  with  the  whole  legal  owner- 
ship of  any  property,  of  which  she  was  restrained 
from  anticipating  the  income,  she  might  be  enabled  to 
dispose  of  her  legal  ownership  to  a  purchaser  without 
disclosing  the  existence  of  the  restraint ;  and  as  the 
restraint  on  wives'  alienation  is  a  provision  of  equity 
and  not  of  law  (q),  it  appears  that,  if  a  purchaser 
for  value  were  to  obtain  the  legal  ownership  of  the 
property  in  good  faith  without  notice  of  the  restraint, 
he  would  be  entitled  to  retain  it  (r). 

By  the  Act  of  1882,  all  deposits  in  any  post  office  or  As  to  the 
other  savings  bank,  or  in  any  other  bank,  all  annuities  J^ajrj'e^  °^  '^ 
granted  by  the  Commissioners  for  the  Eeduction  of  the  woman  in 

National  Debt  or  by  any  other  person,  and  all  sums  banks!  annui- 
ties, stocks, 

(^n)  Be    Lwmley,   1896,   2   Ch,       /e?/,  1896,  2  Ch.  690;  ^6  TFfteeZer's   and  shares. 
690.  Settlement,  1899,  2  Ch.  717. 

(o)  Stat.  45  &  46  Vict.  c.  75,  {q)  Ante,  p.  503. 

s.  19.  (r)  See  ante,  p.  26. 

(  p)  Ante,  p.  503  ;  see  Be  Lum- 

33—2 
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forming  part  of  tlio  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferal  )le  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  or  of 
any  other  bank,  which  at  the  commencement  of  the 
xVct  were  standing  in  the  sole  name  of  a  married  woman, 
and  all  shares,  stock,  debentures,  debenture  stock,  or 
other  interests  of  or  in  any  corporation,  company,  or 
public  body,  municipal,  commercial,  or  otherwise,  or  of 
or  in  any  industrial,  provident,  friendly,  benefit,  building, 
or  loan  society,  which  at  the  commencement  of  the  Act 
were  standing  in  her  name  (s),  are  to  be  deemed,  unless 
and  until  the  contrary  be  shown,  to  be  the  separate 
property  of  such  married  woman  {t).  Any  similar  pro- 
perty which  after  the  commencement  of  the  Act  shall 
be  allotted  to  or  made  to  stand  in  the  sole  name  of 
any  married  woman  shall  Ije  deemed,  unless  and  until 
the  contrary  be  shown,  to  be  her  separate  property  in 
respect  of  which,  so  far  as  any  liability  may  be  incident 
thereto,  her  separate  estate  shall  alone  be  liable.  But 
nothing  in  the  Act  shall  require  or  authorise  any 
corporation  or  joint  stock  company  to  admit  any 
married  woman  to  be  a  holder  of  any  shares  or  stock 
therein  to  which  any  liability  may  be  incident,  contrary 
to  the  provisions  of  any  Act  of  Parliament,  charter, 
bye-law,  articles  of  association,  or  deed  of  settlement 
Invostmtnts  regulating  such  corporation  or  company  (?t).  Like  pro- 
of ■'*^arried°^^^  visions  are  made  with  respect  to  any  similar  property  at 
•women  and  the  Commencement  of  the  Act,  or  afterwards  standing 
or  made  to  stand  in  the  name  of  any  married  woman 
jointly  with  any  persons  or  person  other  than  her  hus- 
Husband  need  band  (v).     And  it  shall  not  be  necessary  for  the  husband 

not  join  in        ^f  j^^y  carried  woman,  in  respect  of  her  interest,  to 
transfer.  •'  '  r 

join  in  the  transfer  of  any  such  property  as  aforesaid, 

standing  in  her  name  either  solely  or  jointly  with  any 

other  person  or  persons  not  being  her  husband  (»). 

(«)  See  ante,  pp.  510,  51 1.  (t)  Stat.  45  &  46  Vict.  c.  75,  s.  6. 

(u)  Sect.  7.  iy)  Sect.  8.  (x)  Sect.  9. 
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By  the  same  Act,  a  married  woman  shall  be  capable  Contracts  by, 

»        ,.        .,  1  T     .         1  IP  Til-  i.    actions  by  and 

or  entermg  into  and  rendering  herseli  liable  in  respect  ao^ainst,  and 
of  and  to  the  extent  of  her  separate  property  on  any  liabilities  of 
contract,  and  of  suing  and  being  sued,  either  in  contract  women, 
or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a 
feme  sole,  and  her  husband  need  not  be  joined  with  her 
as  plaintiff  or  defendant,  or  be  made  a  party  to  any 
action  or  other  legal  proceeding  brought  by  or  taken 
against  her ;  and  any  damages  or  costs  recovered  by  her 
in  any  such  action  or  proceeding  shall  be  her  separate 
property ;  and  any  damages  or  costs  recovered  against 
her  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise  (y). 
According  to  the  judicial  construction  of  this  enactment, 
a  maiTied  woman  is  not  thereby  enabled  to  render 
herself  liable  on  any  contract  otherwise  than  in  respect 
and  to  the  extent  of  her  separate  property  (z).  Conse- 
quently, although  a  breach  of  a  wife's  contract  to  pay 
money  or  a  judgment  against  her  for  breach  of  her 
contract  made  under  the  Act  will  result  in  a  debt  (a) 
due  from  her(&),  she  does  not  incur  thereby  the  same 
personal  liability  to  pay  as  is  incumbent  on  an  indebted 
man  or  single  woman  (c).  She  cannot  therefore  be  im- 
prisoned under  the  Debtors  Act,  1869  (d),  for  failure 
to  satisfy  any  such  judgment  (e).  Nor  is  she  liable 
to  be  made  bankrupt  by  reason  of  any  such  debt  or 
judgment  (/);  except  by  special  provision  of  the  Act, 
in  the  case  of  her  carrying  on  a  trade  separately  from 

(y)  Sect.   1,  8ub-8.  2.     See  as  son,   1892,   1    Q.   B.  118 ;   Lady 

to  torts  against  a  wife :   Weldon  Aylesford  v.   Great  Western   By. 

V.    Winslow,    13    Q.    B.  D.  784;  Co.,  1892,  2  Q.  B.  G26. 

Weldon  v.  Be  Bathe,  14  Q.  B.  D.  (c)  Be   Tumbull,   1900,   1  Cb. 

339;  Lowe  v.   Fox,  15  Q.  B.  D.  180,  184. 

C67.  (d)  Ante,  pp.  206—208. 

(z)  Scott  V.  Morley,  20  Q.  B.  D.  (e)  Scott  v.  Morley,  20  Q.  B.  D. 

120.  120. 

(a)  Ante,  pp.  30,  147,  193.  (/)  Be  Gardiner,  20  Q.  B.  D. 

lb)  See  Holtby  v.  Hodgson,  24  249  ;  not  even  after  the  coverture 

Q.  B.  D.  103;  Jajf  v.  Bobinson,  has  ceased;  Be  Htwett,  1895,  1 

25  Q.  B.  D.  467  ;  Pelton  v.  Harri-  Q.  B.  328. 
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her  husband  ((/).  Under  such  a  judgment,  it  has  been 
held,  execution  shall  only  issue  against  the  wife's 
separate  property ;  and  as  the  Act  is  not  to  interfere 
with  any  restriction  against  anticipation  {h),  it  has  been 
held,  by  analogy  to  the  previous  law  respecting  a  wife's 
general  engagements  {%),  that  the  separate  property 
which  can  be  taken  to  satisfy  a  wife's  liability  upon  her 
contract,  must  be  limited  to  that  to  which  she  is 
entitled  without  restraint  on  anticipation  {j).  It  was 
further  held,  that  a  wife  could  not  be  made  liable  under 
the  Act  of  1882  in  respect  of  any  contract,  unless  she 
had  some  separate  property  to  which  she  was  entitled 
without  restraint  on  anticipation,  at  the  time  when  she 
made  the  contract  (h)  ;  and  that  a  wife's  contract  was  not 
enforceable  after  the  coverture  had  ended,  against  any 
property  which  was  not  her  separate  property  during 
the  coverture  (/).  But  in  these  last  respects  the  law 
has  been  altered  by  a  statute  of  1893  (m)  enacting  that 
every  contract  thereafter  entered  into  {n)  by  a  married 
woman,  otherwise  than  as  agent  (o),  shall  be  deemed  to 
be  a  contract  entered  into  by  her  with  respect  to  and  to 
bind  her  separate  property,  w^hether  she  is  or  is  not  in 
fact  possessed  of  or  entitled  to  any  separate  property  at 
the  time  when  she  enters  into  such  contract ;  and  such 

0/)  Ant£,Tp.  242;  see  Re  Hand-  Q.  B.  D.  519;  Leak  v.  Drifield, 

ford,  1899,  1  Q.  B.  566.  24  Q.  B.  D.  98 ;  Felton  v.  Uarri- 

(It)  Ante,  p.  51. ^.  son,  1891, 2  Q.  B.  422. 

(0  Ante,  p.  505.  (Z)  Stogdon    v.    Lee,    1891,    1 

(j)  Scott  V.  Morley.Mhi  6Ui)Ya;  Q.  B.  661;  Pelton  v.  Harruon, 
Peltonv.  Harrison,  I8dl,  2  Q,.B.  1891,  2  Q.  B.  422;  So/llaw  v. 
422.  It  was  held,  under  the  Act  Welch,  1899,  2  Q.  B.  419. 
of  1882,  that  arrears  due  but  un-  (m)  Stat.  56  &  57  Vict.  c.  63, 
paid  of  income,  which  a  wife  s.  1  ;  passed  5th  Dec,  1893,  re- 
was  restrained  from  anticipating,  placing  with  amendments  45  &  46 
might  be  taken  to  satisfy  a  judg-  Vict.  c.  l'\  s.  1,  sub-as.  .3,  4,  the 
ment  against  her  on  her  contract ;  latter  of  which  provided  that  a 
Hood  Burrs  X.  Heriot,  ]8'M,A.G.  wife's  contract  .should  bind  all 
174 ;  but  not  arrears  of  such  separate  property  which  she 
income  accruing  due  after  the  miglit  acquire  after  the  contract, 
judgment;  Whiteley  y.  Edioards,  (n)  See  Ee  Wheeler,  1904,  2 
1896,    2    Q.   B.   48 ;    Bolilho    v.  Ch.  66. 

Gidlexj,  1905,  A.  C.  93 ;  see  post,  (o)  See  Paquin  v.  Beauclerk, 

p.  519,  n.  Cp).  1906,  A.  C.  148. 

(h)  PalUser     v.     Gurney,     19 
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contract  shall  bind  all  separate  property  which  she  may 
at  that  time  or  thereafter  be  possessed  of  or  entitled  to, 
and  shall  also  be  enforceable  by  process  of  law  against 
all  property  which  she  may  thereafter,  while  discovert, 
be  possessed  of  or  entitled  to ;  provided  that  these 
amending  enactments  shall  not  render  available  to  satisfy 
any  liability  or  obligation  arising  out  of  such  contract 
any  separate  property  which  at  that  time  or  thereafter 
she  is  restrained  from  anticipating.  It  has  been  held 
that,  by  virtue  of  this  proviso,  where  a  married  woman, 
entitled  to  separate  property  subject  to  a  restraint  on 
anticipation,  has  made  a  contract,  and  judgment  in  an 
action  thereon  has  been  obtained  against  her  after  the 
determination  of  the  coverture,  neither  the  capital  of 
that  property  nor  any  arrears  of  the  income  thereof 
accrued  due  at  the  date  of  the  judgment,  can  be  taken 
or  attached  in  execution  of  the  judgment  (^).  The  Costs  against 
same  Act  gives  jurisdiction  to  the  Court,  before  which 
any  action  or  proceeding  instituted  by  a  woman,  or  by 
a  next  friend  on  her  behalf  is  pending,  to  order  pay- 
ment of  the  costs  of  the  opposite  party  out  of  property 
which  is  subject  to  a  restraint  on  anticipation,  and  to 
enforce  such  payment  by  the  appointment  of  a  receiver 
and  the  sale  of  the  property  or  otherwise  as  may  be 
just((?). 

The  Act  of  1882  also  gives  to  every  married  woman 

(p)  Burnett  v.  Howard,  1900,  strained  from  anticipating. 
2  Q.  B.  784 ;  Brown  v.  Dimhleby,  (q)  Stat.  56  &  57  Vict.  c.  G3, 

1904,    1    K.   C.   28.     The    con-  s.  2,  amending  the  law  laid  down 

struction  so  placed  on  the  Act  of  in  lie   GlanviU,  31  Ch.  D.  532 ; 

1893  seems  to  alter  the  law  laid  Cox  v.  Bennett,  1891,  1  Ch.  617; 

down   in  Hood  Barrs  v.  Heriof,  but  not  retrospective  ;  Jie  Lurnley, 

ante,  p.  518,  n.  ( /),  and  to  pre-  1894. 3  Ch.  135.     A  counterclaim 

elude  the  satisfaction  of  a  judg-  is  such  a  proceeding  ;  Hood  Barrs 

ment  obtained  against  a  married  v.  Cafhcart,  1895,   1  Q.  B.   873. 

■woman   on   her  contract  during  See  Gordon  v.  Gordon,  1904,  P. 

the  coverture  out  of  any  arrears  163 ;  Pairley  v.  Paioley,  1905,  1 

accrued    due    or  savings   made  Ch.   593;    Dresel  v.  Ellis,  1905, 

after  the  date  of  the  contract  of  1  K.  B.  574. 
any   income,    whicli    she   is   re- 


married 
women. 
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the  same  civil  and  criminal  remedies  against  all  per- 
sons, including  her  husband,  for  the  protection  and 
security  of  her  own  separate  property,  as  if  such  pro- 
perty belonged  to  her  as  a  feme  sole  (?•)  :  provided  that, 
except  as  aforesaid,  no  husband  or  wife  shall  be  entitled 
to  sue  the  other  for  a  tort;  and  provided  that  no 
criminal  proceeding  shall  be  taken  Ijy  any  wife  against 
her  husband  by  virtue  of  this  Act  while  they  are  living 
together,  as  to  or  concerning  any  property  claimed  by 
her,  nor  while  they  are  living  apart,  as  to  or  con- 
cerning any  act  done  by  the  husband  while  they  were 
living  together,  concerning  property  claimed  by  the  wife, 
unless  such  property  shall  have  been  wrongfully  taken 
by  the  husband  when  leaving  or  deserting,  or  about  to 
leave  or  desert,  his  wife  (s).  The  Act  makes  a  married 
woman  having  separate  property  liable  to  an  order  of 
justices  in  petty  sessions  for  the  maintenance  of  her 
husband  out  of  such  separate  property,  if  he  becomes 
chargeable  to  any  union  or  parish  {t) ;  and  subjects 
her  to  all  such  liability  for  the  maintenance  of  her 
children  and  grandchildren  as  the  husband  is  by  law 
subject  to  {u). 

Wife's  ante-  By  the  Same  Act  {v)  a  woman  after  her  marriage  shall 

and  Habiiities.  contiuuc  to  be  liable  in  respect  and  to  the  extent  of  her 
separate  property  for  all  debts  contracted,  and  all  con- 
tracts entered  into  or  wrongs  committed  by  her  before 
her  marriage,  including  any  sums  for  which  she  may 
be  liable  as  a  contrilmtory  either  before  or  after  she  has 
been  placed  on  the  list  of  contributories,  under  and  by 
virtue  of  the  Acts  relating  to  joint  stock  companies ; 
and  she  may  be  sued  for  any  sucli  debt  and  for  any 

(r)  See  Larner  v.  Lamer,  1905,  also  47  Vict.  c.  14. 

2  K.  B.  589.  (0  Sect.    20;     see    Williams' 

(8)  8tat.  45  &  46  Vict.  c.  75,  Conveyancing  Statntcs,  448,  449. 

H.    12,    which     made     husbands  (u)  Sect.   21  ;    see  ib.,  p.   449, 

and   wives    competent  witnesses  and  n.  (/<)• 

against  each   other  in  any  pro-  (c)  Sect.  13. 
ceeding  thereby  authorised  ;  sec 
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liability  in  damages  or  otherwise  under  any  such  con- 
tract, or  in  respect  of  any  such  wrong ;  and  all  suras 
recovered  against  her  in  respect  thereof,  or  for  any  costs 
relating  thereto,  shall  be  payable  out  of  her  separate 
property ;  and,  as  between  her  and  her  husband,  unless 
there  be  any  contract  between  them  to  the  contrary, 
her  separate  property  shall  be  deemed  to  be  primarily 
liable  for  all  such  debts,  contracts,  or  wrongs,  and  for 
all  damages  or  costs  recovered  in  respect  thereof :  Pro- 
vided always,  that  nothing  in  this  Act  shall  operate  to 
increase  or  diminish  the  liability  of  any  woman  married 
before  the  commencement  of  this  Act  for  any  such  debt, 
contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate 
property  to  which  she  may  become  entitled  by  virtue 
of  this  Act,  and  to  which  she  would  not  have  been 
entitled  for  her  separate  use  under  the  Acts  thereby 
repealed  or  otherwise,  if  this  Act  had  not  passed.  No 
restriction  against  anticipation  contained  in  any  settle- 
ment or  agreement  for  a  settlement  of  a  woman's  own 
property  since  the  Act  made  or  entered  into  by  her- 
self (tv)  shall  have  any  validity  against  debts  contracted 
by  her  before  marriage  (x).  And  no  settlement  or 
agreement  for  a  settlement  shall  have  any  greater  force 
or  validity  against  creditors  of  a  married  woman  than  a 
like  settlement  or  agreement  made  or  entered  into  by  a 
man  would  have  against  his  creditors  (?/). 

The   Act   of  1882   expressly   empowers   a    married  Married 
woman  who  is  an  executrix,  administratrix  or  trustee,  executrix 
either   alone  or  jointly,  to  sue   and   be  sued  and   to  °'  trustee, 
transfer    any  such  annuity,  deposit,  stock,  shares,  or 
other  property  as  before  mentioned  (z),  in  that  character, 
without  her  husband,  as  if   she  were  a  feme  sole  («). 

(w)  See      Birmingham,      &c.,  (y)  Sect.    19 ;      see    ante,  pp. 

Society  v.  Lane,  1904,  1  K.  B.  35.  ?,d5,  396. 

(a;)  Sect.  19 ;  Jay  v.  liobinson,  (z)  A7ite,  pp.  f)!.'),  516. 

25   Q.    B.   D,  467;    liohinson  v.  (a)  Sect.  18. 
Lyne^,  1894,  2  Q.  B.  577. 
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But  with  regard  to  any  other  property,  of  which  a 
married  woman  is  trustee,  she  can  only  dispose  thereof 
in  accordance  with  the  previous  law ;  for  it  is  held,  as 
we  have  seen  (b),  that  the  capacity  given  by  the  Act  to 
wives  to  hold  and  dispose  of  property  at  law  (c)  does  not 
extend  to  property  which  in  equity  they  hold  in  trust, 
A  wife  is  enabled  by  means  of  the  power  of  contracting 
conferred  by  the  Act  (d)  to  accept  any  trust  or  the  office 
of  executrix  or  administratrix  without  her  husband's 
consent  or  concurrence  (c) ;  and  the  provisions  of  the 
Act  as  to  wives'  liabilities  extend  to  all  liabilities  by 
reason  of  any  breach  of  trust  or  devastavit  (/)  committed 
by  any  wife  either  before  or  after  her  marriage ;  and 
lier  husband  shall  not  be  subject  to  such  liabilities 
unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration  (g). 

Sucoession  to        jf  ^  ^yjfg    should  bequeath   her   separate   personal 

wife  8  floods  /    \    I  •  1  • 

on  her  dcixth.  property  by  will  (h),  her  executor  will  take  it  subject 
to  all  such  liabilities  as  she  herself  would  have  been 
bound  to  satisfy  thereout  (i).  And  upon  the  execution 
by  a  wife  of  a  general  power  of  appointment  by  will,  the 
property  appointed  is  made  subject  to  her  debts  (j)  and 
other  liabilities  in  the  same  manner  as  her  own  separate 
estate  (k).  If  a  wife  should  die  intestate  leaving  any 
separate  personalty,  her  husband  will  become  entitled 
thereto,  as  to  her  chattels  real  and  choses  in  possession 
in  his  marital  right  without  the  necessity  of   taking 

(b)  Ante,  p.  445,  n.  (u).  1900,  1  Ch.  180 ;  Williams'  Con- 

(c)  Ante,  p.  513.  vevancing  Statutes,  460 — 463. 

(d)  Ante,  p.  517.  (/t)  Ante,  p.  513. 

(e)  Sect.  24 ;  see  ante,  p.  444.  (i)  Stat.  45  &  46  Vict.  c.  75, 
(/)  A  devastavit  is  the  name  s.  23. 

given  in  law  to  any  wasting  of  (j)  See  ante,  p.  517,  and  cases 

the  assets  of  a  testator  or  lutes-  cited  in  n.  (b)  thereto, 
tate,  for  which  the  executor  or  (fc)  Sect.    4 ;     see     Williams' 

administrator   is   responsible ;    2  ConvevancinL'     Statutes,     419 — 

Wnis.  Exi.rs.  179G,7thed. ;  1434,  421  ;  lie  Roper,  :;9  Ch.  D.  482; 

loth  ed.  Re  De  Burgh  Laicson,  41  Ch.  D. 

(3)  Sect.  24  ;  see  Re  Turnhull,  568  ;  Re  Ann,  1894,  I  Ch.  549. 
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(3ut  administration  to  her  {l),  and  as  to  her  choses  in 
action  on  taking  out  administration  to  her  as  under  the 
previous  law  (??i).  But  he  will  take  any  such  personalty 
subject  to  all  the  liabilities  which  she  would  have  been 
liound  to  satisfy  thereout  {n). 

A  husband  married  after  the  commencement  of  the  J^if^J^ility  of 

husband 

Act  of  1882  is  liable  for  the  debts  of  his  wife  contracted,  married  after 
and  for  all  contracts  entered  into  and  wrongs  committed  aute-nuptial 
by   her,  before   marriage,  including   any  liabilities   to  contracts  and 


■wronffs. 


which  she  may  be  so  subject  under  the  Acts  relating 
to  joint  stock  companies  as  aforesaid,  to  the  extent 
of  all  property  whatsoever  belonging  to  his  wife  which 
he  shall  have  acquired  or  become  entitled  to  from  or 
through  his  wife,  after  deducting  therefrom  any  pay- 
ments made  by  him,  and  any  sums  for  which  judgment 
may  have  been  hond  fide  recovered  against  him  in  any 
proceeding  at  law,  in  respect  of  any  such  debts,  con- 
tracts, or  wrongs ;  but  not  fvirther  or  otherwise  (o). 
Such  a  husband  may  be  sued,  in  respect  of  any  contract  Suits  for 

,  ,  1       T  •         -P     1     p  •  ante-nuptial 

or  wrong  made  or  done   by  his  wile  before  marriage,  liabilities. 

either  alone  or  jointly  with  her ;  l)ut  if  not  found  liable, 

he  shall  have  judgment  for  his  costs  of  defence  {p). 

If  in  any  such  action  against  husband  and  wife  jointly 

it  appears  that  the  husband  is  liable  for  the  debt  or 

damages  recovered,  or  any  part  thereof,  the  judgment  to 

the  extent  of  the  amount  for  which  the  husband  is  liable 

shall  be  a  joint  judgment  against  the  husband  personally 

and  against  the  wife  as  to  her  separate  property ;  and  as 

to  the  residue,  if  any,  of  such  debt  and  damages,  the 

judgment  shall  be  a  separate  judgment  against  the  wife 

as  to  her  separate  property  only  {q).     The  liability  of 

(0  Surman  v.  Wharton,  1891,  75,    s.    14;    see  Williams'    Con- 

1  Q.  B.  491.  veyancing  Statutes,  442—444. 

(m)  Be    LamherVs    Estate,  39  (p)  Sect.    15;   Beck  v.   Pierce, 

Cb.  D.  626;  ante,  pp.  493,  502.  23  Q.  B.  D.  316. 

in)  Stat.  45  &  46  Vict.  c.  75,  (q)  Beet.   15.      See   Williams' 

8.  23;  Surman  v.  Wharton,  1891,  Conveyancing  Statutes,  pp.  407 — 

1  Q.  B.  491.  410,  432,  439—441,  443. 

(0)  Stat.    45    &    46    Vict.    c. 
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Husband's 
liability  for 
wife's  torts 
committed 
during  mar- 
riage. 


liusbaucls,  who  were  manied  before  the  year  1883,  in 
respect  to  their  wives'  ante-nuptial  contracts  and  wrongs 
is  still  regulated  by  tlie  previous  law  (r).  It  has  been 
held  that  a  husband  (whatever  be  the  date  of  his 
marriage)  is  still  liable  to  be  sued  jointly  with  his  wife 
in  respect  of  any  tort  committed  by  her  during  the 
marriage  (s). 


Loans  by 
wife  to  hu3- 
Laud. 


Fraudulent 
investments 
with  money 
of  husband. 


By  the  Act  of  1882  (t)  any  money  or  other  estate 
of  the  wife  lent  or  entrusted  l)y  her  to  her  husband  for 
the  purpose  of  any  trade  or  business  carried  on  by  him, 
or  otherwise,  shall  be  treated  as  assets  of  her  husband's 
estate  in  case  of  his  bankruptcy,  under  reservation  of 
the  wife's  claim  to  a  dividend  as  a  creditor  for  the 
amount  or  value  of  such  money  or  other  estate  after, 
but  not  before,  all  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied.  Investments  in  any  such 
deposit,  annuity,  stock,  shares  or  other  property  as 
aforesaid  {^^),  made  by  a  married  woman  by  means  of 
moneys  of  her  husband,  without  his  consent,  may  be 
ordered  to  be  transfeiTed  or  paid  to  the  husband  ;  and 
nothing  in  this  Act  contained  shall  give  validity,  as 
against  creditors  of  the  husband,  to  any  gift,  by  a 
husband  to  his  wife,  of  any  property,  which,  after  such 
gift,  shall  continue  to  be  in  the  order  and  disposition  or 
reputed  ownership  of  the  husband  (v),  or  to  any  deposit 
or  other  investment  of  moneys  of  the  husband  made  by 


(r)  See  sects.  14,  22;  anie, 
pp.  499,  500,  512,  51.S. 

(«)  Seroha  v.  Kattenhurg,  17 
Q.  B.  D.  117;  Ediie  v.  Kingscote, 
1900,  1  Ch.  20?,,  205;  2  Ch.  58;") ; 
Beaumont  V.  Kaye,  1904,  1  K.  B. 
292,  293. 

(<)  Sect.  ;{ ;  held  not  to  apply 
to  loans  for  other  purposes  ;  He 
Clark,  1898,  2  Q.  B.  330 ;  lie 
Cronmire,  1901,  1  Q.  B.  480. 
This  rule  is,  as  we  have  seen, 
now  imported  into  the  administra- 


tion in  the  Chancery  Division  of 
the  insolvent  estates  of  deceased 
l)ersons ;  ante,  pp.  221,  n.  (k),  222 
and  Table.  If  tlie  wife  be  hor 
husband's  executrix  or  admini- 
stratrix, she  may  retain  such  a 
debt  as  would  otherwise  bo  post- 
poned by  the  above  enactment; 
Be  Ambler,  1905,  1  Ch.(J97;  ante, 
p.  222  (c). 

(?i)  See  sects.  (J — 9,  ante,  pp. 
515,  510. 

(v)  See  ante,  p.  256. 
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or  in  the  name  of  his  wife  in  fraud  of  his  creditors ; 
but  any  moneys  so  deposited  or  invested  may  be  followed 
as  if  this  Act  had  not  passed  (x).     A  wife  doint^  any  act  Criminal  pro- 
with  respect  to  any  property  of  her  husband,  which,  ir  against  wife 
done  by  the  husband  with  respect  to  property  of  the  ^^  liusband. 
wife,  would  make  the  husband  liable  to  criminal  pro- 
ceedings by  the  wife  under  this  Act,  shall  in  like  manner 
be  liable  to  criminal  proceedings  by  her  husband  (y). 

In  any  question  between  husband  and  wife  as  to  the  Quustious 
.  ,  ...  ,         .  ,  ,  between  lius- 

title  to  or  possession  ot  property,  eitJier  party,  or  any  jj-^jd  and  wife 
such  bank,  corporation,  company,  public  body,  or  society  ^^  |o  J('^^°.^^j'^\^ 
as  aforesaid  (z)  in  whose  books  any  stocks,  funds,  or  in  a  summary 
shares   of  either   party  are   standing,   may   apply    by  ^'^^' 
summons  or  otherwise  in  a  summary  way  to  any  judge 
of  the  High  Court  of  Justice  in  England  or  in  Ireland, 
according  as  such  property  is  in  England  or  in  Ireland, 
or  (at  the  option  of  the  applicant  irrespectively  of  the 
value  of  the  property  in  dispute)  in  England  to  the  judge 
of  the  County  Court  of  the  district,  or  in  Ireland  to  the 
Chairman  of  the  Civil  Bill  Court  of  the  division  in  which 
either  party  resides,  and  such  order  may  be  made  with 
respect  to  the  property  in  dispute,  and  as  to  the  costs  of 
the  application  as  the  judge  thinks  fit  (a). 

When   husband  and   wife   are   living   together,  the  Husband's 
management  of  the  household  is  very  commonly  intrusted  Jontracts^"^ 

to  the  wife.     And  in  such  cases  the  wife  is  generally  ™^^®  ^7  ^i^ 

"^    wife, 
authorised  by  the  husband  to  purchase  articles  of  house- 
hold or  family  use,  and  to  act  as  his  agent  in  making 
such  purchases.     The  husband,  like  any  other  principal, 
is  liable  in  respect  of  all  contracts,  which  he  may  have 

(a;)  Sect.    10.     See    Williams'  515, 51G. 
Conveyancing  Statutes,  391,  392,  (a)  Sect.   17,  held  not  to  pre- 

428.  elude  the  wife's  remedy  by  action 

(y)  Sect.  16;  see  sect.  12,  a?i<e,  against    her    husband    for    the 

p.  52U.     By  stat.  47  Vict.  c.  14,  recovery  of  her  separate  property 

in  any  such  criminal  proceedings  detained    by    him  ;     Lamer    v. 

against  a  wife,  the  husband  was  Lamer,  1905,  2  K.  B.  539  ;  ante, 

made  a  competent  witness.  p.  520. 

(z)  See   sects.  6 — 9,  ante,  pp. 
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autliorised  liis  wife  to  make  on  his  l)elialf :  but  he  is  nofc 
lialjle  iu  respect  of  contracts  which  his  wife  may  have 
made  without  his  authority  (i).  When,  therefore,  a 
husband  is  sued  in  respect  of  a  contract  made  by  his 
wife,  the  principal  question  to  be  determined  is  whether 
he  gave  her  authority  to  contract  on  his  behalf.  This 
is  a  question  of  fact  for  a  jury  (c).  This  question  may 
be  decided  iipon  evidence  that  the  husband  expressly 
authorised  his  wife  so  to  contract;  or  else  it  may  be 
implied  from  the  circumstances  of  the  case,  that  the  wife 
was  invested  with  such  an  authority.  As  a  general  rule, 
when  an  action  is  l)rought  against  any  man  upon  a  con- 
tract made  by  his  agent,  the  onus  of  proving  that  the 
contract  was  made  by  the  agent,  as  agent  for  and  by  the 
authority  of  the  principal,  lies  on  the  party  who  brings 
the  action  (d).  But  an  important  exception  to  this  rule 
occurs  in  the  case  of  actions  against  husbands  on  con- 
tracts made  by  their  wives.  For  since  the  husband 
is  bound  to  maintain  the  wife  and  to  supply  her  with 
necessaries  suitable  to  her  station  in  life  (c),  when  they 
are  living  together,  a  presumption  arises  that  the  wife 
has  the  husband's  authority  to  pledge  his  credit  for  the 
purchase  of  necessary  articles  of  household  or  family  use 
in  a  manner  and  to  an  extent  which  is  usual  among 
people  of  the  same  station  in  life.  So  that  in  actions 
against  the  husband  upon  the  wife's  contract,  if  it  be 
proved  that  the  husband  and  wife  were  living  together, 
and  that  the  wife  contracted  for  the  purchase  of  such 
necessaries,  the  onus  is  upon  the  husband  to  adduce 
evidence  to  rebut  this  presumption.      And  it  will  be 

(6)  F.  N.  B.  120,  Ct.;  Manhy  9  Car.  &  P.  G13;  Lane  v.  Iron- 

V.  Scott,  1  Sid.  lO;),  120;  S.  C,  monqer,  13  M.  &  AV.  368;  Iteid 

2  Smith  L.  C ;    Etherington  v.  v.  Tealcle,  13  C.  B.  G27. 
Parrott,  1  Salk.  118;    Monla<ine  (d)  See  Montague  v.  Benedict, 

V.  Benedict,  3  B.  &  C.  673;  "27  3   B.   &  C.  G31 ;  27  R.  R.  444; 

R.  R.  444  ;  Jolly  v.  Rees,  1.5  C.  B.  Brady  v.  Todd,  9  C.  B.  N.  S.  592, 

N.  S.  628;  Debenham  v.  Mellon,  (J05;  Ffiillipson  v.  Hayter,  L.  R. 

5  Q.  B.  D.  394 ;  6  App.  Cas.  24.  (5  C.  P.  38. 

(c)  See  Freestone  v.   Butcher,  (e)  Ante,  p.  500. 
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rebutted  if  he  prove  that  he  forbade  his  wife  to  pledge 
his  credit,  or  that  she  was  otherwise  sufficiently  supplied 
with  such  necessaries  or  with  money  for  their  pur- 
chase (/).  The  presumption  in  question  can  only  arise 
with  regard  to  necessaries ;  and  the  question,  what  are 
necessaries  ?  is  in  each  case  one  of  fact  for  a  jury  (g). 
But  the  husband  will,  of  course,  be  liable  in  respect  of 
contracts  made  by  his  wife  for  the  purchase  of  articles 
which  are  not  necessaries,  if  the  party  who  seeks  to 
charge  him  can  prove  that  she  was  authorised  so  to 
contract  on  his  behalf  Qi).  The  husband  may  also  be 
made  liable  on  contracts  made  by  his  wife,  because  he 
held  her  out  as  his  agent  {i).  For  instance,  if  the  hus- 
band should  have  been  in  the  habit  of  j)aying  trades- 
men's bills  for  articles  purchased  by  his  wife,  and  should 
then  revoke  the  authority  given  to  his  wife  to  pledge  his 
credit,  he  may  be  made  liable  to  pay  for  articles  sub- 
sequently ordered  by  his  wife,  unless  the  tradesmen 
should  have  had  notice  that  the  wife's  authority  was 
revoked  (^■). 

The  husband  is  of  course  liable  in  respect  of  all  con-  Wheu  hus- 
tracts  made  by  his  wife  on  his  behalf  hj  his  authority  are  living 
while  they  are  living  apart,  as  well  as  on  contracts  so  '^P^''*- 
made  while  they  are  living  together.     But  when  the 
husband  and  wife  are  living  apart,  there  is  no  pre- 
sumption of  the  husband's  assent  to  the  wife's  contracts 
for  procuring  necessaries ;  so  that  the  oiuts  lies  on  the 
person,  who  seeks  to  charge  the  husband,  to  prove  that 
the  husband  authorised  the  wife  to  contract  on  his  behalf, 
or  to  prove  circumstances  which  import  the  husband's 

(/)  Jolhj  V.  Bees,  15  C.  N.  B.  S.  Hayter,  L.  K.  6  C.  P.  38. 

628  ;  Debenham  v.  Mellon,  5  Q.  (h)  See   Petty   v.  Anderson,  3 

B.  D.  o'Ji  ;  6  App.  Caa.  2i ;  Morel  Bing.  170  ;  Montague  v.  Benedict, 

V.   Westmorland,  1904,  A.  C.  11 ;  3  B.  &  C.  (J31 ;  27  E.  R.  444. 

see    also  Reneaux  v.    TeaJcle,  8  (?')  Cf.  ante,  p.  428. 

Ex.  680.  (k)  See     Drew    v.    Nunn,    4 

(gf)  See  the  cases  cited  in  notes  Q.  B.  D.  661. 
(h),  (c)  above ;   and  Phillipson  v. 
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liability  (/).  For  in  certain  special  circumstances 
tlic  liusltand  is  liable  upon  contracts  made  by  the  wife, 
even  thougli  he  should  have  expressly  forbidden  her 
to  pledge  his  credit,  or  given  notice  to  others  that  he 
would  not  be  answerable  on  her  contracts.  Thus,  if  the 
husband  desert  the  wife,  or  turn  her  out-of-doors,  or 
treat  her  so  cruelly  that  she  is  compelled  to  leave  him, 
she  has  a  right,  consequent  upon  his  obligation  to  main- 
tain her  {m),  to  pledge  his  credit  for  procuring  necessaries 
suitable  to  her  station  in  life(?t).  In  such  cases  it 
Necessaries.  appears  that  "  necessaries  "  will  include  all  such  things 
as  it  is  reasonable  that  the  wife  should  have  under  the 
circumstances  (o).  The  husband  may,  however,  absolve 
himself  from  liability  in  respect  of  contracts  made  by 
his  wife  for  necessaries  under  the  special  circumstances 
described  by  proving  that  she  is  possessed  of  means, 
derived  either  from  an  allowance  made  by  him  or  from 
separate  estate  or  property  of  her  own,  sufficient  to 
supply  her  with  everything  she  can  reasonably  require  (p). 
In  such  cases  the  sufficiency  of  the  wife's  means  is 
a  question  of  fact  for  a  jury  (q).  If  the  wife  leave  the 
husband  against  his  will  and  without  the  excuse  of 
cruelty  on  his  part,  or  if  the  husband  and  wife  separate 
by  consent,  she  has  no  right  to  pledge  his  credit  with- 
out his  authority  (?•).  When  husband  and  wife  agree 
to  live  apart,  he  may  of  course  expressly  authorise  her 

(?)  Mainwarinq   v.    Leslie,  M.  Ottaicay  v.  Hamilton,  3  C.  P.  D, 

&  M.  18  ;  31  R.  R.  G91 ;  Clifford  393,  401 ;  lie  WingfieJd  &  Blew, 

\.  Laton,  3  Car.  &'¥.  15;  Johnston  1904,   2   Ch.    065;    Sheppard   v. 

V.  Sumner,  3  H.  &  N.  261.  Slieppard,  190o,  P.  185. 

(m)  ^7ite,  p.  500.  (p)  See  Liddlow  v.  Wilmot,  2 

(n)  Thompson    v.     Harvey,    4  Stark.  N.  P.  86;  19  R.  R.  684; 

Burr.  2177 ;  Boulton  v.  Frentice,  Holder  v.  Cope,  3  Car.  &  K.  437; 

2  Str.  1214;  Houliston  v.  Smyth,  Pollock,  C.B.,Johnstony.  Sumner, 

3  Ring.  127 ;  28  R.  R.  609 ;  Hunt  3  H.  &  N.  261,  266. 

V.  De  Blacquiere,  5  Ring.  550 ;  (q)  See  the  same  cases  :  and 

30  R.  R.  737;  Bazeley  v.  Forder,  see  Baker  v.  Sampson,  14  C.  B. 

L.  R.  3  Q.  B.  559,562  ;  Wilson  v.  N.  S.  383;  Eastland  v.  Burchell, 

Glossop,  20  Q.  B.  D.  379.    And  see  3  Q.  B.  D.  432, 436. 

Deare  v.  Soutteu,  L.  R.9  Eq.  151.  (r)  Manhy  v.  Scolt,  1  Sid.  109; 

(o)  See   Wihon  v.  Ford,  L.  R.  Johnston  v.  Sumner,  3  H.  &  N. 

3   Ex.    63;    Bazeley    v.    Forder,  2rA,266— 268;  Eastland  V.  Bur- 

L.   R.   3   Q.   B.   559,  563,  564  ;  chell,  3  Q.  B.  D.  432. 
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to  contract  on  his  behalf,  or  such  an  authority  may  be 
implied  from  the  circumstances  of  the  case  (s).  But 
such  an  authority  cannot  be  implied  when  the  husband 
and  wife  have  agreed  to  separate  upon  terms  which  the 
husband  has  observed,  and  one  of  the  terms  is,  that 
the  wife  shall  not  pledge  her  husband's  credit  (t).  As 
the  Married  Women's  Property  Act,  1882  (w),  does  not 
absolve  a  husband  from  the  obligation  of  maintaining 
his  wife  (v)  it  does  not  take  away  the  presumption  of 
the  husband's  assent  to  his  wife's  contracts  for  necessaries 
while  they  are  living  together  (x),  or  the  husband's 
liability  in  case  he  desert  or  turn  away  his  wife,  or 
compel  her  to  leave  him  (y).  It  has  been  held  that, 
if  a  wife,  having  no  separate  property,  contract  for 
necessaries  as  her  husband's  agent,  she  cannot,  under 
the  Married  Women's  Property  Act,  1893  (z),  be  made 
liable  on  the  contract,  even  though  the  other  contractor 
were  not  aware  that  she  was  a  married  woman  (a).  If 
a  married  woman,  possessed  of  separate  property,  con- 
tract for  necessaries  subsequently  to  the  Act  of  1893, 
it  appears  that  the  omts  lies  on  the  other  contractor  of 

(s)  See  Emmett  v.   Nortoii,   8  of  persistent  cruelty  to  her  or  of 

Carr.   &   P.   50G,   511;    PoHock,  wilful  neglect  to  provide  reason- 

V.B.,    Johnston    v.     Sumner,     3  able  maintenance  for  her  or  her 

H.  &  N.  261,  2(37.  infant  children  whom  he  is  legally 

(t)  Biffin  V.  B'ujnell,  7  H.  &  N.  liable   to   maintain,   and  has  by 

877 ;  Eastland  v.    Burcheli,  3  Q.  such   cruelty  or  neglect   caused 

li.  D.  432.     As  to  the  case  of  a  her  to  leave  and  live  apart  from 

separation  by  agreement,  of  which  him,  or  is  a  habitual  drunkard, 

the   husband    has    not    observed  may  apply  to  a  court  of  summary 

the  terms,  see  Ozard  v.  Darnford,  jurisdiction  and  obtain  an  order 

1    Selwyn   N.   P.    229,    13    ed. ;  for  him  to  pay  to  her  or  for  her 

Nurse  v.  Craig,  2  Bos.  &  P.  X.  R.  use  such  weekly  sum  not  exceed- 

148.  ing  21.  as  the  court  shall,  having 

(m)  Stat.  45  &  40  Vict,  c,  75.  regard  to  the  means  both  of  the 

(v)  See  ante,  p.  500.  husband    and  the  wife,  consider 

(»)  See   Paquin  v.   Beauderh,  reasonable;  see  jK<rns/jat«  v.  J/arn- 

1906,  A.  C.  148.  slum,  1896,  P.  160;  Cohh\.  Cobb, 

iy)  See    Wilson  v.  Glossop,  20  1900,  P.  294 ;  Hill  v.  Hill,  1902, 

Q.  B.  D.  354.     Under  stats.  58  &  P.  140. 

59  Vict.  c.  39,  and  2  Edw.  VII.  c.  (z)  Stat.  56  &  57  Vict.  c.  63,  s. 

28,   s.   5  (1),  a   married  woman,  1;  rt/(<e,  p.  518. 

whose  husband  has  been  convicted  (a)  Paquin  v.  Beauderh,  IdOG, 

of  a  serious  assault  on  her,  or  has  A.  C.  148,  diss.  Lords  Robertson 

deserted  her,  or  has  been  guilty  and  Atkinson. 

W.P.P.  3-1 


causes. 
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proving  that  she  contracted  in  respect  of  her  separate 
property  and  not  as  her  husband's  agent. 

Matrimouial  The  ecclesiastical  courts,  which,  as  we  have  seen  (h), 
formerly  had  jurisdiction  in  causes  relating  to  the 
validity  of  a  will  or  the  administration  of  the  effects  of 
an  intestate,  also  had  jurisdiction  over  matrimonial 
causes.  Of  these  the  principal  were  suits  for  the 
restitution  of  conjugal  rights,  or  to  compel  a  husband 
or  wife,  who  had  withdrawn  from  cohabitation  with  the 
other,  to  return  thereto  ;  suits  for  nullity  of  marriage, 
where  the  marriage  was  either  void,  as  in  the  case  of 
an  existing  previous  marriage,  or  voidable,  as  in  the 
case  of  impotence ;  and  suits  for  a  divorce  a  7nensa  et 
tJwro  for  adultery  or  cruelty  (c).  By  an  Act  of  1857  (d), 
the  jurisdiction  of  the  ecclesiastical  courts  over  matri- 
monial causes  (e)  was  transferred  to  a  new  Court,  called 
the  Court  for  Divorce  and  Matrimonial  Causes.  By  this 
Act(/),  a  sentence  of  judicial  separation,  obtainable  by 
either  husband  or  wife  on  the  ground  of  adultery,  cruelty, 
or  two  years'  desertion  without  cause,  was  substituted 
for  the  ancient  decree  for  a  divorce  a  mensa  ct  thoro, 
with  the  same  force  and  consequences.  And  the  new 
Court  was  further  empowered  to  pronounce  a  decree  for 
dissolution  of  a  marriage  on  the  ground,  principally,  of 
adultery  on  the  part  of  the  wife,  or  of  adultery  coupled 
with  cruelty  or  two  years'  desertion  without  excuse  on 
the  part  of  the  husband  {g).  But  every  such  decree  is 
required  to  be  in  the  first  instance  a  decree  nisi,  or 

(b)  Ante.  pp.  436,  472.  31 ;  41  Vict.  c.  19;  47  &  48  Vict. 

(c)  1  Black.  Comm.  ch.  15 ;  3  c.  68. 
Black.    Comm.    92—94;    Burn's  (e)  Except  in  respect  of  mar- 
Eccl.  Law,  ii.  500,  9tli  ed.  riage  licences;  stat.  20  &  21  Vict. 

(d)  Stat.  20  &  21  Vict.  c.  85,  c.  85.  ss.  2,  6. 
83.    2,   6.      This   Act   has   been  (/)  Sects.  7,  16,  17;  21  &  22 
amended  bv  stats.  21  &  22  Vict.  Vict.  c.  108,  s.  19;   see  Armytage 
c.    108;   22    &    23   Vict.   c.   61;  v.  ^rmi/<agie,  1898,  P.  178. 
23  &  24  Vict.  c.  144 ;   25   &  26  (j/)  Stat.  20  &  21  Vict.  c.  85, 
Vict.  c.  81  ;  29  &  30  Vict.  c.  32 ;  ss.  27—31. 
31  &  32  Vict.  c.  77;  36  Vict.  c. 
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provisional  on  cause  to  reverse  it  not  Ijeing  shown,  and 
is  not  to  be  made  absolute,  as  a  rule,  within  six  months 
after  it  has  been  pronounced  (7t).  Before  the  Act  of 
1857  took  effect,  dissolution  of  a  marriage  on  the  ground 
of  adultery  could  only  be  obtained  by  Act  of  Parlia- 
ment («') ;  so  that  the  power  of  obtaining  a  divorce  was 
practically  enjoyed  by  the  richer  classes  only.  In  1875, 
as  we  have  seen  {¥),  the  jurisdiction  of  the  Court  for 
Divorce  and  Matrimonial  Causes  was  transferred  to  the 
High  Court  of  Justice,  and  matters,  which  were  pre- 
viously within  its  exclusive  cognizance,  were  assigned 
to  the  Probate,  Divorce,  and  Admiralty  Division.  Both 
judicial  separation  and  divorce  have  important  con- 
sequences with  regard  to  the  property  of  the  parties 
concerned. 

In   the   first   place,    where   application   for  judicial  Alimony, 
separation  is  made  by  the  wife,  the  Court  may  make 
any  order  for  alimony  which  may  be  deemed  just(^). 
Alimony  is   an  allowance  ordered   to  be   paid  by  the 
husband  for  the  separate  maintenance  of  the  wife,  and 
was    formerly    decreed    of    ecclesiastical    jurisdiction 
only  {m).     It  is  not  assignable  by  the  wife  {n),  nor  is  it 
liable,  as  her  separate  property,  to  her  debts  (o).     By  the  Effect  of 
above  mentioned  Act  of  1857,  in  every  case  of  a  judicial  sepamtiou. 
separation,  the  wife  shall,  from  the  date  of  the  sentence, 
and  whilst  the  separation  shall  continue,  be  considered 

(70  Stat.  23  &  24  Vict.  c.  144,  Wife,  p.  338,  note  (fZ),  2nd  ed. ; 

s.  7,  made  pei'iJetual  by  25  &  2G  VandenfucJit  v.  De  Blacquiere,  8 

Vict.  0.  81,  and  amended  by  29  &  Sim.  315  ;  5  My.  &  Cr.  229,  241 ; 

30  Vict.  c.  32.  Stones  v.  CooJce,  8  Sim.  321,  note ; 

(0  1  Black.  Comm.  429;   Wil-  stat.  20  &  21  Vict.  c.  85,  s.  6; 

Jcinson  v.    Gibson,   L.   K.    4   Eq.  Gooden   v.    Gooden,   1892,   P.    1. 

162,166.     This  is  still  the  law  in  A  husband's  liability  to  pay  ali- 

Ireland ;  see    Wcsirojip's   Divorce  mony    cannot    bo  barred   by  his 

Bill,  11  App.  Cas.  294.  bankruptcy,  Linton  v.  Linton,  15 

(70  Ante,  pp.  146,  202,  447.  Q.  B.  D.  239 ;  Be  Uawldnf,  1894, 

(7)  Stats.  20  &  21  Vict.  c.  85,  1  Q.  B.  25. 

ss.  17,  24  ;  21  &  22  Vict.  c.  108,  (n)  Be  Bohinson,    27    Ch.    D. 

s.    1  ;   see    JudJcins  v.    Judhins,  160. 

1897,  P.  138.  (o)  Anderson  v.  Lady  Ilaij,  7 

(m)  See  2  Koper  on  Husb.  and  Times  L.  K.  113. 

34—2 
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as  a.  feme  sole  with  respect  to  property  of  every  descrip- 
tion which  slie  may  acquire  or  which  may  come  to  or 
devolve  upon  her  after  the  sentence  ( ^?) ;  and  such 
property  may  be  disposed  of  by  her  in  all  respects  as  a 
feme  sole,  and  on  her  decease  the  same  shall,  in  case 
she  shall  die  intestate,  go  as  the  same  would  have  gone 
if  her  husband  had  been  then  dead ;  provided  that,  if 
any  such  wife  should  again  cohabit  with  her  husband, 
all  such  property  as  she  may  be  entitled  to  when 
such  cohabitation  shall  take  place  shall  be  held  to  her 
separate  use,  subject,  however,  to  any  agreement  in 
writing  made  between  herself  and  her  husband  whilst 
separate  ((^).  And  in  every  case  of  a  judicial  separation 
the  wife  shall,  whilst  so  separated,  be  considered  as  a 
feme  sole  for  the  purpose  of  contract  and  wrongs  and 
injuries,  and  suing  and  being  sued  in  any  civil  pro- 
ceeding (?') ;  and  her  husband  shall  not  be  liable  in 
respect  of  any  engagement  or  contract  she  may  have 
entered  into,  or  for  any  wrongful  act  or  omission  by 
her,  or  for  any  costs  she  may  incur  as  plaintiff  or 
defendant;  provided  that  where  upon  any  such  judicial 
separation  alimony  has  been  decreed  or  ordered  to  be 
paid  to  the  wife,  and  the  same  shall  not  be  duly  paid 
by  the  husband,  he  shall  be  liable  for  necessaries  supplied 
for  her  use  (s) ;  provided  also,  that  nothing  shall  pre- 
vent the  wife  from  joining,  at  any  time  during  such 

(p)  Waite  V.  Norland,  38  Ch.  to  the  wife's  property  in  remainder 

D.  135;  Be  Hughes,  1898,  1  Ch.  or  reversion    at  the  date   of   the 

529.    She  cannot  therefore  dispose  decree.     .See  Re  Insole,  ^a  Beav. 

as    a  feme   sole    of   property,  to  92 ;  L.  R    1  Eq.  470 ;  Johnson  v. 

which  she  was  entitled,  i)Ut  was  Lander,  L.  R.  7  Eq.  228 ;  Daices 

restrained  from   anticipating,  at  v.  Creyke,  30  Ch.  D.  500. 

the  dale  of  tlie  sentence;  Bill  v.  (r)  Ramsden  v.  Brearley,  L.  R. 

Ckjoper,  1893,  2  Q.  B.  85.  10  Q.  B.  147;  Re  Hughes,  1898, 

iq)  Stat.  20  &   21  Vict.  c.  85,  1  Ch.  529. 

B.  2."),  extended  by  21  &  22  A'ict.  (s)  Cf.    p.  528.  ante;  and    see 

c.  108,   8s.  7,    8,   to  property  to  Willson   v.   Smyth,   1   B.   k  Ad. 

which    the    wife    has    or    shall  801 ;    Hunt  v.   De  Blucquiere,   5 

become    entitled     as    executrix,  Bing.   550 ;    30  11.   R.   737 ;    Re 

administratrix,    or    trustee  since  Wingfield  and  Blew,  IdOi,  2  Ch. 

the  sentence   of  separation,  and  CG5. 
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separation,  iu  the  exercise  of  any  joint  power  given  to 
herself  and  her  husband  {t).  By  the  same  Act,  a  wife  I'rotcctiou 
deserted  by  her  husband  may  obtain  an  order  to  pro- 
tect any  money  or  property  she  may  acquire  by  her  own 
lawful  industry  and  property  which  she  may  become 
possessed  of  after  such  desertion :  and  if  such  an  order 
of  protection  be  made,  such  earnings  and  property  shall 
belong  to  the  wife  as  if  she  were  a  feme  sole,  and  the 
wife  shall  during  the  continuance  thereof  be,  and  be 
deemed  to  have  been,  during  such  desertion  of  her,  in  the 
like  position  in  all  respect,  with  regard  to  property  and 
contracts,  and  suing  and  being  sued,  as  she  would  be 
under  the  same  Act  if  she  obtained  a  decree  for  judicial 
separation  (w).  And  under  an  Act  of  1895  (u),  in  the  Separation 
cases  already  mentioned  {x),  of  the  husband's  conviction 
for  a  serious  assault  on  his  wife,  his  desertion  of  her  {y), 
her  being  forced  to  leave  him  through  his  cruelty  or 
neglect  to  maintain  her,  and  his  being  a  habitual 
drunkard,  she  may  obtain  from  a  court  of  summary 
jurisdiction  an  order  that  she  be  no  longer  bound  to 
cohabit  with  him,  and  such  order  while  in  force  shall 
have  the  effect  in  all  respects  of  a  decree  for  judicial 
separation  on  the  ground  of  cruelty.  In  addition  to  the 
rights  so  conferred,  wives,  who  have  obtained  a  decree 
for  judicial  separation,  or  have  been  deserted  by  their 
husbands,  now  possess  the  rights  conferred  upon  married 
women  by  the  Married  Women's  Property  Act,  1882  {z), 

(t)  Stat.  20  &  21  Vict.  c.  85,  Estates  Co.,  7  Cli.  D.  48. 

s.  26.  iv)  Stat.  58  &   59  Vict.  c.  39, 

(m)  Stat.  20  &   21  Vict.  c.  85,  ss.  4,  5,  extended  to  the  husband's 

8.  21,  amended  by  stats.  21  &  22  habitual  drunkenness  by  2  Edw. 

Vict.  c.  108,  s.-'.  G— 10 ;  27  &  28  VII.  c.  28,  s.  5  (2).     By  s.  5  (2) 

Vict.    c.    44.     See  Be   Kim/sley's  of  the  latter  Act,  a  married  man, 

Trusts,   20    Bcav.    84;    Cooke   v.  whose  wife  is  a  habitual  drunkard, 

Fuller,  ib.,9d  ;    He  Whittingham,  may  obtain  similar  orders  against 

10  Jur.  N.  S.  818  ;  Midland  Rail.  her. 

Co.  V.  Pye,  ao  L.  J.  (N.  S.)  C.  P.  (x)  Ante,  p.  529,  n.  {y). 

314;  S.  C,  9  W.  R.  058;  Tn  the  (y)  See  Heard  v.  Heard,  1890, 

goods  of  Elliott,  L.  K.  2  P.  &  M.  P.  188  ;  Frowd  v.  Frowd,  1904,  P. 

274;    lie    Coward    and    Adam's  177;  Dodd  v.  Dodd,  1906,  P.  189. 

Purchase,    L.    11.    20    Eq.    179 ;  (z)  Stat.  45  &  46  Vict.  c.  75 ; 

Nicholson     v.     Drury     liuilding  ante,  pp.  513  sq. 
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and  retain  any  rights  wliicli  thoy  may  liavo  acquired 
imdor  the  Married  Women's  Property  Act,  1870  («). 


Conseqnoncca  Wlien  a  dccroo  for  the  dissolution  of  a  marriage  has 
been  made  absolute,  the  parties  are  at  liljerty  to  marry 
again  (b).  And  all  the  rights,  which  husband  and  wife 
enjoy  in  respect  of  each  other's  property,  independent 
of  settlement,  cease  upon  dissolution  of  the  marriage  (c). 
But  it  is  now  established  that  a  decree  for  dissolution 
of  marriage  does  not  deprive  either  party  of  any  interest 
in  any  property,  which  is  limited  by  settlement  to  him 
or  her  by  name  (d).  On  any  decree  for  the  dissolution 
of  a  marriage,  the  Court  may  order  that  the  husband 
shall  to  the  satisfaction  of  the  Court  secure  to  the  wife 
such  gross  sum  of  money  (c),  or  such  annual  sum  of 
money  for  any  term  not  exceeding  her  own  life,  as,  having 
regard  to  her  fortune  (if  any),  to  the  ability  of  the  hus- 
band, and  to  the  conduct  of  the  parties,  it  shall  deem 
reasonable  (/) ;  and  the  Court  may  make  an  order  on 
the  husband  for  payment  to  the  wife  during  their  joint 
lives  of  such  monthly  or  weekly  sums  for  her  maintenance 
and  support  as  the  Court  may  think  reasonable  (y). 
Settlement  on  Whenever  the  Court  shall  pronounce  a  sentence  of 
iud^ciai  scna-  ^i'^'orce  or  judicial  separation  for  adultery  of  the  wife, 
ration.  it  has  power  to  order  a  settlement  to  be  made  of  her 

jjroperty,  whether  in  possession  or  reversion,  for  the 
benefit   of   the   innocent   party,    and    the  children   of 

(o)  Stat.  33  &  34  Yict.  c.  93;  Ch.  D.  563;  Burton  v.  Sturgeon, 

sec  ante,  pp.  509—511.  2  Ch.  D.  318. 

(/>)  Stat.  20  &  lil  Yict.  c.  85,  (e)  See  Twentyman  v.  Tioenty- 

s.  57 ;  see  ante,  p.  531.  and  n.  (/t) ;  man,  1903,  P.  82. 
Norman  v.  Villars,  2  Ex.  D.  359.  (/)  Stat.  20  &  21  Vict.  c.  85, 

(c)  Wells  V.  Malhon,  31  Bcav.  8.  32 ;  Lister  v.  Lister,  15  T.  D. 
48 ;  Wilkinson  v.  Gibson,  L.  II.  4  4  ;  see  Bishop  v.  Bishop,  1897,  P. 
Eq.  1G2  ;  Frole  v.  Soady,  L.  K.  3  138. 

Ch.  220 ;  CoilrinfjUm  v.  Codrinri-  (g)  Stat.  29  Vict.  c.  32,  s.  1 ; 

^on,  Ij.  R.  7  If.  L.  854  ;  Ite  Naves.  see    De    Lossy  v.  De    Lossy,  15 

13  1*.  D.  35;  Thornhyv.  Thornley,  P.  D.  115.     Such  an  allowance  is 

1893,  2  Ch.  229  ;  Be  Wallas,  1905,  not  alienable  ;    Wathins  v.   Wat- 

P.  326.  Mns,  1896,  P.  222. 

(d)  Fitzgerald  v.    Chapman,    1 
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the  marriage  or  either  or  any  of  them(7i).     And  any 

instrument  executed  pursuant  to  any  order  of  the  Court 

made  under  this  enactment,  at  the  time  of  or  after  the 

pronouncing  of  a   final  decree  of   divorce  or  judicial 

separation,  shall  be  deemed  valid  and  effectual  in  the 

law,  notwithstanding  the  existence  of  the  disability  of 

coverture  at  the  time  of  the  execution  thereof  (i).     And   Dissolution  of 

after  a  decree  of  nullity  or  dissolution  of  marriage,  the   "i^''"'^g<^- 

Court  may  inquire  into  the  existence  of  ante-nuptial   Settled 

or  post-nuptial  settlements  (k)  made  on  the  parties  whose   P'"°P®''ty' 

marriage  is  the  subject  of  the  decree,  and  may  make 

such  order  with  reference  to  the  application  of  the  whole 

or  a  portion  of  the  property  settled,  either  for  the  benefit 

of  the  children  of  the  marriage  or  of  their  respective 

parents,  as  to  the  Court  shall  seem  fit  (/). 


Under  the  Matrimonial  Causes  Act,  1884  (m),  a  decree   Powers  of 
for  restitution  of  coniugal  rights  is  no  longer  enforceable   ^*^urt  on  ap- 

0    o         o  o  plication  for 

by  attachment,  as  was  previously  the  case  (n)  ;  but  where  restitution  of 
the  application  is  by  the  wife,  the  Court  may,  at  the  riThts^'^ 
time  of  making  such  decree,  or  at  any  time  afterwards, 
order  that  in  the  event  of  such  decree  not  being  complied 
with  within  any  time  in  that  behalf  limited  by  the 
Court,  the  respondent  shall  make  to  the  petitioner  such 
periodical  payments  as  may  be  just,  and  such  order  may 


(70  Stat.  20  &  21  Vict.  c.  85, 
8.  45 ;  Midwinter  v.  Midwinter, 
1892,  P.  28. 

ii)  Stat.  23  &  24  Vict.  c.  144, 
s.  (5,  made  perpetual  by  stat.  25 
&  26  Vict.  c.  81. 

(Ji)  See  Hubbard  v.  Hubbard, 
1901,  P.  157. 

(0  Stat.  22  &  2.3  Vict.  c.  Gl, 
s.  5 ;  Ponsonby  v.  Ponsonby,  9  P. 
D.  58,  122;  A.  v.  M.,  lU  P.  D. 
178;  Noel  v.  Noel,  ib.  179; 
Benyon  v.  Benyon,  15  P.  D.  54  ; 
Pollard  V.  Pollard,  1894,  P.  172 ; 
Hartopp  V.  Hariopp,  1899,  P.  65 ; 
Blood  V.  Blood,  1902,  P.  190; 
Constantinidi  v.  Constuntinidi, 
1905,  P.  253.    This  provision  was 


held  not  to  apply  if  there  was  no 
child  of  the  marriage  living  at 
the  date  of  the  order;  Corrance 
V.  Corrance,  L.  R.  1  P.  &  D.  495. 
But  by  stat.  41  Vict.  c.  19,  s.  3, 
the  Court  may  exercise  the 
powers  so  vested  in  it,  notwith- 
standing that  there  are  no 
children  of  the  marriage ;  Anndtll 
V.  Ansdell,  5  P.  D.  138 ;  see  also 
Meredyth  v.  Meredyth,  1895,  P. 
92;  Thomson  v.  Thomson,  1896, 
P.  263;  Dormer  v.  Ward,  1901, 
P.  20. 

(m)  Stat.  47  &  48  Vict.  c.  68, 
s.  2. 

(n)  Weldon  v.  Weldon,  9  P.  D. 
52. 
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be  enforced  in  the  same  manner  as  an  order  for  alimony 
in  a  suit  for  judicial  separation  ;  and  the  Court  may,  if 
it  shall  think  fit,  order  that  the  liusband  shall,  to  the 
satisfaction  of  the  Court,  secure  to  the  wife  such 
periodical  payments.  Where  the  application  for  resti- 
tution of  conjugal  rights  is  by  the  husband,  if  it  shall 
be  made  to  appear  to  the  Court  that  the  wife  is  entitled 
to  any  property,  either  in  possession  or  reversion,  or  in 
receipt  of  any  profits  of  trade  or  earnings,  the  Court 
may,  if  it  shall  think  fit,  order  a  settlement  to  be  made 
to  the  satisfaction  of  the  Court  of  such  property  or  any 
part  thereof,  for  the  benefit  of  the  petitioner  and  of  the 
children  of  the  marriage,  or  either  or  any  of  them,  or 
may  order  such  part  as  the  Court  may  think  reasonable 
of  such  profits  of  trade  or  earnings  to  be  periodically 
paid  by  the  respondent  to  the  petitioner  for  his  own 
benefit,  or  to  the  petitioner  or  any  other  person  for  the 
benefit  of  the  children  of  the  marriage,  or  either  or  any 
of  them  (o).  But  the  Court  has  no  jurisdiction  to  order 
any  such  settlement  to  be  made  out  of  property  which 
the  wife  is  restrained  from  anticipating  (^j).  To  obtain 
an  order  under  this  Act  is  now  the  only  remedy  in  the 
case  of  a  withdrawal  from  cohabitation  by  either  husband 
or  wife ;  for  neither  party  is  entitled  to  keep  the  other 
in  confinement,  if  the  other  desires  to  live  apart  (q). 

A  grcemcnts  Separation  between  husband  and  wife  is  not  encouraged 

tion^^^*'^'^"  ^'y  ^^^  ^^^^-  ^  clause  in  a  marriage  settlement  pro- 
viding for  the  event  of  a  separation  has  been  considered 
to  be  void  (r)  ;  and  so  has  a  condition  in  a  gift  of 
personal   estate    to   a   woman   living  apart   from   her 

(o)  Plat.  47  &  48  Vict.  c.  68,  Sim.   244 ;    CartwriqU  v.   Cart- 

8.  3.  wririht,  ?,  De  Ci,U.  k  G.  982  ;  H. 

(p)  Mitchell  V.  Mitchell,  18U1,  v.   W.,  :5  K.  &  J.  .^8'2  ;  see  also 

P.  208.  Bindley    v.    Marquis    of     West- 

(q)  7.'.  V.  JacA«OH,  1891,1  Q.  B.  meath,   9    B.  &  C.   2(»() ;    Merry- 

671.  weather  v.  Jonee,  4  Giff.  499. 

(r)  Coclisedge  v.  Coclcsedge,  14 
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husband,  that  the  gift  should  cease  in  case  she  shoukl 
cohabit  with  him  (s).  But  a  trust  in  a  post-nuptial 
settlement  of  the  husband's  property  to  pay  the  income 
thereof  to  his  wife,  so  long  as  she  should  continue  to  be 
his  co-habiting  wife  or  his  widow,  has  been  upheld  as 
a  valid  limitation  (t).  It  is,  moreover,  now  settled  that 
an  agreement  for  an  immediate  separation  between 
husband  and  wife  is  not  void  for  illegality  (w)  ;  and  any 
contract  by  a  husband  or  wife  to  live  apart  from  and 
not  to  molest  the  other,  or  not  to  sue  the  other  for 
any  breach  of  conjugal  duty,  will  be  enforced  by  the 
Court  (x).  A  married  woman's  power  of  entering  into 
such  a  contract  formed  a  notable  exception  to  her  former 
incapacity  to  contract  (y).  As  she  might  sue  or  be  sued 
by  her  husband  in  any  matrimonial  cause  (z),  it  was 
held  that  she  might  enter  into  a  binding  agreement  to 
compromise  any  such  proceedings  (a).  Upon  the  same 
principle,  it  was  further  decided  that  a  wife  may  make  a 
valid  contract  to  live  apart  from  her  husband  founded 
upon  other  valuable  consideration  than  a  compromise  of 
such  proceedings  (h).  But  on  the  occasion  of  a  com- 
promise of  any  proceedings  in  a  matrimonial  cause,  or 
the  execution  of  an  agreement  for  separation,  a  married 
woman  had  no  greater  capacity  to  dispose  of  property  or 
to  contract  in  respect  thereof  than  she  had  at  any  other 

(s)   Wren  v.  Bradley,  2  De  G.  McGregor,  20  Q.  B.  D.  529  ;  see 

&  S.  49 :  and  see  Re  Moore,  39  Bishop  v.  Bishop,  1897,  P.  138. 

Ch.  D.  116.  (y)  Ante,  p.  505. 

(t)  Re  Hope  Johnstone,   1904,  (z)  Ante,  p.  530. 

1  Ch.  470.  (a)  Rowley  v.  Rowley,  L.  R.  1 

(u)  Jones  V.   Waitf,  4  Man.  &  H.  L.  Sc.  App  63 ;  Jessel,  M.R., 

Gr.  1104;    Wilson   v.    Wilson,  1  Besant  v.    Wood,  12  Ch.  D.  605, 

H.  L.  C.  538.  621 ;    Rose  v.  Ro^e,  8  P.  D.  98 ; 

(x)  Sanders     v.     Rodway,    16  Cahill  v.  Oahill,  8  App.  Cas.  420, 

Beav.  207 ;    Hamilton  v.  Hector,  429,  435,  436. 

J..   R.   13  Eq.  511 ;   Marshall  v.  (h)  Hunt  v.  Hunt,  4  De  G.,  F. 

Marshall,  5  P.  D.  19;  Besant  v.  &  J.  221;  3Iarshall  v.  Marshall, 

Wood,  12  Ch.  D.  605;  Gandy  v.  5  P.  D.   19;  Besant  v.  Wood,  12 

Gandy,  7  P.  D.  168  ;  Rose  v.  Rose,  Ch.   D.  605  ;  Clark  v.  Clark,  10 

8  P.  D.  98;  Clark  v.  Clark,  10  P.  D.  188;  Aldridge  v.  Aldridge, 

F.  D.  18S;  Gandy  \.  Gandy,  30  13    P.    D.    210;     McGregor    v. 

Ch.  D.  57;  Aldridge  v.  Aldridge,  McGregor,  20  Q.  B.  D.  529;  Re 

13     P.    D.    210 ;     McGregor    v.  Weston,  1900,  2  Cb.  164. 
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tinie(c).  So  that  a  woman  married  under  the  rule  of 
the  common  law  could  not,  on  separating  from  her 
husband,  make  a  valid  disposition  of  her  reversionary 
chose  in  action  (r^),  except  under  the  provisions  of 
Malins'  Act  (c),  or  of  her  real  estate,  otherwise  than  as 
provided  by  the  Fines  and  Eecoveries  Act(/).  But 
a  wife  agreeing  to  separate  from  her  husband  might 
dispose  of  or  bind  by  engagement  any  property  settled 
on  trust  for  her  separate  use  without  restraint  on 
anticipation  (g),  and  may  of  course  now  deal  with  or 
contract  in  respect  of  her  separate  property,  which  she 
is  not  restrained  from  alienating  {h). 

(c)  Stamper V.  BarJier,5Ma.t\(\.  (e)  Ante,  p.  idS. 

157  ;  Slatter  v.  Slatter,  1  Y.  &  0.  (/)  Cahill   v.   Cahill,  S   Aj.p. 

28 ;     Vanslttart  v.    Vansittart,  4  Cas.  420 ;    see  Williams,  R.    P. 

K.  &  J.  G2  ;  Caliill  v.  CaUU,  8  303,  20th  cd. 

App.  Cas.  420  ;  UarJe  v.  Jannaii,  (g)  Cahill  v.  Cahill,  8  App.  Caa 

18D5,  2  Oh.  419.  420,  429,  431 ;  ante,  pp.  501,  sq. 

(d)  Stampiry.  Barlcer,  5  Madd.  (A)  Ante,  pp.  513,  sq. 
157  ;  sec  ante,  p.  496. 
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PART  lY. 

OF  TITLE. 

We  have  seen  (a)  that  there  are  two  ways  of  acquiring 
the  ownership  of  goods,  which  are  quite  irrespective  of 
any  previous  title.  One  is  under  an  exercise  of  sovereign 
authority,  of  which  several  instances  have  been  given  (h) ; 
the  other  is  by  occupancy  (c).  Any  person  who  acquires 
goods  in  either  of  these  ways  obtains  a  valid  title  to 
them,  as  against  all  the  world.  For  the  occupant  of  any 
goods  enjoys  the  original  ownership  of  them  (d),  and 
when  a  new  ownership  is  conferred  under  sovereign 
authority,  all  other  claims  are  effectually  extinguished. 
These  modes  of  acquisition  are  however  exceptional; 
and  we  will  proceed  to  consider  what  title  is  obtained 
when  goods  are  acquired  in  other  ways,  not  independent 
of  previous  ownership  (c),  as  upon  sale,  gift  or  succession 
after  death. 

The  general  rule  of  the  common  law  is  that  if  a  man  General  rule 
dispose  of  a  chattel,  whether  for  value  or  otherwise,  he 
can  confer  no  better  title  thereto  than  he  has  himself  (/). 
Thus  if  any  one  obtain  possession  of  a  watch,  for  instance, 
by  theft  or  finding,  and  then  sell  it,  but  not  in  market 
overt,  the  buyer  will  not  be  entitled  to  retain  it  as 
against    the   owner  (g).      ISTor   can  the  buyer   require 

(a)  Ante,  pp.  4G,  47.  owner  of  stolen  goods  from  suing 

(6)  Ante,  p.  47,  and  p.  25,  n.  an  innocent  purcliaser  for  their 

(q).  recovery  before  conviction  of  the 

(c)  Ante,  p.  47.  thief  (see  ante,  p.  52)  ;  Cundy  v. 

id)  Ante,  p.  47.  Lindsay,  3  App.  Cas.  459  ;  Picker 

(e)  See  ante,  p.  46.  v.  London  and  County  Bank,  18 

(/)  Cole    V.     North     Wedern  Q.  B.  D.  515 ;    Farquharson  v. 

Baiik,  L.  E.  10  C.  P.  354,  362.  Ki7ig,  1902,  A.  C.  325 ;  stat.  56  & 

(</)   White  V.  Spettigue,  13  M.  57   Vict.    c.   71,   s.  21  ;  and   see 

&  W.  603,  establishing  that  there  ante,  pp.  7—10,  15,  23,  50—53. 

is  no  rule  of  law  to  prevent  the 
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repayment  of  the  price  paid  by  him  before  delivering 
up  the  watch  to  its  owner ;  for  a  refusal  to  give  it  up, 
except  on  such  conditions,  would  be  a  conversion  of  the 
chattel  to  the  buyer's  own  use,  and  would  render  him 
liable  to  be  sued  for  its  recovery  or  value  (h).  And  it 
makes  no  difference  that  the  buyer  purchased  the  watch 
in  good  faith  without  notice  of  any  defect  of  title  in  the 
person  from  whom  he  took  it  (i).  And  if  the  seller  had 
obtained  possession  of  the  watch  on  a  loan  of  it  by  the 
owner,  the  buyer  would  take  it  equally  subject  to  the 
owner's  rights.  For  as  we  have  seen  (A),  the  common 
law  does  not  enable  a  bailee  to  confer  any  title  to  the 
chattels  bailed  as  against  the  owner  claiming  them  after 
the  determination  of  the  bailment.  We  have  taken  an 
absolute  sale  by  a  thief  or  finder  as  the  strongest  instance 
of  the  rule  which  we  are  considering ;  but  of  course  a 
pledge  (/)  or  gift  of  chattels  by  one  so  possessed  of  them 
confers  no  better  title  than  a  sale.  The  above  general 
rule  of  the  common  law  applies  to  dispositions  of  all 
goods,  other  than  money  or  negotiable  securities  (m). 
These  form  the  subject  of  one  of  the  exceptions  to  the 
rule.     As  may  be  supposed,  when  title  is  transmitted 

(ft)  Lee  V.  Bayes,  IS  C.  B.509;  8.  30,  goods  unlawfully  pawntnl 

«n<e,  pp.  17, 51.     A  re-sale  by  the  with     a     pawnbroker     may     be 

buyer,  however  innocently,  would  ordered  to  be  delivered  to  their 

also  be  a  conversion  of  tlie  chattel  owner,  either  on   payment  to  the 

to  his  own  use,  and  render  him  pawnbroker  of  the  amount  of  the 

liable  in  trover  to  the  owner  ;  see  loan  or  any  part  thereof,  or  with- 

cases  cited  in  previous  note,  and  out  such  payment,as  tu  the  Court, 

in  n.  ((7)top.  51,a?i<e.     Tlie  inno-  according  to  the  conduct  of  the 

cent   purchaser  of  stolen   goods  owner    and    the    other    circuni- 

may,   however,  obtain   an   order  stances  of  the  case,  seems  just 

for  his  reimbursement  out  of  any  and  fitting.     But  it  does  not  ap- 

moneys  taken  from  the  thief  on  pear  to  have  been  yet  decided  to 

his  apprehension;  stat.  8U  &  ol  what  extent,  if  any,  this  enact- 

Vict  c.  3.5,  8.  'J.  nient  interferes  with  the  owner's 

(t)  Fariiuharson  v.  King,  l'.)02,  common  law  rights. 
A.  C.  325.  (m)  Great      Western     By.     v. 

(A-)  Ante,  pp.  22,  5G.  London  and  County  Baith,  1901, 

(/)  llartop  v.  lloare,  1  Wils.  8  ;  A.  ('.  414,  deciding  that  cheques 

2  Str.  1187  ;    Singer  Manufactur-  crossed  *'  not  negotiable  "  {ante, 

ing  Co.  v.  Clark,  5  Ex.  D.  37,  42.  p.    188)    are    governed    by   the 

Under    the    Pawnbrokers'    Act,  genera]  rule, 
1872,  Stat.  35  &  30  Vict.  c.  ita, 
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l)y  act  of  law,  as  upon  succession  after  death,  or  the 
exercise  of  some  creditors'  right,  it  is  no  better  than  it 
was  before,  either  at  law  or  in  equity  (n).  Thus  an 
executor  (o)  or  a  trustee  in  bankruptcy  (j;)  has  no  better 
right  to  goods  wrongfully  obtained  by  the  testator  or 
bankrupt  than  he  himself  had.  And  if  the  sheriff 
under  a  writ  of  fi.  fa.  (q)  seize  and  sell  goods,  of  which 
the  judgment  debtor  is  apparently  but  not  really  the 
owner,  the  sheriff  is  liable  for  their  wrongful  seizure  (?■), 
or  the  goods  may  be  recovered  from  the  purchaser  (s). 


The  exceptions  to  the  above  general  rule  have  been  Exceptions. 
already  indicated  in  stating  the  limitations  of  owner- 
ship (^).  They  arise  some  by  the  common  law,  and 
others  by  statute.  But  in  most  cases  their  object  is  the 
same,  namely,  to  protect  persons  who  purchase  goods 
in  good  faith  and  for  value  in  the  ordinary  course  of 
commerce,  without  notice  of  any  defect  in  the  title  of 
those  from  whom  they  obtained  them.  We  will  first 
notice  the  common  law  exceptions,  of  which  the  prin- 
cipal relates  to  sales  in  market  overt.  The  law  of  sale 
in  market  overt  has  been  already  noticed  (u) ;  it  is  now 
codi6ed  by  the  Sale  of  Goods  Act,  1893  (x),  as  follows  : — 
Where  goods  are  sold  in  market  overt,  according  to  the 
usage  of  the  market,  the  Iniyer  acquires  a  good  title  to 
the  goods,  provided  he  buys  them  in  good  faith  and 
without  notice  of  any  defect  or  want  of  title  on  the  part 
of  the  seller.  As  we  have  seen,  however,  there  is  one 
case  in  which  even  a  sale  in  market  overt  will  not  protect 


Sale  in  mar- 
ket overt. 


(m)  See  Lewin  on  Trusts,  215, 
216,  6th  ed. ;  270,  271,  11th  ed, 

(o)  Wms.  Saund.  217,  n.  (1). 

(  p)  Load  V.  Green,  15  M.  &  W. 
216,  221;  Ex  parte  Drake,  Re 
Ware,  5  Ch.  D.  S66  ;  Re  Eastgate, 
1905,  1  K.  B.  465. 

(q)  Ante,  p.  99. 

(r)  Glasspoole  v.  Young,  9  B. 
&  C.  696  ;  33  R.  R.  294  ;  Legg  v. 
Evans,  6  M.  &  ^V.  36  ;  Freman  v. 


Cooke,  2  Ex.  654 ;  Sodeau  v. 
Shorey,  74  L.  T.  N.  S.  240;  Jelks 
V.  Euyward,  1905,  2  K.  B.  460. 

(s)  Furrant  v.  Thompson,  5  B. 
&  A.  826;  24  R.  R.  571  ;  Crane 
V.  Ormerod,  1903,  2  K.  B.  37. 

(0  Ante,  p.  23. 

(m)  Ante,  pp.  14,  23. 

(x)  Stat.  56  ct  57  Vict.  c.  71, 
s.  22  (1). 
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Horses. 


Shops  in  the 
City  of 
Loudon. 


a  purchaser,  namely,  where  the  goods  sold  were  stolen, 
and  the  thief  has  been  prosecuted  to  conviction.  For 
in  this  case  the  ownership  of  the  goods  is  revested  by 
statute  in  the  party  robbed,  who  may  then  recover  them 
from  any  person  in  whose  possession  they  are,  whether 
the  latter  obtained  them  by  purchase  in  market  overt  or 
otherwise  (y).  With  regard  to  horses,  a  sale  in  market 
overt  will  not  confer  on  tlie  purchaser  any  further  title 
than  is  possessed  by  the  vendor,  unless  the  sale  be  made 
according  to  the  directions  of  certain  statutes  {z) ;  and 
even  then  the  true  owner  may,  at  any  time  within  six 
months  after  his  horse  has  been  stolen,  recover  his 
property  on  tender  to  the  person  in  possession  of  the 
price  he  hond  fide  paid  for  it  {a).  Every  shop  in  the 
city  of  London,  where  goods  are  openly  sold,  is  con- 
sidered as  a  market  overt  for  such  things  as  by  the  trade 
of  the  owner  are  put  there  for  sale  (h).  But  the  shops 
at  the  west  end  of  the  town  do  not  appear  to  possess 
this  privilege. 


Money  and 

negotiable 
securities. 


The  second  common  law  exception  relates  to  money 
and  negotiable  securities,  of  which  the  delivery  in  the 
ordinary  course  of  business  for  valuable  consideration 
and  in  good  faith  confers  a  good  title  thereto  as  against 
all  the  world.  If  therefore  any  money  or  negotiable 
securities  be  stolen,  the  owner  cannot  recover  them 
after  they  have  been  so  transferred  (c) ;  nor  does  the 
ownership  of  any  negotiable  instrument  stolen  and  so 


(jj)  Ante,  pp.  9,  and  n.  (2),  1(1, 
15,  and  n.  (t).  If.  however,  the 
purchaser  of  stolen  goods  in 
market  overt  resell  them  before 
conviction  of  the  tliief,  he  is  ncjt 
liable  as  for  their  conversion 
{anie,  p.  510,  n.  (/t));  for  when 
he  resold,  he  was  their  lawful 
owner ;  Horwood  v.  Smith,  2 
T.  K.  750  ;  and  see  Walker  v. 
Matthews,  8  Q.  B.  D.  109. 

(2)  Stats.  2  &  3  P.  &  M.  c.  7 ; 
31   Eliz.  c.  12 ;  5G  &  57  Vict.  c. 


71,  s.  22  (2)  ;  2  Black.  Comm.  450. 

(a)  Stat.  31  Eliz.  c.  12,  s.  4. 

(/>)  The  Case  of  Marhet  Overt, 
5  Itep.  83  b ;  Lyom  v.  Be  Pass, 
11  A.  &  E.  32G;  see  Hargreave  v. 
Spink,  1892,  1  Q.  B.  25. 

(c)  Ante,  pp.  23,  24,  183,  185, 
188,  oil.  But  a  rare  coin  suUl  by 
a  thief  as  a  curiosity  and  never 
passed  into  circulation  has  been 
held  to  be  recoverable  according 
to  the  general  rule ;  Moss  v. 
iJancoc/;,  1899,  2  Q.  B.  111. 
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transferred  revest  in  the  party  robbed  upon  conviction 
of  the  thief  (d).  And  no  title  at  all  is  required  to  be 
shown  by  the  payer  or  deliverer  of  any  money  or 
negotiable  securities  in  any  hona  fide  business  trans- 
action. Thus,  if  a  sovereign  or  a  banknote  be  offered 
in  payment  of  a  debt,  it  is  no  part  of  the  duty  of  the 
creditor,  under  ordinary  circumstances,  to  ask  the  debtor 
how  he  came  by  it.  But  if  there  be  any  mala  fides  on 
the  part  of  the  person  receiving  any  money  or  negotiable 
security,  or  such  gross  negligence  as  may  amount  in 
itself  to  evidence  of  mala  fides,  the  true  owner  may 
recover  such  property,  provided  its  identity  can  be 
ascertained  (e). 

Thirdly,  both  at  common  law  and  in  equity,  if  any  Dispositions 

,  -^   1  1      •    ^         ^    ^1         •        'jy  persons 

one  acquire  goods,  or  any  equitable  interest  tnerem,  having  a 

under  a  conveyance  voidable  for  fraud,  misrepresenta-  yoi'i'i'^i^  ^^^^^ 

•^  _  ^  to  goods. 

tion,  duress,  or  undue  influence,  and  dispose  of  the 
same  for  value  to  another,  who  takes  in  good  faith  and 
without  notice  of  the  defect  in  the  title,  the  original 
conveyance  to  the  former  I3arty  can  no  longer  be  set 
aside  as  against  the  latter,  who  thus  acquires  an  inde- 
feasible title  to  the  property  (/ ).  And  by  the  Sale  of 
Goods  Act,  1893  {g),  when  the  seller  of  goods  {h)  has  a 

(d)  See  Stat.  24  &  25  Vict.  P.  C.  219,  229,  230;  Candy  v. 
c.  90,  8.  100  ;  London  and  County  Lindsay,  3  App.  Cas.  459,  4G4; 
Bank  V.  London  and.  Hirer  Plate  Vilmont  v.  Bentley,  18  Q.  B.  D. 
Bank,  21  Q.  B.  D.  535,  540;  ante,  322,  330;  12  App.  Cas.  471,  477, 
pp.  9,  n.  (z)  15,  23,  n.  (</).  483  (this  decision  gave  rise  to  tlio 

(e)  Clarice  v.  Shee,  ( 'owp.  197 ;  amending  stat.  56  &  57  Vict.  c. 
Foster  v.  Pearson,  1  C.  M.  &  E.  71,  s.  24(2);  ante,  p.  9,  n.  (z)) ; 
849  ;  8.  C,  5  Tyrw.  255 ;  Good-  as  to  tlie  rule  of  eqnitv,  Sturge  v. 
man  v.  Harvey,  4  A.  &  E.  870.  Starr,  2  My.  &  K.  19.^  ;  Phillips 
And  see  Raphael  v.  Bank  of  v.  Phillips,  4  Du  G.,  F.  &  J.  208, 
England,  17  C.  B.  161;  Jones  v.  218;  Hunter  v.  Walters,  L.  11.  7 
Gordon,  2  App.  Cas.  616.  Ch.     75  ;      National     Provincial 

if)  See  2  Wnis.  V.  &  P.  674,  Bank  of  Enqland  v.  Jackson,  33 

748, 767.  787,  and  n.  (p),  788,  806,  Ch.  D.   1,13;     Lloyd's  Bank  v. 

807;  and,  as  to  the  rule  of  common  Bullock,  1896,  2  Ch.  192, 197  ;  cf. 

law,  White  v.    Garden,  10  C.  B.  Cave  v.  Cave,  15  Ch.  D.  639,  647. 

919;   Kingsford  v.  Merry,  25  L.  (g)  Stat.  56  &  57  Vict.  c.  71, 

J.  (N.  S.)  Ex.  166,  reversed  on  s.  23. 

another  ground,  26  L.  J.  (N.  S.)  Qi)  Ante,  p.  72,  n.  (p). 
Ex.  83 ;  Pease  v.  Gloahee,  L.  R.  1 
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voidable  title  thereto,  but  liis  title  has  not  been  avoided 
at  the  time  of  the  sale,  the  buyer  acquires  a  good  title 
to  the  goods,  provided  he  buys  them  in  good  faith  and 
without  notice  of  the  seller's  defect  of  title.  This 
enactment  extends  in  terms  to  every  kind  of  voidable 
title  (i) :  but  it  remains  to  be  decided  whether  it  applies 
to  titles,  which  are  voidable  on  account  of  the  personal 
incapacity  of  the  conveying  party,  such  as  the  title 
acquired  under  a  voidable  conveyance  by  an  infant  or 
a  lunatic  (/.;).  These  cases  were  not  comprehended  in 
the  common  law  doctrine  above  stated  (/). 

Estoppel.  Fourthly,  a  valid  title  to  goods  may  be  acquired  from 

one  who  is  not  their  owner,  in  consequence  of  the  law 
of  estoppel.  For,  as  we  have  seen  (m),  if  a  man  has 
acted  so  as  to  induce  the  belief  that  another  was  the 
owner  or  had  power  to  dispose  of  his  goods,  he  will  be 
estopped  by  his  conduct  from  recovering  the  goods  from 
parties  who  have  acquired  them  from  the  other  for  value 
to  the  belief  so  induced. 


Transactions         Fifthly,  if  any  chattels  be  taken  into  a  foreign  country, 

taken  into        a  good  title  thereto  may  be  acquired  by  any  transaction, 

countries  ^^^^^  regard  to  them,  which  by  the  law  of  that  country 

confers  a  title  valid  against  all  the  world  ;  and  the  title 


(i)  Ante,  pp.  79,  80,  87. 

(li)  Ante,  p.  95. 

(/)  See  2  Wms.  V.  &  T.  787, 
788,  80G,  807.  It  sliould  be  noted 
that  statutes  purporting  to  codify 
the  law  are  construed  primarily 
according  to  the  expressions  used 
tlierein,  and  not  by  reference  to 
the  previous  law  ;  Bank  of  Eng- 
land V.  Vagliano,  1891,  A.  C.  107, 
120,  144,  145,  l(j(),  lUl. 

(m)  Ante,  p.  24,  n.  (m)  ;  Hender- 
son V.  Williams,  1895,  1  Q.  1!. 
521 ;  see  Farquharson  v.  King, 
1902,  A.  C.  325,  341.  Upon  tliis 
principle  it  has  been  held  that,  if 


one  intrust  another  with  securities 
appearing  on  the  face  of  them 
to  be  transferable  by  delivery, 
though  not  recognised  as  negoti- 
able by  law(see  ante,p.  311), and 
the  latter  fraudulently  deal  with 
them  as  negotiable,  the  former 
will  be  estopped  from  denying 
their  negotiability  in  an  action 
to  recover  them  from  a  third  party, 
who  has  taken  them  in  the  ordi- 
nary course  of  Ijusiness  for  value 
and  in  good  faith ;  Goodwin  v. 
Robarts,  1  App.  Cas.  47G ;  Rum- 
hall  V.  Metropolitan  Bank,  2 
Q.  B.  D.  194. 
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80  acquired  will  remain  valid  in  the  event  of  the  chattels 
being  brought  back  to  England  (n). 

The  remaining  common  law  exception  to  the  rule, 
which  prevents  the  disposer  of  a  chattel  from  conferring 
any  greater  right  than  he  has  himself,  occurs  in  the 
case  of  the  ho7id  fide  indorsement  and  delivery  for  value 
of  a  bill  of  lading  by  a  buyer  of  goods  forwarded  by  sea, 
who  has  not  paid  for  them.  In  such  a  case,  as  we  have 
seen  (o),  the  right  of  stoppage  in  transitu,  which  might 
have  been  exercised  against  the  buyer  himself,  is  either 
altogether  defeated,  or  postponed  to  the  claim  of  the 
transferee  of  the  bill  of  lading,  according  as  the  transfer 
of  the  same  were  by  way  of  sale  or  pledge. 


Indorsement 
for  value  of 
bill  of  lading. 


The  most  important  statutory  exceptions  to  the 
above-mentioned  general  rule  are  those  existing  under 
the  Factors  Act,  1889  (jj).  These  have  been  already 
noticed  {q).  As  we  have  seen,  their  effect  is  to  enable 
mercantile  agents  intrusted  with  the  possession  of  goods 
to  make  valid  sales  or  pledges  of  them  without  the 
owner's  authority  (r)  ;  to  enable  a  person  intrusted  with 
the  possession  of  goods  for  the  purpose  of  consignment 
or  sale,  or  in  whose  name  goods  are  shipped,  to  give  a 
valid  lien  on  them  for  advances  made  to  or  for  him  by 
the  consignee  of  the  goods ;  to  enable  the  seller  or  buyer 
of  goods  in  possession  of  them  to  make  valid  dispositions 
of  them,  each  as  against  the  other ;  and  to  enable  the 
buyer  of  goods  in  possession  of  any  delivery  order  or 
other  document  of  title  to  the  goods  to  defeat  or  post- 
pone the  vendor's  lien  or  right  of  stoppage  in  transitu  by 

(7i)  Anle,  p.  24. 

(o)  Ante,  pp.  84,  85. 

(p)  Stat.  52  &  53  Vict.  c.  45. 

iq)  Ante,  pp.  22.  n.  (e),  82—85. 

(r)  By  the  common  law  a  factor 
or  agent  in  tlie  possession  of  goods 
could  not  give  any  furtlicr  title  to 
the  goods  than  he  was  authorised 
to  give  by  his  principal,  either 

W.P.P 


Statutory 
exceptions. 


expressly  or  by  implication  arising 
from  the  usual  course  of  his  em- 
ployment ;  Fichriiig  v.  Bush, 
15  East,  38,  43;  13  R.  R.  3G4; 
Williams  v.  Btirton,  8  Bing.  139; 
24  R.  R.  448  ;  and  this  is  still  the 
law  in  cases  not  governed  by  the 
Factors  Act ;  Bastings  v.  Pearson, 
1893,  1  Q.  B.  G2. 
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transferring  over  the  document  for  value.  But  in  each 
case  the  Act  confers  a  valid  title  only  upon  persons 
acting  in  good  faith.  Other  statutory  exceptions  occur 
in  the  case  of  the  alienation  of  goods  by  an  owner, 
against  whom  a  writ  of  fi.  fa.  has  been  delivered  to  the 
sheriff,  or  who  has  committed  an  act  of  bankruptcy,  to  a 
person  taking  the  goods  in  good  faith,  f(;r  value  and 
without  notice  of  the  delivery  of  any  writ  of  execution 
or  of  any  available  act  of  bankruptcy,  as  the  case 
may  be  (s). 


Bestrictive 
conditioua 
cannot  be 
annexed  to 
goods. 


Except  in  the 
case  of  a 
patented 
article. 


Here  it  may  be  mentioned  that  restrictive  conditions, 
such  as  may  be  annexed  in  equity  to  land  {t),  cannot, 
as  a  rule,  be  annexed  to  goods.  Thus  if  one  sell  goods 
to  another  with  a  stipulation  that  the  purchaser  shall 
not  re-sell  them  under  a  certain  price,  or  shall  observe 
any  other  condition  as  to  their  use,  the  condition  is  not 
binding,  either  at  law  or  in  equity,  on  any  person  who 
acquires  the  goods  from  the  purchaser,  whether  for  value 
or  gratuitously  ;  for  the  stipulation  only  imposed  a  con- 
tractual obligation  on  the  purchaser,  and  did  not  affect 
the  goods  {u).  If,  however,  some  particular  chattel  be 
the  subject  of  a  patent,  restrictive  conditions  can  be 
annexed  thereto,  because  no  one  is  entitled  to  sell  or 
use  a  patented  article  witliout  the  licence  of  the 
patentee  (a;).  If  the  patentee  sell  the  patented  article 
without  imposing  any  restrictions  on  its  use,  that  im- 
plies a  licence  for  the  purchaser  to  use  it  in  any  manner 
he  thinks  fit.  But  if  the  patentee  do  impose  such 
restrictions,  a  purchaser  from  any  other  person  than 
the  patentee,  including  a  licensee  of  the  patentee,  is 
bound  by  the  restrictions,  whether  he  had  notice  of 
them   when    he    bought   or    not.      But   the   patentee 


(«)  Ante,  pp.  100,  267. 

(0  See  Williams,  K.  P.  185, 
20th  ed.;  1  Wms.  V.  &  P. 
426  eq. 


(«)  Taddy  v.  Sterioits,  11*04, 
1  Ch.  354;  McGrutherv.  Pitcher, 
1904,  2  Ch.  306. 

(x)  Ante,  pp.  325,  326. 
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may  be  estopped  by  his  conduct;  from  enforcing  the 
restrictions  {y). 

In  ancient  times  the  sale  of  lands  was  usually  ac-  Warranty  of 
companied  by  a  warranty  of  their  title.  Warranties,  ^  ' 
however,  fell  into  disuse,  and  the  purchasers  of  laud 
acquired  a  right  to  covenants  for  the  title,  varying  in 
their  stringency  according  to  the  nature  of  the  title  of 
the  vendor  {z).  But,  upon  the  sale  of  chattels  personal, 
there  may  still  be  a  warranty  of  title,  either  express  or 
implied.  And  every  affirmation  made  by  the  vendor  at 
the  time  of  sale  respecting  the  goods  is  an  express 
warranty,  if  it  appear  to  have  been  so  intended  (a): 
but  a  warranty  made  subsequently  to  the  sale  is  void 
for  want  of  consideration  (h).  And  if  the  vendor  state 
that  the  goods  are  his  own,  this  amounts  to  an  express 
warranty  of  his  title  (c).  According  to  the  modern  implied 
common  law  rule,  moreover,  the  act  of  selling  goods  ^^""^"^y  °^ 
implies  an  assertion  of  ownership  in  the  goods  sold. 
A  warranty  of  title  was  therefore  implied  on  the  sale 
of  goods,  unless  it  appeared  from  the  circumstances  of 
the  transaction  that  the  intention  of  the  parties  to  the 
contract  was  merely  to  transfer  such  interest  as  the 
vendor  had  in  the  goods  sold(<^).  On  this  subject 
the  law  is  now  codified  in  the  Sale  of  Goods  Act, 
1893  (c),  as  follows  :— 

((/)  BadUche  Anilin,  &c,  v.  Isler,  (c)  Furniss    v.    Leicester,   Cro. 

190(3,  1  Ch.  605;  aud  see  British  Jac.  474;  Medina  v.  Stougldon,  1 

Mutoscope,  &c.,  Co.  v.  Homer,  1901,  Salk.  210. 
1  Ch.  671.  (d)  See    Chapman    v.   Spiller, 

(z)  See  Williams,  R.   P.   573,  14  Q.  B.  621;   Morley  v.  Atten- 

591,  20th  ed.  lorotigh,  3  Ex.  500;  EichhoJz  v. 

(a)  See  Richardson  v.  Brown,  Bannister,  17  C.  B.  N.  S.  708 ; 
1  Bing.  844 ;  25  K.  K.  648  ;  Shep-  Baqueley  v.  HaioUy,  L.  R.  2  C.  P. 
herd  v.  Kain,  5  B.  &  Aid.  240  ;  24  62.5  ;  R.  v.  Sampson,  52  L.  T.  N.  S. 
R.  R.  344;  Fower  v.  Barham,  4  172  ;  Edtvards  v.  Pearson,  (J  Times 
Ad.  &  Ell.  473 ;  Carter  v.  Crich,  L.  R.  220  ;  BeDJamiu  on  Sale, 
4  H.  &  N.  412;  Benjamin  ou  511 — 523,  2ud  ed. ;  597  sq., 
Sale,  499,  2nd  ed. ;  659,  5th  ed.  5th  ed. 

(b)  Fiiicli,  L.  189;  Boscorla  v.  (e)  Stat.  56  &  57  Vict.  c.  71, 
Thomas,  3  Q.  B.  234.     See  a7ite,  s.  12. 

p.  160. 
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(Sect.  12)  In  a  contract  of  sale,  unless  the  circumstances  of 
the  contract  are  such  as  to  show  a  different  intention,  there  is — 

(1.)  An  implied  condition  on  the  part  of  the  seller  that  in  the 
case  of  a  sale  he  has  the  right  to  sell  the  goods,  and  that 
in  the  case  of  an  agreement  to  sell(/)  he  will  have  a 
right  to  sell  the  goods  at  the  time  when  the  property 
is  to  pass : 

(2.)  An  implied  warranty  that  the  buyer  shall  have  and  enjoy 
quiet  possession  of  the  goods : 

(3.)  An  implied  warranty  that  the  goods  shall  be  free  from 
any  charge  or  encumbrance  in  favour  of  any  third 
party,  not  declared  or  known  to  the  buyer  before  or  at 
the  time  when  the  contract  is  made. 

Warranty  of         By  the  general  rule  of  the  common  law,  upon  the  sale 
quality.  gf  goods,  no  warranty  is  implied  as  to  the  quality  of  the 

goods  sold(^).  But  affirmations  made  at  the  time  of 
sale  may  amount  to  an  express  warranty  of  quality,  as 
in  the  case  of  warranty  of  title  {h).  And  a  warranty  of 
quality  may  be  implied  from  the  circumstances  of  the 
transaction  (i).  The  law  as  to  the  implication  of  a 
warranty  of  quality  is  now  codified  in  the  Sale  of  Goods 
Act,  1893 (^-)>  as  follows:— 

(Sect.  14)  Subject  to  the  provisions  of  this  Act  and  of  any 
statute  in  that  behalf,  there  is  no  implied  warranty  or  condition 
as  to  the  quality  or  fitness  for  any  particular  purpose  of  goods 
supplied  under  a  contract  of  sale,  except  as  follows  : 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  purpose  for  which 
the  goods  are  required,  so  as  to  show  that  the  buyer 
relies  on  the  seller's  skill  or  judgment,  and  the  goods 
areof  a  description  which  it  is  in  the  course  of  the  seller's 
business  to  supply  (whether  he  be  the  manufacturer  or 
not),  there  is  an  implied  condition  that  the  goods  shall 
be  reasonably  lit  for  such  purpose,  provided  that  in  the 
case  of  a  contract  for  the  sale  of  a  specified  article 

(/)  See  sect.  1(3);  a7i<e.p.  7.3.  (/)  See     BcDJamin     on     Sale, 

ig)  See  Benjamin  on  Sale,  498,  525  sq.,  2nd  ed. ;  (".23  s^.,  oth  ed.  ; 

525,  2nd  ed. ;  G23.  G'lS.  5th  cd. ;  Jones  v.  Just,  L.  I{.  3  Q.  B.  197; 

Jones  v.  Just,  L.  K.  3  Q.  B.  197,  Drummond    v.     Van    Ingen,    12 

202.  App.  C'hs.  284;  Jones  v.  I'ltclgett, 

ih)  See  Benjamin  on  Sale,  499,  24  Q.  B.  D.  650. 

2nd  ed.  ;  G59,  5th  ed.  (A)  Stat.  5(J  &  57  Vict.  c.  71. 
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under  its  patent  or  other  trade  name,  there  is  no  implied 
condition  as  to  its  fitness  for  any  particular  purpose  (?) : 

(2).  Where  goods  are  bought  by  description  from  a  seller  who 
deals  in  goods  of  that  description  (whether  he  be  the 
manufacturer  or  not),  there  is  an  implied  condition  that 
the  goods  shall  be  of  merchantable  quality :  provided 
that  if  the  buyer  has  examined  the  goods,  there  shall 
be  no  implied  condition  as  regards  defects  which  such 
examination  ought  to  have  revealed  (/n) : 

(3.)  An  implied  warranty  or  condition  as  to  quality  or  fitness 
for  a  particular  purpose  may  be  annexed  by  the  usage 
of  trade . 

(4.)  An  express  warranty  or  condition  does  not  negative  a 
warranty  or  condition  implied  by  this  Act  unless  incon- 
sistent therewith. 

By  the   Merchandise   Marks   Act,   1887  (n),  on  the  implied 
sale  or  in  the  contract  for  the  sale  of  any  goods  to  which  to  o-eauine- 
a  trade  mark,  mark,  or  trade  description  (o)  has  been  ness  of  trade 

^  ^  ^  mark  or  trade 

applied,  the  vendor  shall  be  deemed  to  warrant  that  the  description, 
mark  is  a  genuine  trade  mark  and  not  forged  or  falsely 
applied,  or  that  the  trade  description  is  not  a  false  trade 
description  within  the  meaning  of  this  Act,  unless  the 
contrary  is  expressed  in  some  writing  signed  by  or  on 
behalf  of  the  vendor  and  delivered  at  the  time  of  the 
sale  or  contract  to  and  accepted  by  the  vendee. 

If  goods  and  chattels   should  have  come   into   the  Statute  of 

p  ,        .  i.'j.i       J.      j-i  T,    Limitations, 

possession   or   persons  havmg   no  title   to  them,  such 

persons  will,  in  course  of  time,  be  quieted   in  their 

enjoyment  by  virtue  of  the  Limitation  Act,  1623.     By 

this  statute  all  actions  of  trespass,  detinue,  trover  and 

replevin  for  taking  away  goods  and  cattle  must  be  brought 

within  six  years  next  after  the  cause  of  such  action  :  but  Disabilities. 

if  the  person  entitled  to  any  such  action  be  under  age, 

feme  covert,  or  no7i  compos  mentis,  such  person  shall  be 

(/)  See    Gillespie     v.    Cheney,  1  K.  B.  610. 

1896,  2  Q.  B.  59  ;  Preid  v.  Last,  (n)  Stat.  50  &  51  Vict.  c.  28, 

1903,    2    K.    B.    148 ;    Frost   v.  s.  17,  replacing  the  provisions  of 

Aylesbury    Dairy    Co.,    1905,     1  an  Act  of  1862. 

K.  B.  608.  (o)  See  sect.  3. 

(to)  See    Wre7i  v.   Holt,   1903, 
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at  liberty  to  bring  the  same  action  within  six  years  after 
the  disability  is  removed (j?).  As  we  have  8QGn(q), 
however,  this  Act  only  bars  the  action  for  the  recovery 
of  the  goods,  and  does  not  extinguish  the  owner's  title. 
If  one  intrust  his  goods  to  a  simple  l)ailee,  time  does 
not  begin  to  run  against  him  under  the  statute  until 
ho  has  demanded  and  been  refused  their  retnrn  (r). 


Stiilutes  of 
Limitatifm  as 
to  clioses  in 
action. 


Mortgages, 

judgments 

and  legacies 

formerly 

recoverable 

within  twenty 

years. 


Choses  in  action,  whether  legal  or  equitable,  differ  from 
choses  in  possession  in  this,  that  the  title  to  them  is 
endangered  rather  than  strengthened  ])y  the  Statutes  of 
Limitation.  This  difference  arises  from  the  nature  of 
the  property.  Goods  and  chattels  may  exist  without 
any  owner ;  but  if  there  cease  to  be  a  person  entitled  to 
a  debt,  the  del)t  itself  ceases  to  exist  (s)-  The  time 
within  which  actions  or  suits  may  be  brought  for  the 
recovery  of  choses  in  action  varies  according  to  the 
nature  of  the  security.  The  law  on  this  subject  has 
been  rendered  somewhat  difficult  by  two  different  Acts 
of  Parliament  (t)  varying  from  each  other,  each  passed 
in  the  same  session  of  Parliament,  and  each  intended 
to  amend  the  law.  If  the  chose  in  action  were  money 
secured  by  any  mortgage,  judgment  (it)  or  lien,  or  other- 
wise charged  upon  or  payable  out  of  any  real  estate  at 
law  or  in  equity  (x),  or  any  legacy  (y),  or  the  personal 
estate  or  any  share  of  the  personal  estate  of  a  person 
who  had  died  intestate  («),  no  action  or  suit  could 
formerly  be  brought  to  recover  the  same  but  within 


(p)  Stat.  21  Jac.  I.  c.  16,89.  3, 7. 
The  disabilities  of  absence  beyond 
seas  and  imprisonment  were  abo- 
lished by  Stat.  19  &  20  Vict.  c.  97, 
ss.  10,  12. 

(7)  Ante,  p.  25. 

(r)  Wilkinson  v.  Verity,  L.  R. 
G  C.  P.  206  ;  Miller  v.  Dell,  1891, 
1  Q.  B.  468. 

(s)  See  Be  Higginson  and  Dean, 
1 899,  1  Q.  B.  325,  330  fq. 

(0  Stats.    3    &    4    Will.    IV. 


cc.  27,  42. 

(m)  Watson  v.  Birch,  15  Sim. 
523. 

(a;)  See  Kirldand  v.  Peaifield, 
1903,  1  K.  B.  756. 

{y)  Sheppard  v.  DnJie,  9  Sim. 
567.  Legacy  hero  includes  any 
share  of  a  testator's  residuary 
estate  ;  BeMachny,  1906, 1  Ch.  25. 

(2)  Stat.  23  k  24  Vict.  c.  38, 
s.  13  ;  jRe  Johnson,  29  Ch.  D.  964. 
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hocnty  years  next  after  a  present  right  to  receive  the 
same  {a)  should  have  accrued  to  some  person  capable 
of  giving  a  discharge  for  or  release  of  the  same ;  unless 
in  the  meantime  some  part  of  the  principal  money, 
or  some  interest  thereon,  should  have  been  paid,  (&) 
or  some  acknowledgment  of  the  right  thereto  should 
have  been  given  in  writing  signed  by  the  person  by 
whom  the  same  should  have  been  payable,  or  his 
agent  {c),  to  the  person  entitled  thereto  or  his  agent  {d)  ; 
and  in  such  case  no  such  action  or  suit  could  be 
brought  but  within  twenty  years  after  such  payment  or 
acknowledgment,  or  the  last  of  such  payments  or  acknow- 
ledgments, if  more  than  one,  was  made  or  given  {e). 
But  by  the  Eeal  Property  Limitation  Act,  1874  (/), 
which  came  into  operation  on  the  1st  of  January, 
1879  (g),  the  above-mentioned  period  of  twenty  years  Reduced  to 

fwolvG  vctirs 

was  reduced  to  twelve  years  (Ji),  except  in  the  case  of  the 
personal  estate  or  any  share  in  the  personal  estate  of  a 
person  who  has  died  intestate,  an  omission  probably 
made  'per  incuriam. 

If  the  chose  in  action  be  rent  due  upon  an  indenture  Rent  secured 

pj.  JI.T.J  i.1.  •li.by  indenture 

01  demise,  or  money  secured  by  bond  or  other  specialty,  ^\^^  money 
but  not  charged  upon  or  payable  out  of  any  land  or  secured  by 

o  r  r  J  J  Ijq^^^^  speci- 

(a)  See  Be  Owen,  1894,  3  Ch.  as  his  remedy  against  the  land ;    alty  or  recog- 

220  ;  Re  Pardoe,  1906,  1  Ch.  205.  Fearnside  v,  Flint,  22  Ch.  D.  579,    nizance 

(6)  See  Ee  Ciifden,  1900,  1  Ch.  tliat  the  same  result  may  follow, 

774.  where   the  mortgagor's  contract 

(c)  Lord  St.  John  v.  Bowjliton,  for  payment  is  contained   in  a 
9  Sim.  219.  separate  deed  ;  Ee  Frisby,  43  Ch. 

(d)  Blair  v.  Nugent,  3  Jones  D.  106,  that  payment  of  interest 
&  Lat.  673,  677.  by  a  mortgagor  keeps  alive  the 

(e)  Stat.  3  &  4  Will.  IV.  c.  27,  remedy    against    a    surety  ;    Ee 
8.  40.  Davis,  1891,  3  Ch.  119,  that  the 

(/)  Stat.  37  &  38  Vict.  c.  57,  recovery  of  a  legacy  may  now  be 

B.  8.  barred  in  twelve  years,  unless  it 

((7)  Sect.  12.  be  secured  by  an  express  trust ; 

(h)  See   Sutton    v.   Sutton,   22  Jay  v.  Johnstone,  1893,  1  Q.  B. 

Ch.  B.  511 ;  Eirklandv.  Peafjfield,  189;    ToTjlor   v.    Holland,    1902, 

1903,  1  K.  B.  756  ;  deciding  that  1  K.  15.  676,  that  any  judgment 

the   mortgagee's   remedy  on  the  may   now  be    barred  in   twelve 

mortgagor's  covenant  for  payment  years,  though  it  do  not  operate  as 

in  the  mortgage  deed  may  now  be  a  charge  on  land, 
barred  in  twelve  years  as  well 
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Absence 
beyond  seas. 


Arrears  of 
dower. 


rent  (i),  or  money  secured  by  a  recognizance,  an  action 
must  also  l)e  brought  within  twenty  years  after  the 
cause  of  such  action  (k),  or  within  twenty  years  after 
the  removal  of  any  of  the  disabilities  of  infancy,  cover- 
ture or  lunacy  (/).  And  if  any  person,  against  whom 
tlierc  is  any  such  cause  of  action,  sliall  be  beyond  the 
seas  at  the  time  such  cause  of  action  accrued,  the  person 
entitled  to  any  sucli  cause  of  action  may  bring  the  same 
against  him  within  twenty  years  after  his  return  (m). 
And  the  absence  of  a  joint  debtor  beyond  the  seas  will 
not  prevent  time  from  running  in  favour  of  the  others, 
who  may  not  be  beyond  the  seas  ;  and  the  recovery  of 
judgment  against  them  will  not  prevent  the  creditor 
from  commencing  an  action  against  the  absent  debtor 
after  his  return  (n).  If  any  acknowledgment  shall  have 
been  made,  either  by  writing  signed  by  the  party  liable, 
or  his  agent,  or  by  part  payment  or  part  satisfaction  on 
account  of  any  principal  or  interest  then  due(o),  the 
person  entitled  may  bring  his  action  for  the  money 
remaining  unpaid  and  so  acknowledged  to  be  due, 
within  twenty  years  after  such  acknowledgment,  or 
within  twenty  years  after  any  of  the  above-mentioned 
disabilities  shall  have  ceased,  or  the  party  liable  shall 
have  returned  from  beyond  the  seas,  as  the  case  may 
be  (jy).  If  the  chose  in  action  consists  of  arrears  of  dower, 
neither  such  arrears  nor  damages  on  account  thereof 
can  be  recovered  or  obtained  by  any  action  or  suit  for  a 


(0  He  Powers,  30  Ch.  D.  291. 
The  period  for  recovering  money 
securefl  by  specialty  and  also 
charged  on  any  land  or  rent  is 
now  hvelve  years,  as  the  ease  falls 
■within  stat.  37  &  38  Vict.  c.  57, 
8.  8  ;  Siittou  V.  Suttov,  22  Ch.  D. 
r)ll  :  Fearndde  v.  Flint,  ib.,  57'J  ; 
Jle  England,  189.5,  2  Ch.  820. 

(70  Stat.  3  &  4  Will.  IV.  c.  42, 
B.  3. 

(/)  Stat?.  3  &  4  Will.  IV.  c.  42, 
8.  4;  11)  &  20  Vict.  c.  tt7,  s.  10; 
Pardo  V  -  Bingham,  17  W,  B.  419. 


(m)  Stat.  3  &  4  Will.  IV.  c.  42 
8.  4. 

(»)  Stat.  10  &  20  Vict.  c.  97, 
8.  11 ;  see  ante,  p.  420,  and  notis 

(Sf),  (0. 

(o)  See  Itoddam  v.  Mnrhy,  1 
De  G.  &  J.  1  ;  Moodie  v.  Ban- 
nister, 4  Drew.  432 ;  Coope  v. 
Crefnoell,  L.  If.  2  Ch.  112;  Dibh 
V.  Walker,  1893,  2  Ch.  429 ;  Re 
England,  1895,  2  Ch.  820. 

(  p)  Stat.  3  &  4  Will.  IV.  c.  42, 
s.  5 ;  Kempe  v.  Gibbon,  9  Q.  B, 
009. 
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longer  period  that  six  years  next  before  the  commence- 
ment of  such  action  or  suit  (q).     Arrears  of   rent  or  of  Arrears  of 

....  ,      J.  D  11  rent  and 

interest  in  respect  or  any  sum  oi  money  charged  upon  interest. 
or  payable  out  of  any  land  or  rent  or  in  respect  of  any 
legacy,  can  be  recovered  only  within  six  years  next  after 
the  same  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or  his 
agent  (?').  This  enactment  limits  the  recovery  of  rent 
or  interest  on  money  charged  on  land  in  respect  of  the 
charge  on  the  land  to  six  years'  arrears  (.s).  But  it  was 
decided  before  the  Limitation  Act  of  1874  took  effect 
that  if  such  rent  or  interest  were  secured  to  the 
claimant  (t)  by  indenture  of  demise  (m),  or  by  bond  or 
other  specialty  (x),  an  action  of  debt  or  covenant  might 
be  brought  to  recover  the  same  at  any  time  within 
twenty  years.  Since  this  act,  such  an  action  must,  it 
seems,  be  brought  within  twelve  years,  at  least  as 
regards  the  interest  of  money  charged  on  land  (y). 
Thus  a  mortgagee  of  lands  seeking  to  foreclose  can  only 
obtain  an  order  for  foreclosure  absolute  in  default  of 
payment  of  the  principal  money  secured  together  with 
six  years'  arrears  of  unpaid  interest  (z) :  but  he  can  re- 
cover twelve  years'  arrears  by  suing  on  the  mortgagor's 

(q)  Stat.  3  &  4  Will.  lY.  c.  27,  (y)  Ante,  p.  552,  n.  (i).     It  is 

s.  4l.  .1  question  whether  the  principle 

(r)  Stat.  3  &  4  Will.  IV.  c.  27,  of  the  cases  there  cited  does  not 

8.  42 ;  Francis  v.  Grower,  5  Hare,  apply  to  the  recovery  by  action 

39 ;    Hwnfiey   v.   Gery,  7  C.  B.  of    debt     or    covenant    of    rent 

567  ;  Toft  v.  Sterenson,  5  De  Gex,  secured  by  an  indenture  of  dc- 

M.  &  G.  735 ;   Bowyer  v.    Wood-  mise ;  for  rent  is  money  payable 

man,  L.  E.  3  Eq.  313;  Astbury  v.  out  of  land;    see  L.  Q.  11.  xiii. 

Adbnry,  ]8'.)S,  2  Ch.  111.  288.     Barley  v.  Tetinant,5S  L.  T. 

(s)  Hunter  v.  Nocholds,  1  Mac.  N.    S.    257,    appears    to     show 

&  G.  640.  that  such  rent  is  still  so  recover- 

(Q  Hughes  v.  Kelly,  8  Dru.  &  able  within   twenty   years ;    sed 

Warren,  482.  quxre. 

(m)  Paget  V.  Foley,  2  New  Ca.  (z)  Hodges  v.    Croydon   Canal 

679.  Co.,  3  Beav.  8G ;  Sinclair  v.  Jack- 

(a;)  Sims  v.  Thomas,  12  A.  &  son,    17    Beav.    405 ;    Dingle  v. 

E.  5.36.  Coppen,  1899,  1  Ch.  726,  729. 
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Simple  con-  covenant  to  pay  interest  (a).  If  tlie  chose  in  action 
( e  J  s.  consist  of  a  simple  contract  dclit,  it  must  he  sued 
for  within  six  years  next  after  the  cause  of  action,  or 
within  six  years  next  after  the  removal  of  any  of  the 
disaljilities  of  infancy,  coverture  or  lunacy  (b),  or  if  the 
debtor  were  beyond  seas  at  the  time  of  the  accrual  of 
the  cause  of  action  against  him,  within  six  years  after 
his  return  (c).  And  no  acknowledgment  or  promise  by 
words  only  to  pay  such  debt  shall  ])e  deemed  sufficient 
evidence  of  a  new  or  continuing  contract  to  take  the 
case  out  of  the  operation  of  the  statute,  unless  such 
acknowledgment  or  promise  shall  be  made  in  \\Titing, 
signed  l)y  the  party  chargeable  thereby  (t^)  or  his 
agent  (c).  But  this  shall  not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest  to  prevent  a  debt  from  being 
barred  by  the  Statute  of  Limitations  (/).  So  that  the 
creditor's  remedy  may  still  be  kept  alive  by  part  pay- 
ment of  principal  or  interest  on  account  of  the  debt, 
without  any  written  acknowledgment,  provided  that  the 
payment  be  so  made  that  a  promise  to  pay  the 
remainder  of  the  debt  can  be  infened  therefrom  (^r). 

(a)  See  Elry  v.  Norwood,  5  De  due    to    bim  during  the  •whole 

G.  &  S.  240  ;  Williams,  R.  P.  530,  time  that  tlie  prior  mortgagee  or 

542,  543,  20th  ed.     But  a  mort-  incumbrancer  was  in  possession ; 

gagee  who  has  sold  the  mortgaged  stat.  3  &  4  Will.  c.  27,  s.  42. 

property  under  bis  power  of  sale  {h)  Stats.  21  Jac.  I.e.  10,  ss.  3, 

may  retain  all  arrears  of  interest,  7;  19  &  20  Vict.  c.  97,  ss.  10,  12. 

and  a  mortgagor  seeking  to  re-  This  is   the  case,  although  the 

deem    the    mortgaged    property  money  due  be  also  charged  upon 

can  only  do  so  on  the  terms  of  some   land  or   rent ;    Barnes   v. 

paying  all  the  arrears  of  interest;  Glenton,  1S99,  1  Q.  B.  885.     But 

ii'e   Marshfiekl,   34    I'h.  D.  721 ;  if  the   debt  were  so  barred,  the 

Dingle  v.  Co]>pen,  18119, 1  Ch.  72G ;  charge  would  nevertheless  remain 

J!e  Lloyd,  1903,  1  Ch.  385 ;  see  tmtil  barred  as  above  mentioned, 

Williams,  R.  1'.  544,  547,  20th  ante,  p.  551,  and  n.  (h). 

ed.     And    it    is    provided    tliat  (c)  Stat.  4&5  Anne,  c.  3(c.  16, 

■where  a  mortgagee  or  other  in-  in    Ruflhead),    s.    19    (1);     see 

cumbrancer  shall  have  been  in  Mmnru^i  Bey  v.   Gadban,  1894, 

possession    of    any    land,    or    in  2  Q.  B.  .352,  355, 

receipt   of  the  rents  and  profits  (d)  Stat.  9  Geo.  IV.  c.  14,  s.  1. 

tliertof,   within    one    year    next  (e)  Stat.  19  &  20  Vict.  c.  97, 

Ixfore  the  action  of  a  subsequent  s.  13  ;  see  ante,  pp.  107,  172. 

mortgagee  or  incumbrancer,  the  (/)  Stat.  9  Geo.  IV.  c.  14, s.  1. 

latter  may  recover  the  arrears  of  Ig)  Waugh  v.  Cope,  6  M.  &  W. 

interest  which  may  have  become  824,  829 ;    Morgan  v.  Botclandfi, 
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Actions  of  debt  upon  any  award  where  the  submission  Awards,  lines 

is  not  by  specialty,  or  for  any  fine  due  in  respect  of  any  ^?J  copyholds, 

copyhold  estates  (/t),    or   for  an  escape,  or   for  money 

levied  on  any  fieri  facias,  must  also  be  brought  within 

six  years  after  the  cause  of  action,  with  a  similar  saving 

in  respect  of  disabilities  to  that  applicable  in  the  case 

of   actions  on   indentures  of  demise,  bonds  or   other 

specialties  (i).     And  actions  for  penalties,  damages  or  renalties.&c, 

sums   of  money  given  to   the  party  grieved   by  any  party  grieved. 

statute  now  or  hereafter  to  be  in  force,  must  be  brought 

within  two  years  after  the  cause  of  such  actions,  with 

the  like  saving  in  respect  of  disabilities,  unless  the  time 

for  bringing  such  action  is  or  shall  be  by  any  statute 

specially  limited  {k).    Actions  ex  delicto,  including  those  Actions  ex 

for    the   detention   or   conversion   of    goods  {l),    must 

generally  be  brought  within  six  years  after  the  cause  of 

action  or   the  removal   of  the   disability  of  infancy, 

coverture  or  lunacy :  but  the  time  for  l)ringing  actions 

of  assault,  battery,  wounding  or  imprisonment  is  limited 

to  four  years,  and  that  for  bringing  actions  of  slander 

for  words  actionable  of  themselves  {m)  is  limited  to  tiuo 

years  after  the  same  event  {n).     No  time  is  limited  by  Vendor's  Hen 

any  statute  for  the  recovery  of  money  due  under  the  personalty. 

vendor's  lien   on  the   sale   of   any  such  personalty  as 

a  legacy,  or  a  reversionary  interest  in  a  settled  trust 

fund  of  chattels  personal  (o). 

When  a  cause  of  action  accrues  to  a  person  in  his  Death  of 

creditor, 

L.  E.  7  Q.  B.  493 ;  i?e  Boswell,  on  the    Statutes   of  Limitations, 

1906,   2   Ch.   359 ;    and   see    Be  5,  2nd  ed. 

Chant,  1905,  2  Ch.  225.  (n)  Stat.  21  Jac.  I.  c.  16,  ss.  3, 

(h)  See    MoncMon    v.    Payne,  7,  amended  by  19  &  20  Vict.  c.  97, 

1899,  2  Q.  B.  603.  s.  10. 

(0  Stat.  3  &  4  Will.  IV.  c.  42,  (o)  Be  Siucley,  1906,  1  Ch.  67. 

ss.  3,  4  ;  see  ante,  pp.  551,  552.  An  interest   in   the  proceeds  of 

(ft)  Stat.  3  &  4  Will.  IV.  c.  42,  sale  of  land  settled  on  trust  for 

ss.  3,  4.     See   TJiomson  v.  Clan-  sale  (ante,  p.  381)  has  been  held 

morris,  1900,  1  Ch.  718.  to  be  money  payable  out  of  real 

(0  Ante,  p.  549.  estate  at  law  or  in  equity  within 

(m)  See  Odgers  on  Libel,  567,  the  meaning  of  stat.  37  &  38  Vict. 

4th  ed. :    Darby  and  Bosanquet  c.  57,  s.  8;  an<e,  p.  551,  and  n.  (//). 
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lifetime,  the  time  limited  by  the  Statutes  of  Limitations 
will  run  on  after  liis  decease  from  tlie  period  that  the 
cause  of  action  accrued,  and  will  not  ho  reckoned  from 
the  time  that  administration  was  taken  out  to  his 
effects  (p).  But  if  the  cause  of  action  accrue  after  the 
death  of  the  party,  the  time  limited  by  the  statute  will 
run  only  from  the  grant  of  the  letters  of  administra- 
tion («7).  On  the  otlier  hand,  the  death  of  the  debtor 
and  the  absence  of  any  personal  rej)resentative  to  his 
effects,  will  not  prevent  the  time  limited  by  the  statute 
from  continuing  to  run  on.  For  if  there  be  once  a 
cause  of  action,  a  plaintiff  that  can  sue,  and  a  defeadant 
that  can  be  sued  in  England,  the  time  limited  by  the 
statute  will  begin  to  run,  and  will  not  be  stopped  by 
the  decease  of  either  party  (r). 


EflFect  of 
Statutes  of 
Limitation. 


Executor  or 
administrator 
not  bound 
to  plead 
the  statute. 


The  Statutes  of  Limitation  bar  the  remedy  or 
right  of  action  to  recover  a  del)t,  but  do  not  entirely 
extinguish  the  oUigation  arising  from  the  contract  (-s) 
to  pay(^).  Tor  example,  a  statute-barred  debt  may 
be  revived,  as  we  have  seen,  by  acknowledgment  (w). 
And  an  executor  or  administrator  is  not  bound  to 
plead  the  Statute  of  Limitations  to  any  debt  or 
demand,  but  may,  if  he  please,  pay  the  same  not- 
withstanding that  the  time  limited  by  the  statute 
has  expired  (o)).  But  if  the  estate  be  administered, 
or  the  question  of  the  liability  to  pay  be  raised  by 
orisinatin"  summons  in  the  Cliancerv  Division  of  the 


(p)  2  Wms.  Saund.  G3  k. 

(rt)  Murray  v.  East  Inditi  Com- 
pany, 5  B.  &  Aid.  204  ;  2i  R.  R. 
;125 ;  Perry  v.  Jenkins,  1  ^ly.  & 
Cr.  118;  see  also  Atldnson  v. 
Bradford,  &c..  Building  Society, 
20  Q.  15.  D.  377. 

(r)  Rhodes  v.  Smetliurst,  G  31. 
&  W.  351 ;  Freahe  v.  Crane/eldt, 
3  Mv.  &  Cr.  4it9.  Sec  Swindell 
V.  Bulheley,  18  Q.  B.  D.  2.50. 

(«)  Ante,  pp.  157,  158. 


(0  Conrlenay  v.  Williams,  3 
Hare,  531i,  551  sq. ;  London  and 
Midland  Bank  v.  Mitchell,  1899, 
2  Vh.  ItJI,  108;  Be  Lloyd,  1903, 
1  Ch.  385,  401 ;  Be  Stuclcy,  190G, 
ICh.  G7,  81. 

(?0  Ante,  pp.  1G7,  172,  554. 

(a;)  Norton  v.  Frecker,  I  Atk. 
52(j ;  Ex  parte  Dewdney,  15  Yes. 
498 ;  Lowis  v.  Bumney,  L.  R.  4 
Eq.  451.  See  Stahlschmidt  v. 
Lett,  1  Sma.  A:  Giff.  415. 
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High  Court  (y),  any  party  to  the  proceedings  is  com- 
petent to  take  the  objection,  although  the  executor 
may  not  have  insisted  on  it  (::).  And  after  it  has  been 
judicially  decided  that  a  debt  is  statute- barred,  it  would 
be  wrong  for  the  debtor's  executor  or  administrator  to 
pay  it  (a).  A  statute-barred  debt  cannot,  as  a  rule,  be 
set  off  against  an  enforceable  debt  or  claim  (b)  :  but  if 
two  persons  having  cross  demands  against  each  other, 
of  which  some  are  statute-barred,  come  to  an  agreement 
as  to  the  balance  payable  by  one  of  them,  their  agree- 
ment is  equivalent  to  actual  payment  of  the  statute- 
barred  debts  and  is  unimpeachable  accordingly  (c). 
And  in  equity,  a  statute-barred,  debt  may  be  required 
to  be  brought  into  account  before  the  debtor  is  allowed 
to  participate  in  any  fund  which  should  have  been 
increased  by  payment  of  the  debt  when  due  (d).  Thus 
if  one  who  seeks  to  obtain  payment  of  a  legacy  or  a 
share  of  residue  or  of  an  intestate's  estate,  were  indebted 
to  the  testator  or  intestate,  the  amount  of  the  debt  must 
in  equity  be  accounted  for  and  taken  in  satisfaction  ^;ro 
tanto  of  the  fund  claimed,  even  though  the  debt  were 
barred  by  statute  (e). 

Notwithstanding  the  period  of  six  years  limited  for  Charge  of 
the  payment  of  simple  contract  debts,  the  debtor  may,  for  payment 
by  charging  his  real  estate  by  his  will  with  the  payment  of  debts, 
of  his  debts,  and,  a  fortiori,  by  creating  an  express  trust 
for  their  payment  out  of  his  real  estate,  prevent  the 
operation  of  the  statute  on  all  such  debts  as  have  not 

iy)  Ante,  pp.  200,  456.  323 ;  ante,  p.  233. 

{z)  Sheioen   v.    Vanderhorst,   1  (c)  Ashby   v.   Jame>),   11   M.  & 

Euss.  &  M.  347  ;  2  Kuss.  &  M.  75  ;  W.  542  ;  Turiier  v.   lIVZZ/s,  li>05, 

32  R.  R.  219  ;  lie  Wenham,  1892,  1  K.  B.  468. 

3  Ch.  59.  (d)  See    cases    citetl   in    next 

(«)  Midqhy  v.  Midgley,    1893,  note;  Re  Bmwi  and  (iregory,  Ld., 

8  Ch.  282."  1904,  1  Cli.  627,  631. 

(h)  Remington  v.  SlevtnK,  2  Sir.  (e)  Courtenay   v.    Williams.   3 

1271 ;  Stat.  9  Geo.  IV.  c.  14,  s.  4  ;  Hare,  539,  551  sq. ;  He  Cordiceir>* 

WaUcerv.Clement^,l5Q.B.l0i('>;  Estate,   L.    E.    20    Eq.    644;  7?e 

Djnf//ev.Coj3pe«,  1899,  ICh.  720;  Aherman,   1891,   3   Cli.    112;  lie 

iSmi'lh  V.  Betty,  1903,  2  K.  B.  317,  Wheeler,  1904,  2  Ch.  66,  71. 
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been  barred  by  the  statute  in  his  lifetime  (/).  Real 
estate,  it  will  be  remembered,  was  not  formerly  liable 
to  the  payment  of  any  debts  which  were  not  secured 
by  specialty  binding  the  heirs  {g) ;  and  the  alteration, 
which  in  this  respect  has  been  made  in  the  law,  affects 
only  such  real  estates  as  have  not  been  charged  by  the 
deceased  with  the  payment  of  his  debts.  The  creditors 
therefore  in  whose  favour  the  charge  is  made  acquire, 
as  before  the  alteration,  the  character  of  cestui  que 
trusts ;  and  in  equity  they  will  not  be  allowed  to  lose 
their  debts,  because  they  do  not  go  to  law  to  enforce 
payment  when  they  have  a  trustee  to  pay  them(7i). 
But  after  twelve  years  the  charge,  if  not  enforced,  will 
be  barred  like  any  other  charge  {i).  An  express  trust 
for  the  payment  of  a  man's  debts  out  of  his  real  estate 
was  formerly  proof  against  any  length  of  time  (h).  For, 
ClaiQi  for         jjy  the  general  rule  of  equity,  lapse  of  time  cannot  be 

DrGncli  01 

trust.  pleaded  as  a  bar  to  any  claim  by  a  cestui  que  trust  to 

recover  trust  property  or  compensation  for  its  loss  from 
his  trustee  under  an  express  trust,  or  from  any  one 
who  is  in  the  position  of  such  a  trustee  (^).  But  as 
personal  estate  has  always  been  primarily  liable  to  the 
payment  of  all  debts,  a  trust  created  by  a  testator  for 
the  payment  of  his  debts  out  of  his  personal  estate 
will  not  prevent  the  operation  of  the  Statute  of  Limita- 
tions (m).  And  now  by  the  Eeal  Property  Limita.tion 
Act,  187-i  (/i),  which,  as  we  have  seen  (o),  came  into 

(/)  Burke  v.  Jone^,  2  V.  &  B.  Real  Assets,  p.  40. 

275;  13    R.    R.    83;  Hughes  v.  (Z)  Sour  v.  Aghwell,  \mZ,  2  Q,. 

Wynne,  T.  &  R.  307  ;    Crallan  v.  B.  390  ;    North  Avierican  Land, 

OuUoiu  3  Bcav.  1.  itc,  Co.  v.   Wathins,  1004,  1  Cli. 

(g)  Sec   Williams,  R.   P.   273,  242  ;  stat.  3G  &  37  Vict.  c.  (3G,  s. 

20th  ed. ;  ante,  p.  212.  25  (2). 

(/t)  Turn.  &  Russ.  309.  (m)  Scott  v.  Janen,  4  CI.  &  Fin. 

(0  Vundas  v.  Blahe,  11  Jr.  Eq.  382;  Freake  v.  Cninefeldt,  3  My, 

Rep.  138;  Sug.  Real  Prop.  Stat.  cV  Cr.  499. 

p.   107;    Jacquet   v.   Jacquet,   27  (ji)  .Stat.  37  &  38  Vict.  c.  57, 

Beav.  322  ;  Dickinson  v.  Teesdale,  s.  10 ;  Hughes  v.  Coles,  27  Ch.  D. 

31  Beav.  511 ;  stat.  37  &  38  Vict.  231. 

c.  57.  s.  8;  see  ante,  pp.  550,  551.  (o)  Ante,  p.  551. 

(k)  See  the  author's  Essay  on 
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operation  on  the  1st  of  January,  1879,  no  action,  suit 
or  other  proceeding  shall  be  brought  to  recover  any 
sum  of  money  or  legacy  charged  upon  or  payable  out 
of  any  land  or  rent  at  law  or  in  equity,  and  secured  by 
an  express  trust,  or  to  recover  any  arrears  of  rent  or 
of  interest  in  respect  of  any  sum  of  money  or  legacy 
so  charged  or  payable,  and  so  secured,  or  any  damages 
in  respect  of  such  arrears,  except  within  the  time  within 
which  the  same  would  be  recoverable  if  there  were  not 
any  such  trust.  So  that  an  express  trust  for  payment 
of  a  deceased  testator's  debts  out  of  his  real  estate  will 
now  be  barred  after  twelve  years,  equally  with  a  mere 
charge  of  debts  {f).  As  we  have  seen  {q),  by  the  Trustee 
Act,  1888,  trustees  are  now  enabled  to  plead  any  statute 
of  limitation,  and  where  no  statute  of  limitation  is 
applicable,  the  same  lapse  of  time  as  would  bar  a 
simple  contract  debt,  as  a  bar  to  any  proceeding  against 
them,  except  where  the  claim  is  founded  upon  any 
fraud  or  fraudulent  breach  of  trust,  to  which  the 
trustee  was  party  or  privy,  or  is  to  recover  trust  pro- 
perty, or  the  proceeds  thereof,  still  retained  by  the 
trustee  or  previously  received  by  him  and  converted  to 
his  own  use  (r). 

When  the  dividends  upon  any  stock  subject  to  the  Unclaimed 
National  Debt  Act,  1870  (s),  including  the  £2  10s.  per  ^^  stock, 
cent.  Consolidated  Stock  {t),  have  not  been  claimed  for 
ten  years,  such  stock,  together  with  the  unclaimed 
dividends,  is  transferred  to  the  account  of  the  commis- 
sioners for  the  reduction  of  the  national  debt  (w),  and 
such  dividends,  together  with  all  the  future  dividends 

(p)  Ante,  p.  558.  (0  Ante,  pp.  287,  288. 

Iq)  Ante,  p.  389.  (m)  Stat.  33  &  3i  Vict.  c.  71, 

(r)  See   Re  Somerset,   1894,   1  s.  51.     The  former  Acts  on  tliis 

Ch.  231 ;  Tliorne  v.  Heard,  1895,  subject,  slats.  5G  Geo.  III.  c.  GO, 

A.   C.    495 ;  Eow  v,    Winterton,  8  &  9  Vict.  e.  G2,  and  24  Vict. 

189G,  2  Oil.  G26.  c.  3.  s.  8.  were  repealed  by  stat. 

(8)  Stat.  33  &  34  Vict.  c.  71,  33  &  34  Vict.  c.  69. 
ss.  3,  G8;  ante,-^.  288. 
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On  shares. 


on  the  stock,  are  invested  by  the  commissioners  in  the 
purchase  of  like  stock,  so  as  to  accumulate  («).  And 
the  governor  or  deputy  governor  of  the  bank  for  the 
time  being  may  order  tlie  transfer  of  such  stock  and 
the  payment  of  the  dividends  to  any  person  showing, 
to  his  satisfaction,  a  right  thereto ;  but  in  case  such 
governor  or  deputy  governor  shall  not  be  satisfied  of 
the  justice  or  legality  of  the  claim,  an  order  for  transfer 
and  payment  may  be  obtained  from  the  Chancery 
Division  of  the  High  Court  by  petition  in  a  summary 
way,  stating  and  verifying  the  claim  (y).  Like  pro- 
visions are  now  enacted  for  the  transfer  to  an  unclaimed 
stock  account,  and  the  re-transfer  to  any  person  showing 
right  thereto  of  India  Stock  and  Consolidated  Stock  of 
the  London  County  Council,  whereon  dividend  has 
not  been  claimed  for  ten  years  or  more(z),  and  for 
dealing  with  East  Indian  Eailway  Annuities  unclaimed 
for  a  period  of  ten  years,  and  money  paid  for  the  dis- 
charge of  East  Indian  Eailway  Debentures  unclaimed 
for  one  year  or  more,  and  for  subsequent  payment 
thereof  to  any  person  establishing  his  right  thereto  (a). 
The  right  to  recover  unclaimed  dividends  on  shares 
is  barred  by  the  Statute  of  Limitations  in  twenty  years 
from  the  time  when  the  dividend  was  declared  (b). 


Notice  of 
assignment 
of  chosen 
ill  uction. 


As  we  have  seen  (c),  when  a  chose  in  action,  whether 
legal  or  equitable,  is  transfen-ed  from  one  person  to 
another,  notice  of  the  assignment  should  be  given  by 
the  transferee  to  the  person  liable  {d)  to  the  action,  the 
right  to  bring  which  is  the  subject  of  the  transfer  {c). 


{x)  Stat.  33  &  34  Vict.  c.  71, 
s.  54. 

(y)  See  sects.  55 — 58;  Ex  parte 
Ham,  :^  ^ly.  &  Craig,  25  ;  Hunt 
V.  Peacocl;  C  Hare,  3G1. 

(z)  Stats.  48  &  49  Vict.  c.  25, 
ss.  1—16;  48  &  49  Vict.  c.  50, 
8s.  27  nq.;  51  &  52  Vict.  c.  41,  s. 
40  (8).  (9). 

(<0  Stat.  48  &  49  Vict,  c.  25, 


ss.  17—20. 

(b)  Be  Sever)),  ttc,  liy.  Co., 
1890, 1  Ch.  559  ;  lie  Artham\  &c., 
Corporatio)),  1904,  Ch.  79G. 

(r)  Ante,  pp.  35—38. 

{(I)  Nut  to  his  solicitor;  see 
Suffro)i  Wahloi,  dc,  Jinilding 
Society  V.  Hnynir,  14  Ch.  D.  406. 

(e)  Dcarh-  v.  Hull,  Lover iilife 
V.  Cooper,  3  Kuss.  1  ;  27  E.  K.  i  ; 


of  transferor. 
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Thus  if  a  debt  be  assigned,  notice  of  the  assignment 
sliould  be  given  to  the  debtor  (/).  If  the  subject  of  the 
assignment  be  the  right  to  stock  standing  in  the  name 
of  a  trustee,  notice  of  tlie  assignment  should  be  given 
to  such  trustee  ;  and  if  there  be  more  trustees  than  one, 
notice  should  be  given  to  all  of  them  {g).  Until  such 
notice  be  given,  it  is  evident  that  the  debtor  may  inno- 
cently pay  the  debt,  or  the  trustee  transfer  the  stock  to 
the  transferor;  or  the  transferor  may  fraudulently 
transfer  his  right  over  again  to  a  third  person.  The 
transferee,  therefore,  until  he  has  given  notice  to  the 
party  liable,  has  not  done  all  that  lies  in  his  power  to 
perfect  his  title.  The  chose  in  action  still  remains  the  Bankruptcy 
apparent  property  of  the  transferor ;  and  in  the  event 
of  his  bankruptcy  it  was  formerly  held  to  pass  to  his 
creditor's  assignees  as  property  in  his  order  and  dis- 
position with  the  consent  of  the  true  owner  thereof  (^). 
But  tlds  law  is  now  only  applicable  to  debts  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business  {i)  ;  for  in 
the  Bankruptcy  Acts,  1869  and  1883,  things  in  action, 
other  than  such  debts,  were  expressly  excepted  from  the 
operation  of  the  "  reputed  ownership  "  clause  {k).  And 
things  in  action  (other  than  such  debts)  assigned  with- 
out notice  being  given  to  the  party  liable  do  not  now 
pass  to  the  creditor's  trustee  on  the  assignor's  bank- 
ruptcy (/) ;    for   as    we   have   seen  (m),   in  equity   the 

Re  BrighVs  Trusts,  21  Beav.  430  ;  Spiers,  13  Sim.  469 ;    Bartlett  v. 

ii'e  Freshfield's   Trust,  11  Ch.  D.  Bartlett,  1  De  G.  &  J.  127;    Re 

198;  English  and  Scottish  Invest-  Hughes's   Trusts,  2  H.  &  M.  89; 

ment    Co.    v.    Brunton,    1892,   2  Be  IFtWs  Folic i/,  15  W.  R.  529; 

Q.  B.    1 ;     Ward   v.    Duncombe,  ante,  p.  230. 

1893,  A.    C.    3G9;     Stephens   v.  («)  Butter   v.    Everett,  1895,    2 
Green,  1895,  2  Ch.  148  ;  Re  Dallas,  Ch.  872  ;   Re  Goetz,  Jonas  &  Co., 

1904,  2  Ch.  385 ;  Kelly  v.  Selwyn,  1898,  1  Q.  B.  787. 

1905,  2  Ch.  117.                          '  (/.;)  Stats.  32  &  33  Vict.  c.  71, 
(/)   See    Wigram    v.   Buckley,  s.  15,  par.  (5)  ;  4»J  iS;47  Vict.  c.  52, 

1894,  3  Ch.  493.  s.  44 ;  ante,  pp.  230, 256,  293,  311, 
(g)  See   Re    Wasdale,   1899,    1  354. 

Ch.    163 ;     Re    Phillips'    Trusts,  (/)  Ex  parte  Fletcher,  Re  Bain- 

1903,  1  Ch.  183.  bridge,   8  Ch.  D.  218;    Ex  parte 

(/i)     Ex    parte    Munro,   Buck,  Ibbetson,  Re  Moore,  ib.,  519. 

300  ;   Williams  v.  Thorpe,  2  Sim.  (m)  Ante,  p.  35  and  n.  (n). 
257 ;  29  R,  R.  96 ;   Thompson  v. 

w.p.P.  36 
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assignment  of  a  chose  in  action  is  complete  as 
against  the  assignor,  though  no  notice  of  the  assign- 
ment be  given.  It  appears,  however,  that  the  title  of 
a  trustee  in  bankruptcy  to  the  liankrupt's  choses  in 
action  (n)  is  not  entirely  complete,  unless  notice  of  the 
bankruptcy  be  given  to  the  party  liable;  and  that  if 
such  notice  be  not  given,  the  trustee's  title  is  liable 
to  be  postponed  to  the  claim  of  an  assignee  from  the 
bankrupt  subsequently  to  but  without  notice  of  the 
bankruptcy  (o).  But  the  trustee  cannot  by  giving  such 
notice  gain  any  priority  over  an  assignee  of  the  chose  in 
action  under  an  assignment  made  previously  to  the  bank- 
ruptcy ;  for  the  rule  is  that  the  trustee  takes  the  bank' 
rupt's  property  subject  to  all  equities  affecting  it  (p) . 


Inquiry  as  to 
prior  assigu- 
ments. 


The  importance  of  giving  notice  suggests  the  pre- 
caution that  every  person  about  to  accept  an  assignment 
of  a  chose  in  action  should  inquire  of  the  person  liable 
to  the  action  or  suit,  whether  he  has  had  notice  of  any 
prior  assignment  (<?).  And  if  there  be  two  or  more 
persons  liable,  inquiry  should  be  made  of  every  one 
of  them ;  for  notice  by  a  prior  assignee  to  any  one  of 
them  might  be  equivalent  to  notice  to  all  (?').  It  is  also 
advisable  that  a  written  answer  should  be  obtained  to 
every  such  inquiry,  in  order  that  if  the  assignee  should 
be  misled  by  a  false  answer,  he  may  be  enabled  to 
recover  damages  for  the  misrepresentation  (s).  For 
it  has   been  doubted  whether  the  answer  to  such   an 


(n)  Bee  ante,  p.  230. 

(o)  Palmer  v.  Loclce,  18  Ch.  D. 
381 ;  lie  Stone's  Estate,  9  Times 
L.  K.  346. 

(p)  Be  WaJNs,  1902, 1  K.  B.  719. 

(g)  The  person  liable  is  not, 
however,  bound  to  answer  such 
an  inquiry,  even  though  he  be  a 
trustee  for  the  intending  assignor ; 
Low  V.  Boureric,  1891,  3  Ch.  82. 

((•)  Smith  V.  Smith,  2  Cr.  &  M. 
231  ;  Meux  y.  Belt,  1  Hare.  73,  87. 


See  Browne  v.  Savarie,  4  Drew., 
635,  640 ;  Ward  V.  Buncombe, 
1893,  A.  C.  369  ;  Lloyd's  Bank 
V.  Pearson,  1901,  1  Ch.  865;  Be 
Phillips'  Trusts,  1903,  1  Ch.  183 ; 
Be  Dallas,  1904,2  Ch.  385. 

(s)  As  to  the  assignee's  position 
in  the  case  of  an  innocent  mis- 
representation, see  Low  v.  Bou- 
verie,  1891,  3  Ch.  82;  Porter  v. 
Moore,  imj,  2  Ch.  367. 
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inquiry  be  not  a  representation  concerning  the  ability 
of  the  intended  assignor  within  tlie  meaning  of  Lord 
Tenterden's  Act,  wliich  requires  that  all  such  repre- 
sentations be  made  in  writing  signed  by  the  party  to 
he  charged  therewith  (t).  The  inquiry,  however,  thus 
recommended  will  not  of  itself  strengthen  the  title  of 
the  assignee,  further  than  by  assuring  him  that  no 
previous  assignment  has  been  made.  In  order  to  obtain 
a  good  title,  he  must  himself  give  notice  to  the  person 
or  persons  liable  to  the  debt  or  demand  assigned  to  him. 
When  this  has  been  done  his  title  will  be  secure,  and 
will  prevail  over  that  of  any  unknown  prior  assignee 
who  may  have  omitted  to  give  such  notice  (u). 

If  the  property  consist  of  money,  stock,  or  securi- 
ties (x)  lodged  in  Court,  an  order  of  the  Court  should 
be  obtained  restraining  transfer  or  payment  without 
notice  to  the  assignee.  This  order  is  called  a  stop  Stop  order, 
order,  and  will  have  the  same  effect  as  notice  of  assign- 
ment given  to  any  private  debtor  (y).  If  the  property 
be  stock  standing  in  the  name  of  a  trustee,  who  has 
died  without  any  administration  having  been  taken  out 
to  his  effects,  a  distringas  obtained  by  the  assignee  to  Distringas. 
restrain  the  transfer  of  the  stock  would  have  conferred 
on  him  the  same  priority  as  notice  to  the  trustee  would 
have  done  had  he  been  living  (z).  And  it  appears  that 
the  same  effect  may  be  obtained  by  service  of  the  office 
copy  of  the  affidavit  and  of  the  duplicate  of  the  filed 
notice  now  substituted  for  the  writ  of   distringas  {a). 

(0  Lyde  V.  Barnard,    1  M.  &  Society  v.  Langley,  32  Ch.  D.  4G0  ; 

W.    101 ;    Swann   v.    Phillips,   8  Mack  v.  Postle,  1894,  2  Ch.  449 ; 

Ad.  &  E.  457 ;  see  ante,  p.  172.  Bath  v.  Bath,  1901,   1  Ch.  460  • 

(u)  See  the  cases  cited  in  note  Montefiore  v.    Guedalla,    1903,  2 

(e)  to  p.  5G0,  ante.  Ch.  26  ;   see   Stephens  v.    Green, 

(x)    Williams    v.    Symonds,    9  1895, 2  Ch.  148. 

Beav.  523.  (2)  Etty  v.  Bridges,  2  Y.  &  C. 

(y)    Greening    v.    Becli/ord,    5  C.  C.  486;  see  a»<e,  p.  290. 

Sim.  195;  Swayne  v.  Sioayne,  11  (a)  E.  S.  C,  1883,  Ord.  XLVL, 

Beav.  463 ;  Re  Holmes,  29  Ch  D.  r.  8  ;  see  ante,  p.  290. 
786;      Mutual     Life     Assnrance 

36—2 
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Life  policies.  Notice  of  the  transfer  of  a  policy  of  life  assurance 
should  be  given  to  the  insurance  office,  the  deposit 
of  the  policy  with  the  assignee  not  being  sufficient  to 
afford  him  complete  protection  against  a  subsequent 
assignment  (b). 


vSliarcs  in 
companies. 


Shares  in  companies  were  formerly  considered  to 
partake  so  far  of  the  nature  of  choses  in  action  that 
it  was  necessary  for  an  assignee  of  the  shares  to  give 
notice  of  assignment  to  the  company,  in  order  to  pro- 
tect himself  against  tlie  effect  of  the  former  bankruptcy 
law  of  "  reputed  ownership  "  (c).  But  it  is  now  held, 
with  regard  to  shares  in  companies  incorporated  under 
the  Companies  Act,  1862,  that,  as  they  are  transferable 
in  manner  provided  by  the  regulations  of  the  com- 
pany (d),  and  as  no  notice  of  any  trust  is  to  be  entered 
in  the  register  of  the  company  (e),  giving  notice  of 
assignment  to  the  company  is  not  a  necessary  stej)  in 
perfecting  the  title  of  an  assignee  of  such  shares  (/). 
The  same  reasoning  is  applicable  in  the  case  of  shares 
in  companies  regulated  by  the  Companies  Clauses  Act, 


(h)  Williams  v.  Thorpe,  2  Sim. 
257;  29  R.  E.  96;  Thomp^'oii  v. 
Spiers,  13  Sim.  409;  West  v. 
Beid,  2  Hare,  249  ;  and  see  ante, 
p.  281  and  n.  {p). 

(c)  Ex  parte  Agra  Bank,  lie 
Worcester,  L.  R.  3  Cb.  555  ;  Ex 
parte  Union  Bank  of  Manchester, 
Be  Jackson,  I..  R.  12  Eq.  354.  In 
the  latter  case  it  was  decided  that 
the  shares  there  in  question  were 
not  choses  in  action  so  as  to  be 
excepted  from  the  reputed  owner- 
ship clause  of  the  Ijankruptcy 
Act,  18G9  {anlc,  p.  5(J1),  and  that 
notice  of  assignment  was  neces- 
sary to  complete  the  title  of  a 
mortgagee  of  the  shares.  Rut 
if  the  shares  were  not  choses  in 
action,  how  could  there  have 
be(^n  any  necessity  for  the  mort- 
gagee to  perfect  his  title  by  giving 
notice  of  the  assignment?  The 
learned  judge   appears   to    have 


overlooked  this  consideration ; 
though  it  is  fair  to  state  that  he 
seems  to  have  based  his  judgment 
entirely  on  his  view  of  the  policy 
of  the  Bankruptcy  Act,  1869. 
This  view  was  overruled  in  Colo- 
nial Bank  v.  M  hinney,  11  App. 
Cas.  426;  see  ante,  p.  311.  It 
has  also  been  considered  that 
notice  of  an  assignment  of  shares 
must  be  given  to  the  company 
in  order  to  piotect  the  assignee 
against  subsequent  assignments 
of  the  same  sliares ;  Martin  v. 
Sedgwick,  9  Beav.  333  (the  actual 
decision  in  tliis  case  was  clearly 
erroneous:  see  Murray  v.  Pinkett, 
12  CI.  &  Fin.  764). 

(d)  Ante,  p.  307. 

(e)  Arde,  p.  310. 

(/)  Sociile  G^nerale  de  Paris 
V.  Walker,  14  Q.  B.  D.  424;  11 
App.  Cas.  20. 
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1845  {g),  or  governed  by  similar  rules  (Ji).     As  we  have 
seen,  the  title  of  a  transferee  of  shares  in  companies 
registered   under   the   Companies    Act,    1862,   is    not 
generally  complete  at  law  until  the  transfer  is  registered 
at  the  office  of  the  company  {i) ;    and  the  title  of  a 
transferee  of  shares  in  companies  regulated  by  the  Com- 
panies Clauses  Act,  1845,  is  not  complete  until  a  deed 
of  transfer  duly  executed  and  otherwise  in  order  has 
been  delivered  to  the   secretary  of   the  company  for 
registration  (^).     But   in   either   case   the  shares  may 
be  assigned  in  equity  in  the   same  manner  as  other 
chattels  {l),  or  charged  in  equity  by  a  deposit  of  the 
share  certificates  (m).     When  several  equitable  assign- 
ments of  the  same  shares  are  made,  they  have  priority, 
as  a  rule,  according  to  the  order  of  time  in  w^hich  they 
were  created  {%).     But  any  equitable  assignee  may  be 
postponed  to  a  subsequent  assignee  on  the  ground  of 
fraud  or  negligence  (o).     If,  however,  any  assignee  of 
shares  for  valuable  consideration  should  obtain  a  com- 
plete legal  title  thereto  without  notice  of  any  prior 
equity,  he  will  be  entitled  to  retain  them  as  against 
any  person  claiming  under  a   merely  equitable  title, 
though  prior  in  point  of  time  (^9).     Upon  the  sale  or 
mortgage   of  shares   in   companies    regulated    by   the 
Companies  Clauses  Act,  1845,  or  registered  under  the 
Companies  Act,  1862,  the  most  important  evidence  of 
title  to  be  obtained  is  the   production   of   the   share 
certifiicates  (§').     It  appears  that,  as  a  rule,  the  vendor 


{g)  Ante,  p.  299.  other    cases    cited  ante,  p.   810, 

(7t)  See   Boots    v,    Williamson,  n.  (h). 

38  Ch.  D.  485  ;  Powell  v.  London  (o)  See  AVillian^s,  R.  P.    557, 

and  Provincial  Banh,  1893,  2  Ch.  and  n.  (h),  20tli  ed. 

555;  Lindley  on  Companies,  454,  (p)  See  Boots    v.    WilUam>'on, 

5th  ed.  38   Ch.    D.  48.^,  491;    PoiPell  v. 

(i)  Ante,  p.  308.  London    and    Provincial     Bank, 

(70  Ante,  p.  299.  1893,  2  Ch.  555,  5f!4. 

(<)  Ante,  p.  91.  {q)  Ante,  pp.  299,  307,  and  n. 

(m)  Ante.^.  310.  (?/);  and  see  Soeiete  G^n^rale  de 

{n)  Soci^t^  Generale   de   Paris  Paris  y.  Wallcer,  II  App.  Cas.  20, 
V.  Walker,  11  App.  Cas.  20,  and 
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of  shares  in  a  joint  stock  company  is  bound  to  give 
such  evidence  of  the  constitution  of  the  company  as 
will  show  that  the  proposed  transfer  will  give  a  valid 
title  to  the  shares  sold,  but  is  not  required  to  give 
any  evidence  of  tlic  title  to  any  property  held  by  the 
company  (r). 


Title  through 
deeds,  wills, 
&c. 


Abstract 
of  title. 


Covenants 
for  title. 


The  title  to  personal  property  sometimes  depends 
upon  deeds,  wills  or  other  documents  of  title  of  the 
like  nature,  and  cannot  be  shown  without  their  produc- 
tion. Thus  a  reversionary  interest  in  money  in  the 
funds,  settled  Ijy  deed  or  will,  may  be  mortgaged  and 
sold  again  and  again  before  it  becomes  an  interest  in 
possession.  In  these  cases  the  purchaser  is  entitled  to 
an  abstract  of  the  deeds,  wills,  &c.,  which  compose  the 
title,  in  the  same  manner  as  if  the  subject  of  the 
contract  had  been  real  estate ;  and  the  original  deeds 
and  the  probates  or  office  copies  of  the  wills  must  also 
in  like  manner  be  produced  for  the  verification  of  the 
abstract  (s).  The  piu'chaser  is  also  entitled  either  to 
the  possession  of  the  deeds,  or,  if  this  cannot  be  had, 
to  an  acknowledgment  in  waiting  of  his  right  to  pro- 
duction of  them  and  to  delivery  of  copies  thereof  (<). 
And  when  an  assignment  of  any  kind  of  personal  pro- 
perty is  made  by  deed,  it  is  usual  for  the  assignor  to 
enter  into  covenants  for  the  title  similar  to  those  entered 
into  under  the  like  circumstances  by  the  grantor  of 
real  estate  (w). 


A  person  A  statute  of  the  year  1859  provides  that  any  person 

to  Mm«!ff°       shall  have  power  to  assign  personal  property,  now  by 

law  assignable,  directly  to  himself  and  another  person 

or  other  persons  or  corporation,  by  the  like  means  as  he 


(r)  Curling  v.  Flight.  2  Ph.  G\3. 

(8)  See  Williams,  R.  P.  575, 
20tli  ed. ;  Eubsoji  v.  Bell,  2  Ceav. 
17. 

(0  See  Williams,  K.   P.   581, 


584.  20tli  ed. :  Williams'  C'onvcj'- 
aueing  Statutes,  i)i — 103. 

00  Sco  Williani.s.R.  P.  591  sq., 
20tli  ed. ;  Williams'  Couveyauciug 
Statutes,  7i— 93. 
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might  assign  the  same  to  another  (x).  Before  this  Act 
an  assignment  by  A.  to  himself  and  B.  of  leasehold 
property  or  choses  in  possession  vested  the  whole  of 
the  property  in  B.  (y).  The  same  Act  renders  criminally 
punishable  the  concealment,  with  intent  to  defraud,  of 
any  deed  or  instrument  material  to  a  title  or  of  any 
incumbrance  or  the  falsification  of  any  pedigree  on 
which  a  title  depends  (s).  By  the  Conveyancing  Act 
of  1881  (a),  a  thing  in  action  may  be  conveyed  by  a 
person  to  himself  jointly  with  another  person,  by  the 
like  means  by  which  it  might  be  conveyed  by  him  to 
another  person  ;  and  may,  in  like  manner,  be  conveyed 
by  a  husband  to  his  wife,  and  by  a  wife  to  her  husband, 
alone  or  jointly  with  another  person  (b). 

From  what  has  been  said  it  will  appear  that  the  title  Comparison 

,  1  i.     •     p  •        1     ii         ii     i.  i.  1    of  tUe  title  to 

to  personal  property  is  lar  more  simple  than  that  to  real  ^.^^^  ^^^  p^j.. 
estate.  And  amongst  the  plans  which  have  appeared  sonal  eatate. 
for  the  amendment  of  the  law  has  been  one  for  adapting 
the  machinery  of  the  funds  to  the  transfer  of  lauded 
property.  Upon  consideration,  however,  it  will  perhaps 
appear  that  the  greater  complexity  of  the  title  to  lands 
arises  partly  from  the  nature  of  the  property,  and 
partly  from  the  more  full  power  of  disposition  to  which 
lands  are  subject.  Lands,  unlike  stock,  may  be  con- 
verted from  arable  to  pasture,  may  be  cut  up  into  roads, 
canals  or  railways,  may  be  sold  by  the  foot  for  building 
purposes,  may  be  let  upon  lease  for  terms  absolute  or 
determinable,  may  be  held  for  life,  or  in  tail,  as  well  as 
in  fee,  and  may  be  disposed  of  by  contingent  remainders, 
shifting  uses  and  executory  devises,  without  the  inter- 
vention of  any  trustees.      Personal   property,  on   the 

ix)  Stat.  22  &  23  Yict.  c.  35,  c.  38,  s.  8. 

s.  21 ;  see  Williams' Couveyancing  (a)  Stat.  44  &  45  Vict.  c.  41, 

Statutes,  224.  s.  50,  which  applies  only  to  con- 

(j/)  See  W^illiams,  R.  P.   204,  veyances  made  after  the  31st  Dec., 

20th  ed.  1881. 

(z)  Stat.  22  &  23  Yict.  c.  35,  (6)  See  Williams'  Conveyanc- 

s.  24,  extended  by  23  &  24  Yict.  iug  Statutes,  223—225,  391,  392. 
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contrary,  cannot  be  settled  without  the  intervention  of 
trustees,  in  whom  a  great  degree  of  personal  confidence 
must  necessarily  be  placed ;  but  when  so  settled,  the 
title  to  it  is  sometimes  as  long  and  intricate  as  that  to 
real  estate.  If  the  nature  of  lands  could  be  altered,  or 
if  landowners  were  willing,  in  order  to  save  themselves 
expense,  to  give  up  some  of  their  powers  of  disposition, 
the  title  to  real  estate  might  doubtless  be  rendered  as 
simple  as  that  to  personal  property.  To  the  latter 
alternative,  however,  few,  if  any,  would  be  inclined  to 
submit.  Whilst,  therefore,  much  might  be  done  to 
simplify  and  improve  our  laws  of  property  by  an 
assimilation  of  the  rules  of  real  and  personal  estate, 
where  the  history  of  each  forms  the  only  ground  of 
variety,  care  should  be  taken  to  preserve  untouched 
such  distinctions  as  are  founded  on  the  broad  basis  of 
practical  difference. 
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APPENDIX   (A). 

(Referred  to,  ante,  pp.  71,  79,  90,  92,  108.) 


"  At  common  law,"  observed  Lord  Blackbrn-n  (a),  "  a  man  Bills  of  sale 
might  take  a  security  upon  goods  without  carrying  away  j^*  common 
the  goods,  or  taking  possession  of  them — he  might  take  a 
sale  of  them  out  and  out  (h),  and  he  might  take  the  legal 
property  in  them  subject  to  the  power  to  redeem  them 
(what  is  commonly  called  a  mortgage),  without  taking 
possession  of  them  (c;).  The  law  on  the  subject  will  be 
found  in  Twyne's  Case  (d),  and  the  notes  upon  Twyne's 
Case  (jl),  but  this  rule  got  established  that  when  the  goods 
were  not  taken  away,  but  were  left  in  the  hands  of  the  man 
who  had  had  them  previously,  that  which  had  been  thought 
before  to  make  the  transaction  void  was  really  no  more  than 
evidence  to  go  to  the  jury  of  fraud  (e)  :  and  if  a  man  came 
forward  suddenly,  when  there  was  an  execution,  for  instance, 
issued  against  the  person  in  possession  of  the  goods,  and 
said,  at  an  antecedent  time,  I  had  a  security  upon  these 
goods,  and  I  left  them  in  the  possession  of  the  debtor  all 
that  time,  the  not  having  taken  possession  was  evidence 
that  the  thing  was  a  sham  ;  it  was  not  conclusive  ;  it  was  not 
a  matter  of  law,  but  it  was  evidence  that  the  thing  was  a 
sham.  Upon  that  two  evils  arose,  and  very  important  ones 
they  were.  In  the  first  place  it  often  happened  that  there 
was  really  a  sham  put  up  to  endeavour  to  defeat  a  man,  and 
there  was  a  great  quantity  of  perjury,  of  fighting  and  expense, 
before  it  was  proved  to  be  a  sham.  That  was  a  great  evil. 
The  other  was  that  there  were  real  honest  transactions  which 
were  asserted  to  be  shams  when  they  were  not,  and  in  those 
cases  there  was  apt  to  be  much  perjury  and  great  expense 
before  it  was  decided.     For  those  reasons  it  was  thought,  and 

(o)  Coohson  V.   Swire,   9  A  pp.  (c)  See  ante,  p.  88. 

Ciis.  664.  (d)  3  Rep.  80 ;  1  Sm.  L.  C.  1. 

{h)  See  on<e,  pp.  71  sq.  (e)  See  ante,  p.  106. 
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reasonably  and  properly  so,  that  it  was  desirable  to  put  a  stop 
to  this.  That  was  the  beginning  of  the  series  of  Bills  of  Sale 
Acts,  the  iirst  of  which  was  passed  in  IHo-i."  Before  this  Act, 
if  a  bill  of  sale  were  not  avoided  as  fraudulent  under  stat.  13 
Eliz,  c.  5,  the  chattels  comprised  therein  could  not  be  seized 
upon  an  execution  levied  against  the  mortgagor  (/) ;  but 
if  the  mortgagor  became  bankrupt,  they  were  liable  to  be 
sold  by  his  assignees  as  being  in  his  reputed  ownership  (/y). 

By  the  Bills  of  Sale  Act  of  1854  (A),  every  bill  of  sale  of 
personal  chattels,  whereby  the  grantee  should  have  power  to 
take  possession  of  any  effects  therein  comprised,  was  required 
to  be  registered  in  the  office  of  the  Court  of  Queen's  Bench 
within  21  days  after  the  making  thereof  ;  otherwise  such 
bill  of  sale  was  rendered  void  so  far  as  regards  any  of  the 
goods  remaining  in  the  apparent  possession  of  the  grantor, 
as  against  the  grantor's  assignee  in  bankruptcy  (^),  and  as 
against  the  assignees  under  any  assignment  for  the  benefit  of 
his  creditors  (Jo),  and  as  against  all  sheriffs'  officers  and  other 
persons  seizing  the  effects  in  execution  of  any  process  of  any 
Court  of  law  or  equity  issued  against  the  goods  of  the 
grantor  (/).  This  Act  did  not  give  to  such  bills  of  sale  as 
were  registered  under  it  any  greater  validity  than  they  had 
before  ;  so  that  chattels  comprised  in  a  registered  bill  of  sale 
were  still  liable  to  be  sold  by  the  grantor's  assignees  in 
bankruptcy  as  being  iu  his  reputed  ownership  (w)-  ^^^ 
if  the  bill  of  sale  was  not  registered,  it  was  rendered  void 
under  this  Act  by  the  grantor  committing  an  Act  of  bank- 
ruptcy before  the  grantee  took  possession  of  the  goods  (/?)  ; 
and  it  was  also  rendered  void  as  against  an  execution.  The 
expression  "  personal  chattels "  was  interpreted  by  the 
Fixtures.  Act(o)  to  mean  goods,  furniture, /./i^^res,  and  other  articles 

capable  of  complete  transfer  by  delivery.     But  the  Act  did 

(/)  Martindale  v.  Booth,  3  B.  parte  Fourdrinier,  21  Ch.  D.  .500, 

&  A(l.  498  ;  ;57  K,  11.  485  ;  ante,  .'il'i  ;  and  compare  Ex  parte  Blai- 

p.  lOG.  htrij,  lie  Toomer,  23  C'li.  D.  2r>4. 

(q)  Ante,  p.  104  and  n.  (7).  (m)  Staufjield  v.   Cnlitt,  2  De 

(/*)  Stat.  17  &  18  Vict.  c.  3G.  G.  &  J.  222;  Badger  v.  SIuup.  2 

(0  See  ante,  p.  254,  n.  (J).  Ell.  &  Ell.  472 :  Ex  parte  Uard- 

Ih)  S(  0  ante,  p.  23G.  iini,  L.  K.  lo  Eq.  223. 

(0  Jltchnrds  v.  James,  L.  R.  2  (n)  Ex  parte  Attwater,    In   re 

Q.  B.  28").     But  see  Ite  Artistic  Turwr,  5  fli.  D.  27. 

Colour    Printing     Company,    Ex  (0)  Sect.  7. 
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not  apply  to  fixtures,  when  they  passed  by  a  conveyance  of 

the  premises  to  which  they  were  affixed  ;  and  there  was  no 

difference  in  this  respect  between  freeholds  and  leaseholds  ; 

for  in  each  case  fixtures,  so  long  as  they  remain  fixed,  form 

part  of  the  premises  {jf).     It  was  however  held  that  if  there 

were  a  power  to  sell  or  take  possession  of  the  fixtures  apart 

from  the  jiremises,  or  if  the  fixtures  were  separately  assigned, 

they  would  not  pass,  unless  the  deed  were  registered  ((/). 

The  Bills  of  Sale  Act,  18GG  (r),  provided  for  the  renewal  Eogistration 

every  five  years  of  the  registration  of  bills  of  sale,  without  *°  ^°  renewed 

,  .  ,      1  .  J  every  five 

which  the  prior  registration  ceased  to  be  of  any  effect.  years. 


The  Acts  of  1854  and  18G6  were  repealed  by  the  Bills  of  The  Bills  of 
Sale  Act,  1878  (s),  which  came  into  operation  on  the  1st  of  1373.  ' 
January,  1879  {t),  and  applies  to  every  bill  of  sale  executed 
on  or  after  that  day  whereby  the  holder  or  grantee  has 
power,  either  with  or  without  notice,  and  either  immediately 
or  at  any  future  time,  to  seize  or  take  possession  of  any 
personal  chattels  comprised  in  or  made  subject  to  such  bill 
of  sale  {u).  The  following  are  the  main  provisions  of 
the  Act :  — 

By  sect.  4,  the  expression  "  bill  of  sale  "  shall  include  bills  Meaning  of 

.  .  term "  bill 

of  sale,  assignments  {v),  transfers,  declarations  of  trust  with-  ^^  gale." 
out  transfer  {w),  inventories  of  goods  with  receipts  thereto 
atttached,  or  receipts  for  purchase-monies  of  goods,  and  other 
assurances  of  personal  chattels,  and  also  powers  of  attorney, 
authorities,  or  licences  to  take  possession  of  personal  chattels 
as  security  for  any  debt,  and  also  any  agreement,  whether 


(p)  Mather  v.  Fraser,  2  Kay  & 
J.  53G ;  Waterfall  v.  Pennistone, 
G  E.  &  B.  876 ;  Boyd  v.  Shorrock, 
L.  K.  5  Eq.  72;  Ex  parte  Barclay, 
In  re  Joyce,  L.  li.  9  Cli.  576; 
Meux  V.  Jacobi,  L.  R.  7  H.  L. 
484;  ante,  pp.  131 — 136. 

{q)  Ex  parte  Baiillsh,  In  re. 
Wild,  L.  R.  8  Oh.  1072 ;  Feinolck 
V.  Beqhle,  L.  R.  8  Ch.  107.5; 
Hawtry  v.  Batlm,  L.  R.  8  Q.  B. 
290 ;  In  re  Trethowan,  Ex  parte 
Tweedy,  5  Ch.  D.  559;  Ex  furte 
Brown,  Jie  Heed,  9  Ch.  D.  389. 

(/•)  Stat.  29  &  30  Vict  c.  96. 

(0  Stat.  41  &  42  Vict.  c.  31, 
s.   23,  except  as  regards  bills  of 


sale  executed  before  the  com- 
mencement of  the  Act  of  1878. 

(0  Sect.  2. 

(«)  Sect.  3.  See  Ex  parte 
Parmm,  Be  Towmend,  16  Q.  B. 
D.  532.  The  Act  does  not  apply 
to  documents  accompanying  trans- 
actions in  which  the  jjossciss/o?;,  of 
goods  is  transferred  as  a  security 
for  a  debt,  as  in  the  case  of  a 
pledge ;  ante,  p.  90 ;  or  affect 
sales  or  mortgages  of  goods,  whieli 
are  valid  and  complete  without 
tlie  aid  of  writing;  ante,  pp.  79, 
90. 

(r)  See  ante,  p.  71. 

(iu)  Ante,  p.  91. 
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intended  or  not  to  be  followed  by  the  execution  of  any  other 
instrument,  by  which  a  right  in  equity  to  any  personal 
chattels,  or  to  any  charge  or  security  thereon,  shall  be  con- 
ferred (./•)  ;  but  shall  not  include  the  following  documents  ; 
that  is  to  say,  assignments  for  the  benefit  of  the  creditors  of 
the  person  making  or  giving  the  same  (y),  marriage  settle- 
ments (.-),  transfers  or  assignments  of  any  ship  or  vessel  or 
any  share  thereof,  transfers  of  goods  in  the  ordinary  course 
of  business  of  any  trade  or  calling,  bills  of  sale  of  goods 
in  foreign  parts  or  at  sea,  bills  of  lading,  India  warrants, 
warehouse-keepers'  certificates,  warrants  or  orders  for  the 
delivery  of  goods  or  any  other  documents  used  in  the 
ordinary  course  of  business,  as  proof  of  the  possession  or 
control  of  goods  («),  or  authorising  or  purporting  to  authorise, 
either  by  indorsement  or  by  delivery,  the  possessor  of 
such  document  to  transfer  or  receive  goods  thereby 
represented  (//). 
Meaning  The  expression  "  personal  chattels  "  shall  mean  goods, 

^  personal         furniture  and  other  articles  capable  of  complete  transfer  by 
chattels."  delivery,  and  (when  separately  assigned  or  charged)  fixtures 

and  growing  crops,  but  shall  not  include  chattel  interests  in 
real  estate,  nor  fixtures  (except  trade  machinery  as  herein- 
after defined)  when  assigned  together  with  a  freehold  or 
leasehold  interest  in  any  land  or  building  to  which  they 
are  affixed,  nor  growing  crops  when  assigned  together  with 
any  interest  in  the  land  on  which  they  grow,  nor  shares 
or  interests  in  the  stock,  funds,  or  securities  of  any  govern- 
ment, or  in  the  capital  or  property  of  incorporated  or  joint 
stock  companies,  nor  choses  in  action,  nor  any  stock  or 
produce  upon  any  farm  or  lands  which  by  virtue  of  any 
covenant  or  agreement  or  of  the  custom  of  the  country 
ought  not  to  be  removed  from  any  farm  where  the  same  ar 
at  the  time  of  making  or  giving  of  such  bill  of  sale. 

(x)  An1c,-p.  91.  given  or  executed   at   any  time 

(y)  Hfulhy  v.  Brrihim,  1895,  1  prior  to  their  deposit  in  a  ware- 

Q.  15.  61(j.  house,  factory  or  store,  or  to  their 

(z)   llV)/?)//n(    V.    Lynn   A    Co.,  heing  re-shipped   for   export,   or 

1891,  2  Q.  B.  1112.  delivered  to  a  purchaser  not  being 

(a)  See  «/;/*%  p.  92  and  n.  (/).  the  person  giving   or   executing 

(b)  By  stat.  ,'34  >t  5.5  Vict.  c".  30,  t^uch  instrument,  are  not  to  be 
8.  1,  instruments  charging  or  deemed  bills  of  sale  within  tlie 
creating  any  security  on   or  de-  Bills  of  Sale  Acts. 

daring  trusts  of  imported  goods 
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Personal  chattels  shall  be  deemed  to  be  ia  the  "  apparent  Apparent 
possession  "  of  the  person  makinj:^  or  giving  a  bill  of  sale,  so  possession, 
long  as  they  remain  or  are  in  or  upon  any  house,  mill, 
warehouse,  building,  works,  yard,  land,  or  other  premises 
occupied  by  him,  or  are  used  and  enjoyed  by  him  in  any  place 
whatsoever,  notwithstanding  that  formal  possession  thereof 
may  have  been  taken  by  or  given  to  any  other  person. 


By  sect.  5  trade  machinery  shall,  for  the  purposes  of  the 
Act,  be  deemed  to  be  personal  chattels,  and  any  mode  of 
disposition  of  trade  machinery  by  the  owner  thereof  which 
would  be  a  bill  of  sale  as  to  any  other  personal  chattels  shall 
be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  the 
Act  (c).  For  the  purposes  of  the  Act,  "  trade  machinery  " 
means  the  machinery  used  in  or  attached  to  any  factory  or 
workshop,  exclusive  of  (1)  the  fixed  motive  power,  such  as 
the  water-wheels  and  steam  engines,  and  the  steam  boilers, 
donkey  engines  and  other  fixed  appurtenances  of  the  said 
motive  power,  (2)  the  fixed  power  machinery,  such  as  the 
shafts,  wheels,  drums,  and  their  fixed  appurtenances,  which 
transmit  the  action  of  the  motive  powers  to  the  other 
machinery,  fixed  and  loose,  and  (;3)  the  pipes  for  steam,  gas 
and  water  in  the  factory  or  workshop.  The  machinery  or 
effects  so  excluded  shall  not  be  deemed  to  be  personal  chattels 
within  the  meaning  of  the  Act.  "  Factory  or  workshop  " 
means  any  premises  on  which  any  manual  labour  is  exercised 
by  way  of  trade,  or  for  purposes  of  gain,  in  or  incidental 
to  the  following  purposes  or  any  of  them  ;  that  is  to  say, 
(a)  the  making  any  article  or  part  of  an  article,  or  (b)  the 
altering,  repairing,  ornamenting,  finishing  of  any  article,  or 
(c)  the  adapting  for  sale  any  article. 


Application 
of  act  to  trade 
machinery. 


Meaning  of 
term  '•  trade 
machinery." 


"  Factory 

or  workshop." 


(Sect.  6)  Every  attornment,  instrument  or  agreement  not  Certain 

being  a  mining  lease  {d),  whereby  a  power  of  distress  is  instruments 

given  or  agreed  to  be  given  by  any  person  to  any  other  frdis^ress\*o^ 

person  by  way  of  security  for  any  present,  future  or  con-  be  subject  to 
tingent  debt  or  advance,  and  whereby  any  rent  is  reserved 


the  Act. 


(c)  See  Re  Yates,  38  Ch.  D. 
112 ;  Small  v.  National  Pro- 
vincial Bank  of  England,  1894, 
1    Ch.  686;    Re  Brooke,  1891,  2 


Ch.  600. 

(d)  See  Re  Roundwood  Colliery 
Co.,  1897,  1  Ch.  373. 
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or  made  payable  as  a  mode  of  providing  for  tbc  payment  of 
interest  on  such  debt  or  advance,  or  otherwise  for  tlie 
purpose  of  such  security  only,  shall  be  deemed  to  be  a  bill 
of  sale  within  the  meaning  of  this  Act,  of  any  personal 
chattels  which  may  be  seized  or  taken  under  such  power  of 
distress.  Provided  tbat  nothing  in  this  section  shall  extend 
to  any  mortgage  of  any  estate  or  interest  in  any  land, 
tenement  or  hereditament  which  the  mortgagee,  being  in 
possession,  shall  have  demised  to  the  mortgagor  as  his 
tenant  at  a  fair  and  reasonable  rent  (e^. 


Fixtures  or 
growing  crops 
not  to  bo 
deemed 
separately 
assigned 
when  the 
land  passes 
by  the  same 
instrument. 


(.Sect.  7)  No  fixtures  or  growing  crops  shall  be  deemed, 
under  this  Act,  to  be  separately  assigned  or  charged  by 
reason  only  that  they  are  assigned  l)y  separate  words,  or 
that  power  is  given  to  sever  them  from  the  land  or  building 
to  which  they  are  affixed,  or  from  the  land  on  which  they 
grow,  without  otherwise  taking  possession  of  or  dealing  with 
such  land  or  building,  or  land,  if  by  the  same  instrument 
any  freehold  or  leasehold  interest  in  the  land  or  building  to 
which  such  fixtures  are  affixed,  or  in  the  land  on  which  such 
crops  grow,  is  also  conveyed  or  assigned  to  the  same  persons 
or  person.  The  same  rule  of  construction  shall  be  applied 
to  all  deeds  or  instruments,  including  fixtures  or  growing 
crops,  executed  before*  the  commencement  of  the  Act,  and 
then  subsisting  and  in  force,  in  all  questions  arising  under 
any  bankruptcy,  liquidation,  assignment  for  the  benefit  of 
creditors,  or  execution  of  any  process  of  any  court,  which 
shall  take  place  or  be  issued  after  the  commencement  of 
the  Act  (/). 


Avoidance  of 
unregistered 
bill  of  sale  in 
certain  cases. 


(Sect.  8)  Every  bill  of  sale  to  which  the  Act  applies  shall 
be  duly  attested,  and  shall  be  registered  under  the  Act 
within  seven  days  after  the  making  or  giving  thereof,  and 
shall  set  forth  the  consideration  for  which  such  bill  of  sale 


(e)  An  attornment  clause  in  a 
mortgage  of  laud  whereby  the 
mortgagor  attorns  tenant  to  the 
mortgagee,  has  been  held  to  be  a 
bill  of  sale  within  the  above  sec- 
tion ;  Be  Willie,  21  Q.B.  D.  384; 
Green  v.  Blarsh,  1892,  2  Q.  B. 
330;  see  Hall  v.  Comfort,  18  Q. 


B.  D.  11  ;  Mumford  v.  Collier,  25 
Q.  B.  D.  279. 

(/)  See  Ex  parte  Moore  and 
Tiohinsoris  Banlcing  Co.,  In  re 
Armytage,  14  Cb.  D.  379 ;  Be 
Yates,  38  Cb.  D.  112;  Climpson 
V.  Coles,  23  Q.  B.  D.  465. 
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was  given  (y),  otherwise  such  bill  of  sale,  as  against  all 
trustees  or  assignees  of  the  estate  of  the  person  whose 
chattels,  or  any  of  them,  are  comprised  in  such  bill  of  sale 
under  the  law  relating  to  bankruptcy  or  liquidation,  or  under 
any  assignment  for  the  benefit  of  the  creditors  of  such 
person,  and  also  as  against  all  sheriffs'  officers  and  other 
persons  seizing  any  chattels  comprised  in  such  bill  of  sale, 
in  the  execution  of  any  process  of  any  Court  authorising  the 
seizure  of  the  chattels  of  the  person  by  whom  or  of  whose 
chattels  such  bill  has  been  made,  and  also  as  against  every 
person  on  whose  behalf  such  process  shall  have  been  issued, 
shall  be  deemed  fraudulent  and  void,  so  far  as  regards  the 
property  in  or  right  to  the  possession  of  any  chattel  com- 
prised in  such  bill  of  sale  which,  at  or  after  the  time  of  filing 
the  petition  for  bankruptcy  or  liquidation,  or  of  the  execu- 
tion of  such  assignment,  or  of  executing  such  process  (as  the 
case  may  be),  and  after  the  expiration  of  such  seven  days 
are  in  the  possession  or  apparent  possession  of  the  person 
making  such  bill  of  sale  (or  of  any  person  against  whom  the 
process  has  issued  under  or  in  the  execution  of  which  such 
bill  has  been  made  or  given,  as  the  case  may  be  (A)). 


(Sect,  0)  Where   a  subsequent  bill  of   sale  is  executed  Avoidance 
within  or  on  the  expiration  of  seven  days  after  the  execution  ^^^\^-^'^, 
of  a  prior  unregistered  bill  of  sale,  and  comprises  all  or  any  bills  of  sale, 
part  of  the  personal  chattels  comprised  in  such  prior  bill 
of  sale,  then,  if  such  subsequent  bill  of  sale  is  given  as  a 
security  for  the  same  debt  as  is  secured  by  the  prior  bill  of 
sale,  or  for  any  part  of  such  debt,  it  shall,  to  the  extent  to 
which  it  is  a  security  for  the  same  debt  or  part  thereof,  and 


(g)  See  Ex  parte  National 
Mercantile  Bank,  Be  Haynes,  15 
Ch.  D.  42 ;  Ex  parte  Charing 
Cross  Advance  and  Deposit  Banlc, 
Be  Parher,  16  Ch.  D.  35;  Ex 
parte  Challinor,  Be  Boger)<,  IG 
Ch.  D.  260;  Credit  Co.  v.  Pott, 
6  Q.  B.  D.  295;  Hamilton  v. 
Cliai7ie,  7  Q.  B.  D.  1,  319;  Ex 
jjarte  Bolph,  Be  Spindler,  19 
Ch.  D.  98;  Ex  parte  Firth,  Be 
Cowhurn,  19  Ch.  D.  419  ;  Ex  parte 
Popplewell,  Be  Storey,  21  Ch.  D. 
73  ;  Ex  parte  Bolland,  Be  Boper, 


21  Ch.  D.  543;  Ex  parte  John- 
son, Be  Chapman,  20  Ch.  D.  338  ; 
Be  Cann,  13  Q.  B.  D.  36  ;  Bich- 
ardson  v.  Harris,  22  Q.  B.  D.  268. 
(70  Uuderthe  Bills  of  Sale  Act, 
1878,  a  bill  of  sale  not  made  in 
accordance  •with  the  conditions 
imposed  by  the  Act,  is  neverthe- 
less valid  as  between  the  grantor 
and  the  grantee ;  Davis  v.  Good- 
man, 5  C.  P.  D.  128;  Ex  parte 
Blaiberg,  Be  Toomer^  23  Ch.  D. 
254;  Eichson  v.  Darlow,  23  Ch. 
D.  690  ;  ante,  p.  71  and  n.  Qt). 
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SO  far  as  respects  the  personal  chattels  or  part  tlicreof  com- 
prised ill  the  prior  bill,  be  absolutely  void,  unless  it  is  proved 
to  the  satisfaction  of  the  Court  having  cognisance  of  the 
case  that  the  subsequent  \nl\  of  sale  was  bond  fide  given 
for  the  purpose  of  correcting  some  material  error  in  the 
prior  bill  of  sale,  and  not  for  the  purpose  of  evading  the 
Act. 

IModc  of  (Sect.  10)  A  bill  of  sale  shall  be  attested  and  registered 

rcgistcnn;?        under  the  Act  in  the  following  manner  : — (1)  The  execution 
bills  uf  aalc.  '^  ^   ^ 

of  every  bill  of  sale  shall  be  attested  l)y  a  solicitor  of  the 

Supreme   Court  (i),  and  the  attestation   shall  state  that 

before  the  execution  of  the  bill  of  sale  the  effect  thereof  has 

been  explained  to  the  grantor  by  the  attesting  solicitor  (k). 

(2)  Such  bill,  with  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,  and  also  a  true  copy  of 
such  bill  (/),  and  of  every  such  schedule  or  inventory,  and 
of  every  attestation  of  the  execution  of  such  bill  of  sale, 
together  with  an  affidavit  of  the  time  of  such  bill  of  sale 
being  made  or  given,  and  of  its  due  execution  and  attes- 
tation (m),  and  a  description  of  the  residence  and  occu- 
pation (n)  of  the  person  making  or  giving  the  same  (or  in 
case  the  same  is  made  or  given  by  any  person  under  or  in 
the  execution  of  any  process,  then  a  description  of  the  resi- 
dence and  occupation  of  the  person  against  whom  such 
process  issued),  and  of  every  attesting  witness  to  such  bill 
of  sale  (o),  shall  be  presented  to,  and  the  said  copy  and 
affidavit  shall  be  filed  with  the  registrar  within  seven  clear 
days  after  the  making  or  giving  of  such  bill  of  sale,  in  like 
manner  as  a  warrant  of  attorney  in  any  personal  action 
given  by  a  trader   is   now  by   law   required   to  be   filed. 

(3)  If   the  bill  of  sale  is  made  or  given   subject  to  any 

(i)  See   Hill  v.  Kirlncnod,  28  B.  D.  Ill;  Ford  v.  Kettle,  9  Q. 

\V.  R.  358  ;  Srul  v.    Chtrvhie,  7  B.  D.  139  ;  Ex  parte  BoUand,  lie 

Q.    B.   D.    516;     Fnnccmh'u    v.  I{„per,  21  Ch.  D.  5i3. 

Huberts,  9  Q.  B.  D.  1:57.  (*/)  See    Kemhie     v.    Addison, 

(Ic)  See  Ex  parte  Ntitiomil  Mrr-  1900,  1  Q.  B.  430. 

cantile  Bank,  Be  Hayiies,  15  Ch.  (o)  See   Ex   parte   Popplewell, 

D.    42;    Ex   parte    BoUaud,    He  lie    Storey,   21    Ch.   D.   73;    lie 

Boper,  21  Ch.  D.  543.  Heicer,  Ex  parte  Kahen,  ib.,  871 ; 

(/)  See    Be   Hewer,   Ex    parte  Fx  parte   Webster,  Be  Morris,  22 

K(dien,  21  Ch.  D.  871  ;  Coates  v.  Ch.   D.  13G  ;  Blaiber(f  v.  Parke, 

Moore,  1903,  2  K.  B.  140.  10  Q.  B.  D.  90. 

(w)  See  Sharp  v.  Birch,  8  Q. 
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defeasance  or  condition,  or  declaration  of  trnst  not  contained 
in  the  body  thereof,  such  defeasance,  condition  or  declaration 
shall  be  deemed  to  be  part  of  the  bill,  and  shall  be  written 
on  the  same  paper  or  parchment  therewith  before  the 
registration,  and  shall  be  truly  set  forth  in  the  copy  filed 
under  the  Act  therewith  and  as  part  thereof,  otherwise  the 
registration,  shall  be  void  (^p).  In  case  two  or  more  bills  of 
sale  are  given,  comprising  in  whole  or  in  part  any  of  the 
same  chattels,  they  shall  have  priority  in  the  order  of  the 
date  of  their  registration  respectively,  as  regards  such 
chattels  {q).  A  transfer  or  assignment  of  a  registered  bill 
of  sale  need  not  be  registered  (r). 


By  sect.  11,  the  registration  of  a  bill  of  sale,  whether 
executed  before  or  after  the  commencement  of  the  Act,  must 
be  renewed  once  at  least  every  five  years,  and  if  a  period  of 
five  years  elapses  from  the  registration  or  renewed  registra- 
tion of  a  bill  of  sale  without  a  renewal  or  further  renewal  (as 
the  case  may  be),  the  registration  shall  become  void  (s).  A 
renewal  of  registration  shall  not  become  necessary  by  reason 
only  of  a  transfer  or  assignment  of  a  bill  of  sale. 


Renewal  of 
reeristration. 


Entry  of 
satisfaction. 

Copies  may  bo 
taken,  &c. 


Sect.  12  provides  for  the  entry  of  particulars  relating  to  Register, 
bills  of  sale  in  the  register  thereby  required  to  be  kept,  and 
for  the  keeping  of  an  index  of  the  names  of  the  grantors 
of  registered  bills  of  sale.  Sect.  15  provides  for  the  entry 
of  a  memorandum  of  satisfaction  of  a  registered  bill  of  sale. 
And  by  sect.  16,  any  person  shall  be  entitled  to  have  an 
office  copy  or  extract  of  any  registered  bill  of  sale,  and 
affidavit  of  execution  filed  therewith,  or  registered  affidavit 
of  renewal,  upon  paying  for  the  same  ;  and  any  copy  of  a 
registered  bill  of  sale,  and  affidavit  purporting  to  be  an  office 
copy  thereof,  shall  in  all  Courts  and  before  all  arbitrators  or 
other  persons  be  admitted  as  jirhnCi  facie  evidence  thereof, 
and  of  the  fact  and  date  of  registration  as  shown  thereon. 
And  any  person  shall  be  entitled  at  all  reasonable  times  to 


(p)  See  EiJwarils  v.  Marcus, 
1894,  1  Q.  B.  587. 

(g)  See  Conelly  v.  Steer,  7  Q. 
B.  D.  520  ;  Lyons  v.'  Tiicher,  ib. 
520. 

()■)    Sec   Fx  parte    Tiirquand, 

W.P.P. 


ii'e  Parher,  14  Q.  B.  D.  636. 

(s)  See  Fe7don  v.  BIythe,  25 
Q.  B.  D.  417 ;  Be  Parsons,  1893, 
2  Q.  B.  122;  Antoniadi  v.  Smith, 
1901,  2  K.  B.  589. 

37 
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search  the  register  and  every  registered  bill  of  sale,  upon 
payment  of  one  shilling  for  every  copy  of  a  bill  of  sale 
inspected  (t). 

Oracr  and  (,Sect.  20)  Chattels  comprised  in  a  ])ill  of  sale  which  has 

been  and  continues  to  be  duly  registered  under  the  Act, 
shall  not  be  deemed  to  be  in  the  possession,  order  or  disposi- 
tion of  the  grantor  of  the  ))ill  of  sale  within  the  meaning 
of  the  Bankruptcy  Act,  18  Gt)  (u). 

Bills  of  Sale  The  Bills  of  Sale  Act,  1878,  Amendment  Act,  1882  (x), 
came  into  operation  on  the  1st  of  November,  1882,  which 
date  is  therein  referred  to  as  the  commencement  of  the 
Act(?/).     This  Act  contains  the  following  provisions  : — 

(Sect.  3)  The  Bills  of  Sale  Act,  1878,  is  hereinafter 
referred  to  as  "  the  principal  Act,"  and  this  Act  shall,  so  far 
as  is  consistent  with  the  tenor  thereof,  be  construed  as  one 
mth.  the  principal  Act ;  but  unless  the  context  otherwise 
requires  shall  not  apply  to  any  bill  of  sale  duly  registered 
before  the  commencement  of  this  Act  so  long  as  the 
registration  thereof  is  not  avoided  by  non-renewal  or 
otherwise  (z). 
Meaning  of  The  expression  "  bill  of  sale  "  and  other  expressions  in 

this  Act  have  the  same  meaning  as  in  the  principal  Act, 
except  as  to  bills  of  sale  or  other  documents  mentioned  in 
section  4  of  the  principal  Act  (r/),  which  may  be  given  other- 
wise than  by  way  of  security  for  the  payment  of  money,  to 

(t)  Provision  is  now  inado  for  s.  149,  sul>s.  9. 
an  official  search  in  the  register  (ar)  Stat.  45  &  46  A'ict.  c.  4.3. 
of  bills  of  sale,  and  the  issue  of  a  (y)  Sects.  1,  2,     This  Act  does 
certificate  of  the  result  of  such  a  not  extend   to  Scotland   or  Ire- 
search   at    the   instance  of    any  land.  s.  18. 

person  requiring   the  same ;     so  (2)  Ex  parte  Izard,  lie  Chappie, 

that  now  a  man  may  either  search  23  l"h.  D.  409;  see  ante,  j).  105, 

the  register  himself,  or  cause  an  It  has  been  held  that  the  Act  of 

official  searcli  to   be  made ;    see  1882   does  not  apply   to  an  uu- 

stat.  45  &  4(j  Viet.  c.  .39,  s.  2,  and  registered  bill  of  sale  executed 

the   rules  made   thereunder,  set  more  than  seven  days  before  the 

out   in   Williams'  Conveyancing  Ist  November,  1882,  while  the  Act 

Statutes,  2G2,  270,  479—491  ;  K.  of  1878   was   in   force  (.see   ante, 

S.  C.  1883,  Order  LXI.  rule  23.  p.  .575,  and  note  (h);  Hickinn  v. 

(m)  lie  Hewer,  Ex  parte  Kahen,  Darhuw,  13  Ch.  D.  690). 

21  Ch.  D.  871.     See  code,  p.  105.  («)  See  ante.  pp.  571,  572. 
And  see  stat.  4G  &  47  Vict.  c.  52, 
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which  last-mentioned  bills  of  sale  and  other  documents  this 
Act  shall  not  apply  {b). 


(Sect.  4)  Every  bill  of  sale  shall  have  annexed  thereto  or 
written  thereon  a  schedule  containing  an  inventory  of  the 
personal  chattels  comprised  in  the  bill  of  sale  ;  and  such  bill 
of  sale,  save  as  hereinafter  mentioned,  shall  have  effect  only 
in  respect  of  the  personal  chattels  specifically  described  in 
the  said  schedule  ;  and  shall  be  void,  except  as  against  the 
grantor,  in  respect  of  any  personal  chattels  not  so  specifically 
described  (r). 


Chattels  to  be 
described  in  a 
schedule. 


(Sect.  5)  Save  as  hereinafter  mentioned,  a  bill   of   sale    Chattels  of 
shall  be  void,  except  as  against  the  grantor,  in  respect  of    yhich  grantor 
any  personal  chattels  specifically  described  in  the  schedule   owner, 
thereto  of  which  the  grantor  was  not  the  true  owner  at  the 
time  of  the  execution  of  the  bill  of  sale  (d). 

(Sect.  6)  Nothing  contained  in  the  foregoing  sections  of 
this  Act  shall  render  a  bill  of  sale  void  in  respect  of  any 
of  the  following  things  (that  is  to  say),  (1)  any  growing  Growing 
crops  separately  assigned  or  charged,  where  such  crops  were  ^'"'^P^- 
actually  growing  at  the  time  when  the   bill   of  sale  was 
executed  ;  (2)  any  fixtures  separately  assigned  or  charged,   Fixtures, 
and  any  plant  or  trade  machinery  where  such  fixtures,  plant, 
or  trade  machinery  are  used  in,  attached  to,  or  brought  upon 
any  land,  farm,  factory,  workshop,  shop,  house,  warehouse, 
or  other  place  in  substitution  for  any  of  the  like  fixtures, 
plant,  or    trade    machinery    specifically   described   in   the 
schedule  to  such  bill  of  sale  (d). 


(Sect.  7)  Personal  chattels  assigned  under  a  bill  of  sale  Seizure, 
shall  not  be  liable  to  be  seized  or  taken  possession  of  by  the 
grantee  for  any  other  than  the  following  causes  :  (1.)  If  the 


(h)  The  effect  of  sect.  3  is  that 
the  Act  of  1882  applies  only  to 
bills  of  sale  {liven  by  way  of  secu- 
rity fur  the  payment  (if  moiuy ; 
Swift  V.  Pannell,  24  Ch.  D.  210 ; 
Bee  ante,  p.  90. 

(e)  See  Roberts  v.  liobert^,  13 
Q.  B.  D.   79 i  ;    ^yitt  v.   Banner, 


19  Q.  B.  D.  276  ;  Thomas  v.  Kelly 
13  App.  Cas.  50G  ;  Carjjenter  v. 
Been,  23  Q.  B.  D.  566;  Hichley 
V.  Greenwood,  25  Q.  B.  D.  277  ; 
Davidson  v.  Carlton  Bank,  1893, 
1  Q.  B.  82. 

(rf)  See  Boberts  v.  Boberts,  13 
Q.  B.  D.  794 ;  aiite,  pp.  92—94. 
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grantor  shall  make  default  in  payment  of  the  sum  or  sums 
of  money  thereby  secured  at  the  time  therein  provided  for 
payment,  or  in  the  performance  of  any  covenant  or  agree- 
ment contained  in  the  bill  of  sale,  and  necessary  for  main- 
taining the  security  (e)  ;  (2)  If  the  grantor  shall  become 
a  bankrupt,  or  suffer  the  said  goods,  or  any  of  them,  to  be 
distrained  for  rent,  rates,  or  taxes  ;  (3)  If  the  grantor  shall 
fraudulently  either  remove  or  suffer  the  said  goods,  or  any 
of  them,  to  be  removed  from  the  premises ;  (4)  If  the 
grantor  shall  not,  without  reasonable  excuse,  upon  demand 
in  writing  by  the  grantee,  produce  to  him  his  last  receipts 
for  rent,  rates  and  taxes  (/)  ;  (5)  If  execution  shall  have 
been  levied  against  the  goods  of  the  grantor  under  any  judg- 
ment at  law  :  Provided  that  the  grantor  may  within  five 
days  from  the  seizure  or  taking  possession  of  any  chattels 
on  account  of  any  of  the  above-mentioned  causes,  apply  to 
the  High  Court,  or  to  a  judge  thereof  in  chambers,  and  such 
Court  or  judge,  if  satisfied  that  by  payment  of  money  or 
otherwise  the  said  cause  of  seizure  no  longer  exists,  may 
restrain  the  grantee  from  removing  or  selling  the  said 
chattels,  or  may  make  such  other  order  as  may  seem 
just(5r). 

Kegistration.  (Sect.  8)  Every  bill  of  sale  shall  be  duly  attested,  and 
shall  be  registered  under  the  principal  Act  within  seven  clear 
days  after  the  execution  thereof,  or  if  it  is  executed  in  any 
place  out  of  England  then  within  seven  clear  days  after  the 
time  at  which  it  would  in  the  ordinary  course  of  post  arrive 
in  England  if  posted  immediately  after  the  execution  thereof 
and  shall  truly  set  forth  the  consideration  for  which  it  was 
given  (A)  ;  otherwise  such  bill  of  sale  shall  be  void  in  respect 
of  the  personal  chattels  comprised  therein  (/). 

((')  See  Eawmond  v.  llocldnq,  Expaitr  Cnltun,  11  Q.  B.  D.  301; 

12  Q.  B.  D.  '291.                           '  aue  sect.  18,  below. 

(/)  See   Ex  pirh    CnWm,   11  (Ji)  See  Rnheds  v.  Robertg,  13 

Q.  B.  I).  301.  Q.  B.  D.  794;    Ex  ixirti-  AUam, 

Oi)    See   7.V    Wood,    Ex    parte  Be   Munday,   14   Q.    B.    D.    43; 

WooJf;    1894,    1    Q.   15.    60.^).     It  Ewjlm  v.  Little,  17  Q.  B.  U.  204, 

1ms  been  held  that  the  provisions  18  Q.    B.  D.  32;    Rn  Ilochaday, 

of  sect.  7  apply  to  the  case  of  the  ?>  Times  L.   R.   285  ;    Sharp  v. 

seizure  of  goods  under  a  bill  of  McIIiiiry,  ii8  Ch.  D.  427. 

sale  made  and  registered  before  (/)   Sec   B<uJtin<'  v.  Simmann, 

the  commencement  of  the  Act;  1892,  2  Q.  B.  547. 
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(Sect.  9)  A.  bill  of  sale  made  or  given  by  way  of  security   Form  of  bill 


for  the  payment  of  money  by  the  grantor  thereof  shall  be 
void  unless  made  in  accordance  with  the  form  in  the  schedule 
of  this  Act  annexed  (k). 

(Ic)  The  schedule  to  the  Act  is  as  follows  : — 
Fonn  of  Bill  of  Sale. 

This  indenture,  made  the  day  of  ,  between  A.  B. 

of  of  the  one  part,  and  G.  D.  of  of 

the  other  part,  witnesseth  that  in  consideration  of  the  sum  of  £ 
now  paid  to  A.  B.  by  C.  D.,  the  receipt  of  which  the  said  A.  B. 
hereby  acknowledges  ['*;•  ivhatever  else  the  connderation  maybe]  he  the 
said  A.  B.  doth  hereby  assign  unto  C.  D.,  his  executors,  administrators, 
and  assigns,  all  and  singular  the  several  chattels  and  things  spccitically 
described  in  the  schedule  hereto  annexed  by  way  of  security  for  the 
payment  of  the  sum  of  £  ,  and  interest  thereon  at  the  rate 

of  per  cent,  jicr  annum  [oc  whatever  else  maybe  the  rate].  And  the 
said  A.  B.  doth  further  agree  and  declare  that  he  will  duly  pay  to  the 
said  C.  D.  the  principal  sum  aforesaid,  together  with  the  interest  then 
due,  by  equal  payments  of  £  on  the  day  of 

[i>r  whatever  else  may  be  the  stipulated  times  or  time  of  payment].  And 
the  said  A.  B.  doth  also  agree  with  the  said  C.  D.  that  lie  will  [here 
insert  terms  as  to  insurance,  payment  of  rent,  or  otherwise,  tvhich  the 
parties  may  aijree  to  for  the  maintenance  or  defeasance  of  the  security]. 

Provided  always,  that  the  chattels  hereby  assigned  shall  not  be 
liable  to  seizure  or  to  be  taken  possession  of  by  the  said  C.  D.  for  any 
cause  other  than  those  specified  in  sect.  7  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882. 

In  witness,  &c. 

Signed  and  sealed  by  the  said  ^4.  B.  in  the  presence  of  me  E.  F 
\_add  ivitness's  name,  address,  and  description]. 

See  Davis  v.  Burton,  10  Q.  B.  D.  414,  11  Q.  B.  D.  537;  Be 
Williams,  Ex  parte  Pearce,  25  Ch.  D.  G56 ;  Hammond  v.  Hoclcinij,  12 
Q.  B.  D.  291  (bill  of  sale  containing  an  agreement  for  grantor  to  pay 
premiums  necessary  for  insuring  the  goods  against  fire,  and  to  deliver 
the  receipts  to  the  grantee  is  not  void  on  that  account);  Melville  \. 
Stringer,  13  Q.  B.  D.  392  ;  Hetherimjton  v.  Groome,  ib.  789  (bill  of 
sale  containing  agreement  to  pay  the  money  advanced  on  demand  and 
power  to  seize  in  default  held  void) ;  Roberts  v.  lioberts,  ib.  794 ; 
Sibley  v.  Hi(j<js,  15  Q.  B.  D.  619 ;  Consolidated  Credit  Corporation  v. 
Gosney,  10  Q.  B.  D.  24  (agreement  to  replace  worn  out  goods  does  not 
avoid  the  security  ;  My-rs  v.  Elliott,  ib.  52G  ;  Ex  parte  Stanford,  lie 
Barber,  17  Q.  B.  D.  259  (security  void  for  incorporating  statutory 
covenants  for  title  under  Conveyancing  Act  of  1881)  ;  Davies  v.  Bees, 
ib.  408  (covenant  to  pay  principal  and  interest  contained  in  a  void  bill 
of  sale  is  void) ;  Guldstrom  v.  Tallerman,  18  Q.  B.  D.  1  (security  held 
valid  providing  for  repayment  of  loan  by  instalments  with  interest  at 
60  per  cent.,  for  insurance  and  payment  of  rent,  rates  and  taxes  by 
mortgagor,  and  in  default  by  mortgagee,  with  power  to  add  same  with 
interest  at  20  per  cent,  to  his  security) ;  Uiujhs  v.  Little,  ib.  32  ; 
Blaibenj  v.  Beckett,  ib.  96 ;  Ex  parte  Official  Ueceicer,  Jle  Morritt, 
ib.  222  (security  held  valid  containing  power  to  seize  for  causes  speci- 
fied in  sect.  7  of  the  Act,  and  to  break  open  doors  and  windows  for  that 
purpose ;  much  discussion  and  variance  of  opinion  as  to  what  power 
of  sale  is  enjoyed  by  tiie  holder  of  a  bill  of  sale  under  the  Act  of  1882) ; 
Wutkins  V.  Evans,  ib.  38G  (same  subject) ;  Jle  Cleaver,  18  Q.  B.  D. 
489 ;  Farbcr  v.   Cobb,  ib.  494 ;  Lumley  v.  Simmons,  34  Ch.  D.  698 ; 
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Attestation.  By  sect.  10,  the  execution  of  every  bill  of  sale  l)y  the 

gnintor  shall  l)e  attested  by  one  or  more  credible  witness  or 
witnesses,  not  being  a  party  or  parties  thereto.  And  so  much 
of  sect.  10  of  the  principal  Act  as  requires  that  the  execution 
of  every  bill  of  sale  shall  be  attested  l)y  a  solicitor  of  the 
Supreme  Court,  and  that  the  attestation  shall  state  that 
before  the  execution  of  the  bill  of  sale  the  effect  thereof  has 
been  explained  to  the  grantor  by  the  attesting  witness,  was 
repealed  (/). 


Local 
registration. 


(Sect.  11)  AVhere  the  affidavit  (which  under  sect,  lo  of 
the  principal  Act  is  required  to  accompany  a  bill  of  sale 
when  presented  for  registration  (/))  describes  the  residence 
of  the  person  making  or  giving  the  same  or  of  the  person 
against  whom  the  process  is  issued  to  be  in  some  place 
outside  the  London  bankruptcy  district  as  defined  by  the 
Bankruptcy  Act,  18013  (jn),oY  where  the  bill  of  sale  describes 
the  chattels  enumerated  therein  as  being  in  some  place 
outside  the  said  London  bankruptcy  district,  the  registrar, 
under  the  principal  Act,  shall  forthwith  and  within  three 
clear  days  after  registration  in  the  principal  registry,  and 
in  accordance  with  the  prescribed  directions,  transmit  an 
abstract  in  the  prescribed  form  of  the  contents  of  such  bill 
of  sale  to  the  county  court  registrar  in  whose  district  such 
places  are  situate,  and  if  such  places  are  in  the  districts  of 
different  registrars  to  each  such  registrar.  Every  abstract 
so  transmitted  shall  be  filed  kept  and  indexed  by  the 
registrar  of  the  county  court  in  the  prescribed  manner,  and 
any  person  may  search,  inspect,  make  abstracts  from,  and 
obtain  copies  of  the  abstract  so  registered  in  the  like  manner 


Oilvni  V.  Thnmas,  19  Q.  B.  D.  204  (further  opinions  as  to  the  power  of 
sale  given  by  a  bill  of  sale);  Jirdl  (okI  Virsinuil  A'Jvancr.  Ca.  v.  Clrars, 
20  Q.  B.  1).  :'.0i;  I'ltrsoii^  v.  Braml,  25  Q.  B.  U.  110;  Gnclmiw  \. 
Eiilrcistli ,ih.  116;  Simmons  v.  W"("hcartl,  1><U'I,  A.  ('.  100;  Joluisim 
V.  Dijironf,  1SI>3,  1  Q.  B.  .512  (grantor  of  bill  <if  sale  lias  an  equity  of 
redemption  only);  SmJ  v.  Brudhy,  1894.  1  q.  1$.  :;19  ;  W<m,h(U-  C<>nl 
awl  Iron  Co.  V.  Hudson,  1894,  I  Q.  B.  .598;  AJtrcc  v.  Aliro',  1898, 
2  Q.  B.  2f>7  (bill  void  for  not  giving  gr.intec's  address);  D<'  Broom  v. 
Ford,  1900,  1  Ch.  142;  Doviis  v.  Jmkins,  1900,  1  Q.  B.  Vd6  (bill  void 
for  not  containing  an  acknowledgment  of  the  receipt  of  the  money 
advanced);  Sanndas  v.  Whik;  1902,  1  K.  B.  472;  CoaUs  \.  Moore, 
190S,  2  K.  B.  140. 

(/)  Pec  iinti',  p.  r)7<'>. 

(m)  See  now  slat.  40  \-  47  Vict.  c.  52,  ss.  90.  149  (sub-s.  2). 
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and  upon  the  like  terms  as  to  payment  or  otherwise  as  near 
as  may  be  as  in  the  case  of  bills  of  sale  registered  by  the 
registrar  under  the  principal  Act  ( n). 

(Sect.  12)  Every  bill   of  sale  made   or  given   in   con-  Bill  of  sale  to 

,  •  800111*6  less 

sideration    of    any    sum    under    thirty  pounds    shall    be  ^Jj^q  301. 
void  (o). 

(Sect.  18)  All  personal  chattels  seized,  or  of  which  Chattels 
possession  is  taken  after  the  commencement  of  this  Act,  i^iHofsale. 
under  or  by  virtue  of  any  bill  of  sale  (whether  registered 
before  or  after  the  commencement  of  this  Act),  shall  remain 
on  the  premises  where  they  were  so  seized  or  so  taken 
possession  of,  and  shall  not  be  removed  or  sold  until  after 
the  expiration  of  five  clear  days  from  the  day  they  were  so 
seized  or  taken  possession  of  (7;). 

(Sect,  l-l)  A  bill  of  sale  to  which  this  Act  applies  shall  be   No  protection 

no  protection  in  respect  of  personal  chattels  included  in  such  fg"^i"st  dis- 
1  -1.     ,.      1        1-11        ,•  1    1  -11     p      1  111  1  tress  for  taxes 

bill  of  sale,  which,  but  tor  such  bill  or  sale,  would  nave  been   aud  rates. 

liable  to  distress  under  a  warrant  for  the  recovery  of  taxes 

and  poor  and  other  parochial  rates. 

(Sect.  15)  The  eighth  and  twentieth  sections  of  the  Repeal, 
principal  Act,  and  also  all  other  enactments  contained  in  the 
principal  Act  which  are  inconsistent  with  this  Act  are 
repealed,  but  this  repeal  shall  not  affect  the  validity  of 
anything  done  or  suffered  under  the  principal  Act  before 
the  commencement  of  this  Act  (q). 


(Sect.  16)  So  much  of  the  sixteenth  section  of  the  prin-  Searching  the 
cipal  x\ct  as  enacts  that  any  person  shall  be  entitled  at  all  register, 
reasonable  times  to  search  the  register  and  every  registered 
bill  of  sale  upon  payment  of  one  shilling  for  every  copy  of 
a  bill  of  sale  inspected  (/)  is  hereby  repealed,  and  from  and 
after  the  commencement  of  this  Act  any  person  shall  be 


(n)  See  ante,  p.  577,  and  s.  16, 
below. 

(o)  See  Davis  v.  Ui<her,  12 
Q.  B.  D.  490. 

( p)  See   sect  7,   ante,  p.  ."jSO  ; 


Tomlinson  v.   Consolidated  Credit 
Corporation,  24  Q.  B.  D.  135. 

iq)  See  ante,  pp.  574,  575,  578. 

(r)  See  ante,  pp.  577,  578. 
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entitled  at  all  reasonable  times  to  search  the  register,  on 
paynient  of  a  fee  of  one  shilling,  oi-  such  other  fee  as  may 
be  prescribed,  and  subject  to  such  regulations  as  may  be 
prescribed,  and  shall  be  entitled  at  all  reasonable  times  to 
inspect,  examine  and  make  extracts  from  any  and  every  regis- 
tered bill  of  sale  without  being  required  to  make  a  written 
application,  or  to  specify  any  particulars  in  reference  thereto, 
upon  payment  of  one  shilling  for  each  bill  of  sale  inspected, 
and  such  payment  shall  be  made  by  a  judicature  stamp  : 
Provided  that  the  said  extracts  shall  be  limited  to  the  dates 
of  execution,  registration,  renewal  of  registration,  and  satis- 
faction, to  the  names,  addresses,  and  occupations  of  the 
parties,  to  the  amount  of  the  consideration,  and  to  any 
further  prescribed  particulars  (x). 

(Sect.  17)  Nothing  in  this  Act  shall  apply  to  any  deben- 
tures issued  by  any  mortgage,  loan,  or  other  incorporated 
company,  and  secured  upon  the  capital,  stocks  or  goods, 
chattels  and  effects  of  such  company  {(). 

(s)  !>ce  note  (t)  to  p.  578,  inde.  Stanilard     Manufnclnrimi      Co., 

(0  See     Ross     v.    Army     and  1891,  1  Ch.  627 ;    Great  Northern 

Navy  Hold  Co.,   '6\  Ch.   D.  43;  By.     Co.     v.     Coal    Co-operative 

Jenkiiisoii    v.    Brandhy    Minimi  Societ y,lS'JQ,  I  Ch.  187;  Richards 

Co.,   I'J  Q.   B.  D.  568 ;    Reid  v.  v.  Kiddrrmiustcr  Overseers,  1896, 

Joannoii,  25   Q.   B.  D.  300;  Re  2  Ch.  212. 
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APPENDIX    (B). 

(Referred  to,  ante,  pp.  321,  323,  32(9.) 


Form  of  Letters  Patent  given  in  the  First  Schedule  to  the 
Patents,  Designs  and  Trade  Marks  Act,  1883  {ci). 

VICTORIA  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen  Defender  of  the  Faith  to 
all  to  whom  these  presents  shall  come  greeting 

Whereas  John  Smith  of  2'J  Perri/  Street  Birmingham  in 
the  county  of  War  icicle  Engineer  hath  by  his  solemn  decla- 
ration represented  unto  us  that  he  is  in  possession  of  an 
invention  for  "  Imjjroi'ements  in  Sewing  Machines  "  that  he 
is  the  true  and  first  inventor  thereof  and  that  the  same  is 
not  in  use  by  any  other  person  to  the  best  of  his  knowledge 
and  belief  {h) 

And  whereas  the  said  inventor  hath  humbly  prayed 
that  We  would  be  graciously  pleased  to  grant  unto  him 
hereinafter  together  with  his  executors  administrators  and 
assigns  or  any  of  them  referred  to  as  the  said  patentee  our 
royal  letters  patent  for  the  sole  use  and  advantage  of  his 
said  invention 

And  whereas  the  said  inventor  hath  by  and  in  his 
complete  specification  particularly  described  the  nature  of 
his  invention  (^;) 

And  whereas  We  being  willing  to  encourage  all  inven- 
tions which  may  be  for  the  public  good  are  graciously 
pleased  to  condescend  to  his  request 

Know  ye  therefore  that  We  of  our  especial  grace  certain 
knowledge  and  mere  motion  do  by  these  presents  for  us 
our  heirs  and  successors  give  and  grant  unto  the  said 
patentee  our  especial  licence  full  power  sole  privilege  and 
authority  that  the  said  patentee  by  himself  his  agents  or 

(ffl)  Stat.  iG  &  47  Vict.  c.  57.  (c)  See  ante,  pp.  321—324. 

{h)  See  ante,  pp.  317,  318. 
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licensee  and  no  others  may  at  all  times  hereafter  during 
the  terms  of  years  herein  mentioned  make  nse  exercise  and 
vend  the  said  invention  within  our  United  Kingdom  of 
Great  Britain  and  Ireland  and  Isle  of  Man  (d)  in  such 
manner  as  ^to  him  or  them  may  seem  meet  and  that  the 
said  patentee  shall  have  and  enjoy  the  whole  profit  and 
advantage  from  time  to  time  accruing  by  reason  of  the  said 
invention  during  the  term  of  fourteen  years  from  the  date 
hereunder  written  of  these  presents  (e) 

And  to  the  end  that  the  said  patentee  may  have  and 
enjoy  the  sole  use  and  exercise  and  tlie  full  benefit  of  the 
said  invention  We  do  by  these  presents  for  us  our  heirs  and 
successors  strictly  command  all  our  subjects  whatsoever 
within  our  United  Kingdom  of  Great  Britain  and  Ireland 
and  the  Isle  of  Man  that  they  do  not  at  any  time  during 
the  continuance  of  the  said  term  of  fourteen  years  either 
directly  or  indirectly  make  use  of  or  put  in  practice  the  said 
invention  or  any  part  of  the  same  nor  in  any  wise  imitate 
the  same  nor  make  or  cause  to  be  made  any  addition  thereto 
or  subtraction  therefrom  whereby  to  pretend  themselves  the 
inventors  thereof  without  the  consent  licence  or  agreement 
of  the  said  patentee  in  writing  under  his  hand  and  seal  (/) 
on  pain  of  incurring  such  penalties  as  may  be  justly  inflicted 
on  such  offenders  for  their  contempt  of  this  our  Royal 
command  and  of  being  answerable  to  the  patentee  according 
to  law  for  his  damages  thereby  occasioned 

Pkovided  that  these  our  letters  patent  are  on  this 
condition  that  if  at  any  time  during  the  said  term  it  be 
made  to  appear  to  us  our  heirs  or  successors  or  any  six  or 
more  of  our  Privy  Council  that  this  our  grant  is  contrary 
to  law  or  prejudicial  or  inconvenient  to  our  subjects  in 
general  or  that  the  said  invention  is  not  a  new  invention 
as  to  the  public  use  and  exercise  thereof  within  our  United 
Kingdom  of  Great  Britain  and  Ireland  and  Isle  of  Man  or 
that  the  said  patentee  is  not  the  first  and  true  inventor 
thereof  within  this  realm  as  aforesaid  these  our  letters  patent 
shall  forthwith  determine  and  be  void  to  all  intents  and 
purposes  notwithstanding  anything  hereinbefore  contained 

Provided  also  that  if  the  said  patentee  shall  not  pay 

(d)  See  anU',  p.  323.  (/)  Sec  atih',  pp.  325-327. 

(')  Sue  ante,  pp.  315 — 317. 
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all  fees  by  law  required  to  be  paid  in  respect  of  the  grant 
of  these  letters  patent  or  in  respect  of  any  matter  relating 
thereto  at  the  time  or  times  and  in  manner  for  the  time 
being  by  law  provided  {g)  and  also  if  the  said  patentee 
shall  not  snpply  or  cause  to  be  supplied  for  our  service  all 
such  articles  of  the  said  invention  as  may  be  required  by 
the  officers  or  commissioners  administering  any  department 
of  our  service  in  such  manner  at  such  times  and  at  and 
upon  such  reasonable  prices  and  terms  as  shall  be  settled 
in  manner  for  the  time  being  by  law  provided  (A)  then  and 
in  any  of  the  said  cases  these  our  letters  patent  and  all 
privileges  and  advantages  whatever  hereby  granted  shall 
determine  and  become  void  notwithstanding  anything 
hereinbefore  contained 

Provided  also  that  nothing  herein  contained  shall  pre- 
vent the  granting  of  licences  in  such  manner  and  for  such 
considerations  as  they  may  by  law  be  granted  (/) 

And  lastly  We  do  by  these  presents  for  us  our  heirs 
and  successors  grant  unto  the  said  patentee  that  these  our 
letters  patent  shall  be  construed  in  the  most  beneficial 
sense  for  the  advantage  of  the  said  patentee 

In  witness  whereof  We  have  caused  these  our  letters  to 

be  made  patent  this day  of  • one  thousand  eight 

hundred  and and  to  be  sealed  as  of  the day  of 

one  thousand  eight  hundred  and {h) 

(L.8.) 

((/)  l^ee  anil',  pp.  315 — 317.  (0  See  auk',  p.  32G. 

(h)  See  antAi,  pp.  32U,  321.  {k)  See  ante,  p.  322. 


(     588     ) 


APPENDIX   (C). 

(Ilcfcrred  to,  ante,  pp.  3G0,  368,  370,  376,  380,  381,  302,  399,  507.) 


Marriage  Settlement  of  Stock  and  of  a  Share  of  a  Testator's 
Residuary  Estate  upon  the  usual  Trusts. 

Date;  parties.  THIS  INDENTURE  made  the  13th  day  of  July  1894 
IjETWKen  a.  B.  lintcnded  husband']  of  \descriptioii]  of  the 
first  part  C.  D.  [^intended  wife']  of  [description']  of  the  second 
part  and  E.  F.  of  [description']  and  G.  H.  of  [description] 
hereinafter  referred  to  as  "  the  trustees"  which  expression 
shall  except  where  repugnant  to  the  context  include  the 
snrvivor  of  them  and  the  executors  or  administrators  of  such 
survivor  and  all  or  every  other  the  trustees  or  trustee  for 
the  time  being  of  these  presents  of  the  third  part 

Recitals.  Wherplvs   a  marriage  is   intended    to    be    solemnized 

between  the  said  A.  B.  and  C.  D.  And  whereas  in  pur- 
suance of  an  agreement  in  that  behalf  entered  into  upon 
the  treaty  for  the  said  intended  marriage  the  said  A.  B. 
has  transferred  {a)  the  sums  of  stock  described  in  the 
schedule  hereto  into  the  names  of  the  trustees  to  the  intent 
that  the  trustees  shall  stand  possessed  thereof  Upon  thu.st 
for  the  said  A.  B.  until  the  said  intended  marriage  and  after 
the  solemnization  thereof  upon  the  trusts  hereinafter  declared 
and  subject  to  the  provisions  hereinafter  contained  con- 
cering  the  same  And  whereas  L.  D.  late  of  [descrijjtion] 
by  his  last  will  dated  the  23rd  day  of  January  1890  after 
bequeathing  divers  specific  and  pecuniary  legacies  and 
annuities  devised  and  bequeathed  all  the  residue  of  his 
real  and  personal  estate  unto  and  to  the  use  of  J.  K.  and 
L.  M.  their  heirs  executors  administrators  and  assigns 
upon  trust  for  sale  and  conversion  into  money  and  for 
payment  thereout  of  his  funeral  and  testamentary  expenses 
and  debts  and  the  legacies  and  annuities   beijueathed    by 

('0  Ante,  p.  300. 
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his  will  and  the  legacy  duty  thereon  and  declared  that  sub- 
ject thereunto  his  residuary  estate  should  be  in  trust  for 
his  daughters  E.  D.  F.  D.  and  the  said  0.  D.  to  be  equally 
divided  between  them  and  appointed  the  said  J.  K.  and 
L.  M.  executors  of  his  said  will  And  whereas  the  said 
L.  D.  died  on  the  first  day  of  August  1893  and  his  said 
will  was  proved  on  the  Gth  day  of  December  1893  in 
the  principal  registry  of  the  Probate  Division  of  the  High 
Court  of  Justice  by  both  the  said  executors  (&)  And 
WHEREAS  upon  the  treaty  for  the  said  intended  marriage 
it  was  agreed  that  the  said  C.  D.  should  assign  the  said 
share  of  the  residuary  estate  of  the  said  L.  D.  to  which 
she  is  entitled  under  the  said  will  to  the  trustees  upon  the 
trusts  hereinafter  declared  and  subject  to  the  provisions 
hereinafter  contained  concerning  the  same  and  that  she 
should  enter  into  the  agreement  hereinafter  contained  for 
the  settlement  of  other  property  to  which  she  may  now 
be  or  may  hereafter  during  her  intended  coverture  become 
entitled  (c) 

Now  THIS  INDENTURE  WITNESSETH  that  in  pursuance  of 
the  said  agreement  in  this  behalf  and  in  consideration  of 
the  said  intended  marriage  (d)  the  said  0.  D.  doth  hereby 
assign  as  settlor  (e)  unto  the  trustees  (/)  All  that  the 
share  and  interest  of  the  said  CD.  under  the  said  wiU  of 
the  said  L.  D.  in  any  real  and  personal  estate  which  now  is  or 
may  at  any  time  become  subject  to  the  trusts  of  the  said  will 

To  HAVE  AND  TO  HOLD  the  samc  premises  unto  the 
trustees  upon  trust  for  the  said  0.  D.  until  the  said 
intended  marriage  and  after  the  solemnization  thereof  upon 
the  trusts  hereinafter  declared  and  subject  to  the  provisions 
hereinafter  contained  concerning  the  same 

And  this  indenture  also  witnesseth  that  in  further 
pursuance  of  the  agreement  entered  into  upon  the  treaty 
for  the  said  intended  marriage  and  for  the  consideration 
aforesaid  it  is  hereby  agreed  and  declared  that  after  the 
solemnization  of  the  said  intended  marriage  the  trustees  (g) 
shall  either  permit  the  sums   of  stock  described   in  the 


(b)  See  ante,  pp.  448,  449. 
(o)  See  ante,  pp.  391—393, 505. 
(rl)  See  a^ite,  p.  894. 
(e)   8ee  Williams'  Conveyanc- 
ing Statutes,  74,  8G. 


1st  testatum 
Assignment 
of  share  of 
residuary 
estate. 


Habendum. 


2nd  testatum : 
Declaration 
of  trusts. 


(/)  Sec  ante,  pp.  36.3,  412,413. 

Ig)  See  Williams'  Conveyanc- 
ing Statutes,  194—198;  stat.  56 
&  57  Vict.  c.  53,  s.  22. 
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To  permit 
present  iu- 
vcstinenta  to 
remain,  or  to 
convert  them 
into  money. 


For  invest- 
ment. 


Power  to  vary 
investments. 


To  pay  in- 
come of  fund 
settled  by 
husband  to 
liim  for  life 
tlien  to  wife 
for  life. 

To  pay  in- 
come of  fund 


schedule  hereto  or  any  of  them  or  any  part  or  parts  thereof 
respectively  to  remain  in  their  present  state  of  investment 
or  shall  at  any  time  or  times  with  the  consent  of  the  said 
A.  B.  and  C.  D.  durinj,^  their  joint  lives  and  of  the  survivor 
during  his  or  her  life  and  after  the  death  of  such  survivor 
at  the  discretion  of  the  trustees  (A)  sell  or  convert  into 
money  the  said  sums  of  stock  or  any  of  them  or  any  part 
or  parts  thereof  respectively 

And  shall  with  such  consent  or  at  such  discretion  as 
aforesaid  invest  any  money  which  shall  be  so  produced 
and  any  money  which  shall  be  received  by  the  trustees  in 
respect  of  the  said  share  of  the  residuary  estate  of  the  said 
L.  D.  hereinbefore  assigned  and  any  other  money  which 
may  be  or  become  subject  to  the  trusts  of  these  presents 
and  which  ought  to  be  invested  in  the  names  or  under  the 
legal  control  of  the  trustees  in  any  of  the  puVjlic  stocks  or 
funds  or  government  securities  of  the  United  Kingdom  or 
India  or  any  colony  or  dependency  of  the  United  Kingdom 
or  upon  freehold  copyhold  leasehold  or  chattel  real  securities 
in  England  or  Wales  or  in  or  upon  any  stocks  shares  mort- 
gages debentures  or  securities  of  any  corporation  company 
or  public  body  municipal  local  commercial  or  otherwise  in 
the  United  Kingdom  or  India  or  any  colony  or  dependency 
of  the  United  Kingdom  but  not  in  any  other  mode  of 
investment  (i) 

And  may  with  such  consent  or  at  such  discretion  as 
aforesaid  from  time  to  time  vary  or  transpose  all  or  any  of 
the  investments  of  the  property  for  the  time  being  subject 
to  the  trusts  of  these  presents  for  or  into  any  other  or  others 
of  the  description  hereby  authorised  {Ic) 

And  shall  pay  the  income  of  the  sums  of  stock  described 
in  the  schedule  hereto  and  of  the  investments  thereof  to  the 
said  A.  B.  during  his  life  and  after  his  death  to  the  said 
C.  D.  during  her  life  (/) 

And  sil\ll  pay  the  income  of  the  said  share  of  the 
residuary  estate  of  the  said  L.  D.  hereinbefore  assigned 
and  of  the  investments  thereof  to  the  said  C.  D.  duriue: 


(h)  See  preceding  note. 

(i)  See  Williams  on  Settle- 
ments, 170;  Davidson,  Prec. 
Conv.  i.  299,  5th  ed. ;  Davidson's 
Concise  Precedents, 452  and  n.  (a), 


18th  ed. 

(A)  See  Williams  on  Settle- 
ments, 175. 

(/)  Sec  ante,  p.  507 ;  Williams 
on  Settlements,  149. 
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her  life  and  after  her  death  to  the  said  A.  B.  during 
his  Hfe  (m) 

And  after  the  death  of  the  said  A.  B.  and  C.  D.  shall 
stand  possessed  of  the  sums  of  stock  described  in  the 
schedule  hereto  and  the  said  share  of  the  residuary  estate 
of  the  said  L.  D.  hereinbefore  assigned  and  the  investments 
and  income  thereof  respectively  in  trust  for  all  or  such 
one  or  more  exclusively  of  the  others  or  other  of  the  issue 
(whether  children  or  more  remote)  of  the  said  intended 
marriage  such  remoter  issue  to  be  born  during  the  lives 
of  the  said  A.  B.  and  C.  D.  or  the  life  of  the  survivor  of 
them  or  within  twenty-one  years  after  the  death  of  such 
survivor  (/?)  at  such  age  or  time  or  respective  ages  or  times 
if  more  than  one  in  such  shares  and  with  such  future  or 
executory  or  other  trusts  for  the  benefit  of  the  said  issue 
or  some  or  one  of  them  and  with  such  provisions  for  their 
respective  advancement  (either  overreaching  the  interests 
prior  to  this  power  or  not)  or  maintenance  or  education  at 
the  discretion  of  the  trustees  or  of  any  other  persons  or 
person  and  upon  such  conditions  with  such  restrictions  and 
in  such  manner  as  the  said  A.  B.  and  C.  D,  shall  by  any 
deed  or  deeds  with  or  without  power  of  revocation  and  new 
appointment  jointly  appoint 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment then  as  the  survivor  of  them  shall  in  like  manner  or 
by  will  or  codicil  appoint  (o) 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment IN  TRUST  for  all  the  children  or  the  only  child 
of  the  said  intended  marriage  who  being  sons  or  a  son 
shall  attain  the  age  of  twenty-one  years  or  being  daughters 
or  a  daughter  shall  attain  that  age  or  marry  under  that  age 
and  if  more  than  one  in  equal  shares  {p) 

Provided  always  that  no  child  who  or  whose  issue  shall 
take  any  part  of  the  said  trust  premises  under  any  appoint- 
ment in  pursuance  of  either  of  the  powers  lastly  hereinbefore 


settled  by 
wife  to  her 
for  life  then 
to  husband 
for  life. 

Trusts  for  the 
issue  and 
children  of 
the  marriasre. 


Hotchpot 
clause. 


(m)  See  ante,  pp.  506,  513  — 
515 ;  Williams'  Conveyancing 
Statutes,  418,  419;  Williams  on 
Settlements,  127,  128,  149.  A 
general  restraint  on  anticipation 
is  inserted  further  on. 

(/i)  See  a?i<-;,  pp.  306,373—375. 


(o)  See  ante,  pp.  368—375, 
506,507;  Williamson  Settlements, 
1.50— ItiO. 

(p)  See  ante,  pp.  376,  506 ; 
Williams  on  Settlements,  160 — 
164. 
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Advancement 
clauae. 


Trusts 
default  of 
children. 


As  to  fund 
settled  by 
husband. 


As  to  fund 
settled  by 
wife. 


contained  shall  in  default  of  appointment  to  the  contrary 
have  or  be  entitled  to  any  share  of  the  unappointed  part 
of  the  said  trust  premises  without  bringing  the  share  or 
shares  appointed  to  him  or  her  or  to  his  or  her  issue  into 
hotchpot  and  accounting  for  the  same  accordingly  {q) 

Provided  always  and  it  is  hereby  agreed  and 
DECLARED  that  it  shall  be  lawful  for  the  trustees  after 
the  death  of  the  said  A.  B.  and  C.  D.  or  in  their  his  or 
her  lifetime  with  their  his  or  her  consent  in  writing  to 
raise  any  part  or  parts  not  exceeding  altogether  one-half 
of  the  then  expectant  or  presumptive  or  vested  share  of 
any  child  of  the  said  intended  marriage  under  the  trusts 
hereinbefore  declared  and  to  pay  or  apply  the  same  for 
his  or  her  advancement  or  benefit  as  the  trustees  shall 
think  fit  (r) 

And  it  is  hereby  agreed  and  declared  that  if  there 
shall  be  no  child  of  the  said  intended  marriage  who  being 
a  son  shall  attain  the  age  of  twenty-one  years  or  being  a 
daughter  shall  attain  that  age  or  marry  under  that  age  then 
(subject  and  without  prejudice  to  the  trusts  hereinbefore 
declared)  the  trustees  shall  stand  possessed  of  the  said  triLst 
premises  and  the  income  thereof  or  so  much  thereof  respec- 
tively as  shall  not  have  become  vested  or  have  been  applied 
under  any  of  the  trusts  or  powers  herein  contained  upon  the 
trusts  following  (that  is  to  say) 

As  TO  the  sums  of  stock  described  in  the  schedule  hereto 
and  the  investments  and  income  thereof  or  so  much  thereof 
respectively  as  shall  not  have  become  vested  or  have  been 
applied  under  any  of  the  trusts  or  powers  herein  contained 
after  the  death  of  the  said  C.  D.  and  such  default  or  failure 
of  children  as  aforesaid  which  shall  last  happen  In  trust  for 
the  said  A.  B.  his  executors  administrators  and  assigns  (s) 

And  as  to  the  said  share  of  the  residuary  estate  of  the 
said  L.  D.  hereinbefore  assigned  and  the  investments  and 
income  thereof  or  so  much  thereof  respectively  as  shall  not 
have  become  vested  or  have  been  applied  under  any  of  the 
trusts  or  powers  herein  contained  after  the  death  of  the 


(g)  See  ante,  p.  370  ;  AVilliams  sec  ante,  pp.  376,  377. 
on  Settlements,  lOi— KiO.  (•<)   See   "Williams    on   Settle- 

(/•)    See  Williams    on    Settle-  ments,  168 ;  ante,  p.  507. 
nients.  IGtj.     As  to  maintenance. 
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said  A.  B.  and  such  default  or  failure  of  children  as  afore- 
said which  shall  last  happen  In  trust  for  such  person  or 
persons  and  for  such  purposes  as  the  said  C.  D.  shall  during 
coverture  by  will  or  codicil  or  when  not  under  coverture 
by  deed  with  or  without  power  of  revocation  and  new 
appointment  or  by  will  or  codicil  appoint  (t) 

And  in  default  of  any  and  subject  to  every  such 
appointment  Upon  the  trusts  following  (that  is  to  say)  If 
the  said  C.  I),  shall  survive  the  said  A.  B.  then  in  trust  for 
the  said  0.  D.  absolutely  (?<)  But  if  the  said  A.  B.  shall 
survive  the  said  C.  D.  then  in  trust  for  such  person  or 
persons  as  under  the  statutes  for  the  distribution  of  the 
effects  of  intestates  (»)  would  have  become  entitled  thereto 
at  the  decease  of  the  said  C.  D.  had  she  died  possessed 
thereof  intestate  and  without  having  been  married  such 
persons  if  more  than  one  to  take  as  tenants  in  common  in 
the  shares  in  which  they  would  have  taken  under  the  same 
statutes  (//) 

And  it  is  hereby  agreed  {s)  that  if  the  said  C.  D.  now  Agreement  to 

is  or  if  during  the  said  intended  coverture  she  shall  at  one  ^^j^^^  o^^^ 

and  the  same   time  and   from  one  and   the   same  source  after-acquired 

become  seised  or  possessed  of  or  entitled  to  or  empowered  P^'^P^rty 
1  /     1  •         1  above  the 

absolutely  to  dispose  (otherwise  than  by  will)  of  any  real  value  of  5001. 

or  personal  property  exceeding  the  value  of  50U/(.  (except 
jewels  trinkets  ornaments  furniture  plate  pictures  prints 
and  books  and  other  articles  of  the  like  nature)  for  any 
estate  or  interest  whatever  other  than  an  estate  or  interest 
for  the  life  or  determinable  with  the  hfe  of  the  said  C.  D. 
then  and  in  every  such  case  the  said  C.  D.  and  all  other 
necessary  parties  (if  any)  will  at  the  cost  of  the  said  trust 
estate  as  soon  as  circumstances  will  admit  and  to  the  satis- 
faction of  the  trustees  convey  assign  and  assure  the  said  real 
or  personal  property  to  or  otherwise  cause  the  same  to  be 
vested  in  the  trustees  Upon  trust  that  they  shall  with  all 
convenient  speed  and  in  such  manner  as  they  shall  think  fit 
(but  as  to  reversionary  property  not  until  it  shall  fall  into 

(i)  See  cmte,  pp.  366—368.  Statutes,    456—460 ;    Ee    Smith, 

(u)  See  ante,  p.  506.  1903,   1   Ch.    373 ;  Be  Biy<lonc's 

{x)  See  ante,  p,  479.  SMlemeut,  1903,  2  Ch.  84. 

(y)  See    Williams    on    Settle-  (2)  See    aiite,    pp.    214,    215  ; 

ments,  144,  145,  168,  199  ;  ante,  Williams'  Conveyancing  Statutes, 

p.  506  ;    Williams'  Conveyancing  234—238,  418,  419,  447. 

W.P.P.  38 
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Restraint  ou 
anticipation. 


Power  to  ill- 
vest  any  trust 
money  in 
purchase  of 
land  to  be 
held  on  trust 
for  sale. 


possession  unless  it  shall  appear  to  the  trustees  that  the 
capital  of  the  trust  estate  will  be  probably  injured  by  defer- 
ring the  sale)  sell  or  call  in  and  convert  into  money  such 
part  or  parts  of  the  said  property  as  shall  not  consist  of 
money  or  of  stocks  funds  shares  or  securities  hereinbefore 
authorised  as  an  investment  And  shall  stand  possessed  of 
any  money  which  shall  arise  from  any  such  sale  calling  in 
and  conversion  and  of  such  part  or  parts  of  the  said  pro- 
perty as  shall  consist  of  money  or  of  such  stocks  funds 
shares  or  securities  as  aforesaid  and  of  the  income  thereof 
respectively  upon  the  trusts  hereinbefore  declared  and  sub- 
ject to  the  provisions  hereinbefore  contained  concerning 
the  said  share  of  the  residuary  estate  of  the  said  L.  D.  here- 
inbefore assigned  and  the  investments  and  income  thereof 
respectively  («)  Provided  always  that  it  shall  not  be  obli- 
gatory on  the  trustees  to  enforce  the  agreement  lastly  here- 
inbefore contained  or  to  take  any  proceedings  to  obtain 
the  conveyance  transfer  or  payment  to  them  of  any  real  or 
personal  estate  which  may  be  or  become  subject  to  the  said 
agreement  unless  and  until  they  shall  be  required  to  do  so 
by  some  person  beneficially  interested  under  the  trust  here- 
inbefore declared  and  that  the  ti-ustees  shall  not  be  liable  or 
accountable  in  respect  of  any  such  real  or  personal  estate 
unless  and  until  the  same  shall  have  been  actually  conveyed 
transferred  or  paid  to  them 

PeOVIDED    always    and    it     18    HEEEBY    AGEEED     AND 

DECLAEED  that  the  said  C.  D.  shall  have  no  power  during 
her  said  intended  or  any  future  coverture  to  dispose  by  way 
of  anticipation  of  any  interest  whatever  to  which  she  may 
be  or  become  entitled  in  any  property  by  virtue  of  these 
presents  (//) 

PeOVIDED  always  and  it  is  hereby  AGREED  AND 

DECLARED  that  it  sliall  be  lawful  for  the  trustees  at  the 
request  in  writing  of  the  said  A.  B.  and  C.  1).  during  their 
joint  lives  and  of  the  survivor  of  them  during  his  or  her 
life  to  convert  into  money  any  property  or  investments 
which  shall  for  the  time  being  be  subject  to  the  trusts 
of  these  presents  and  to  invest  the  money  which  shall  be  so 


(«)  8ee  ante,  pp.  391—394.  mi. 

(b)  See  ante,  p.  515  ;  "NVilliams' 

Conveyancing  Statutes.  383,  418, 


419,  447;    "Williams    on    Settle- 
ments, 133—143,  149. 
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produced  or  to  invest  any  other  money  whicli  shall  for  the 
time  being  be  subject  to  the  trusts  of  these  presents  and 
which  ought  to  be  invested  in  the  purchase  of  any  mes- 
suages lands  tenements  or  hereditaments  situate  or  arising  (r) 
in  England  or  Wales  and  held  for  an  estate  of  inheritance  of 
freehold  copyhold  or  customary  tenure  or  for  any  term  of 
years  whereof  not  less  than  fifty  years  shall  be  unexpired  at 
the  time  of  purchase 

And  it  is  hereby  agreed  and  declared  that  any 
hereditaments  which  shall  be  so  purchased  shall  be  con- 
veyed to  the  trustees  for  all  the  estate  or  interest  which 
shall  have  been  purchased  therein  Upon  trust  for  sale  {d) 
at  the  request  in  writing  of  the  said  A.  B.  and  C.  D.  during 
their  joint  lives  and  of  the  survivor  of  them  during  his  or 
her  life  and  after  the  death  of  such  survivor  at  the  discretion 
of  the  trustees  and  to  stand  possessed  of  the  money  to  arise 
from  any  such  sale  upon  the  same  trusts  and  subject  to  the 
same  provisions  as  the  money  laid  out  in  the  purchase  of  the 
same  hereditaments  would  have  been  subject  to  if  the  same 
money  had  not  been  so  laid  out 

And  it  is  hereby  agreed  and  declared  that  any 
hereditaments  which  shall  be  purchased  under  this  present 
power  shall  be  considered  as  money  and  be  subject  to  the 
same  trusts  in  all  respects  as  the  money  laid  out  in  the 
purchase  of  the  same  hereditaments  would  have  been  subject 
to  if  the  same  money  had  not  been  so  laid  out  (e) 

And  that  until  any  hereditaments  which  shall  be  so 
purchased  shall  have  been  sold  the  rents  and  profits  of  all 
or  any  part  of  the  same  hereditaments  which  shall  for  the  chased  lands, 
time  being  remain  unsold  shall  be  paid  and  applied  as  if 
such  rents  and  profits  were  income  arising  from  investments 
duly  made  otherwise  than  in  the  purchase  of  hereditaments 
in  pursuance  of  the  trusts  declared  by  these  presents  of  the 
money  which  shall  have  been  laid  out  in  the  purchase  of  the 
same  hereditaments 

Provided  always  and  it  is  hereby  agreed  and 
declared  that  it  shall  be  lawful  for  the  trustees  upon  such 


Application 
of  rents  and 
profits  of  pur- 


Power  to  lease 

purchased 

lands. 


(c)  The  word  *'  arising  "  is  used 
as  being  appropriate  to  incor- 
poreal hereditaments. 

((?)  See  Williams'  Conveyanc- 


ing Statutes,  185—189;  stat.  5G 
&  57  Vict.  c.  53,  s.  13. 
(0  See  itnte,  pp.  381,  382. 
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Power  to 
apportion 
blcudcd  trust 
fuads. 


Persons  to 
appoint  new 
trustees. 


Special  power 
to  trustees. 


request  or  at  such  discretion  as  aforesaid  to  demise  any 
hereditaments  which  shall  have  been  so  purchased  as  afore- 
said or  any  part  or  parts  thereof  at  rack  rent  for  any  term 
of  years  not  exceeding  twenty-one  years  to  take  effect  in 
possession  or  within  six  calendar  months  from  the  making 
of  the  demise 

Provided  always  axd  it  is  iihreby  agreed  and 
DECJiARED  that  if  in  the  execution  of  any  of  the  trusts  or 
powers  of  these  presents  it  shall  become  necessary  to  divide 
or  apportion  between  or  among  two  or  more  persons  the 
several  funds  the  trusts  whereof  are  hereinbefore  declared 
and  all  or  any  of  the  trust  money  stocks  funds  shares  or 
securities  of  which  the  said  trust  funds  shall  then  consist 
shall  be  so  blended  together  that  it  shall  be  doubtful  which 
part  or  parts  thereof  shall  have  been  produced  by  or  substi- 
tuted for  each  original  fund  or  any  part  thereof  respectively 
it  shall  be  lawful  for  the  trustees  to  divide  or  apportion 
the  said  trust  money  stocks  shares  funds  and  securities 
between  or  among  the  several  persons  entitled  thereto  in 
such  manner  as  the  trustees  shall  deem  just  and  reasonable 
according  to  the  respective  rights  and  interests  of  such  per- 
sons^ And  such  division  or  apportionment  shall  be  as 
binding  and  conclusive  upon  all  persons  then  or  thereafter 
to  be  interested  in  the  premises  as  if  the  same  had  been 
duly  made  by  a  Court  of  competent  jurisdiction  (/) 

And  it  is  hereby  agreed  and  declared  that  the  said 
A.  B.  and  C.  D.  during  their  joint  lives  and  the  survivor 
during  his  or  her  life  shall  be  the  proper  persons  and  person 
to  appoint  new  trustees  or  a  new  trustee  of  these  presents  {g) 

And  that  (in  addition  to  the  powers  and  indemnity 
and  right  to  reimbursement  by  law  given  to  trustees  {It))  the 
trustees  shall  Ijc  at  liberty  to  dispense  wholly  or  partially 
with  the  investigation  or  production  of  the  lessor's  title  on 
lending  money  on  leasehold  securities  or  otherwise  to  lend 
on  any  security  or  to  purchase  any  hereditaments  with  less 
than  a  marketable  title  and  shall  not  be  answerable  for  any 
loss  thereby  occasioned  (/j 

(/)  As  to  trustees' receipts  and  (;/)  See  ante,  p.  383. 

powers   to  conipromise,   Ac,  see  (h)  8ee  aide,  pp.  388,  389. 

anti',  p.  383 ;  stat.  5G  &  57  Vict.  (0  See    Williams'   C'ouveyanc- 

c.  53,  s.  21;  Williams'  Convey-  ing  Statutes,  15,  16;  stat.  5G  &' 

anciug  Statutes,  189—194.  .^7  Vict.  c.  53,  s.  8. 
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In   witness  whereof  the  said  parties  to  these  presents  Attestutioa 
have  hereunto  set  their  hands  and  seals  the  day  and  year  clause, 
first  above  written 

The  SCHEDULE  above  referred  to. 

£2,000  £2'15per  Gent.  Consolidated  Stock 

£350  Capital  SfocJc  of  the  Banic  of  England 

£2,460  Debenture  Stoclc  of  the  London  and  Nortlt-We^tern 

Railway  Company 
£.300  South  Austral  in  II  Inscribed  Stoclc 

Note. — Notice  of  the  assignment  to  the  trustees  of  the 
share  of  L.  D.'s  residuary  estate  must  be  given  to  his 
executors  i^). 

Qi)  See  ante,  pp.  5G0 — 503. 
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Abatement  of  action,  155  n. 
of  legacy,  462 

Ability,  representation  as  to,  172, 173 

Absence  beyond  the  seas,  disability  of,  420  n.,  421  u.,  550  n,,  552,  554 

Abstract  of  title,  566 

Acceptance  of  goods,  what  is,  74,  76 
of  offer,  160 
of  bill  of  exchange,  32,  184,  188 

Accord  and  satisfaction,  232 

Account,  action  of,  164 
duty,  414  n. 

Accumulation,  restraint  on,  366 

Acknowledgment  of  debt,  167,  172,  551 — 554,  556 
by  wife,  499 

Act  of  bankruptcy,  what  is,  208,  236,  237,  243—246 

Action,  chose  or  thing  in.     See  Chose  in  Action. 
real,  personal  and  mixed,  3 — 5,  17 
personal,  4,  6—27,  148,  195  and  n. 
admiralty,  w  personam,  122 

in  rem,  25  n.,  116,  120—122 
ex  contractu,  147,  157  sq. 
ex  delicto,  145  sq.,  555 
modern  procedure  in,  18  n. 
abatement  of,  155  n. 
account,  164 
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Action,  nsstimpsit,  163, 164 

debt,  15  n.,  97,  163,  193  and  n.,  494,  553,  555 

detinue,  15,  18,  164,  549,  555 

dilapidations,  151 

infringement  of  patent,  325,  330 

injuries  to  person  or  reputation,  148,  655 

replevin,  12,  19,  549 

theft,  7 

trespass,  dc  bo7iis  asportatis,  12 

vi  et  armis,  12  and  n.,  16  n,,  549 
ou  the  case,  16  n.,  164,  549 
trover,  16—18,  50—52,  549 
by  and  against  executors,  29  n.,  30  u.,  148 — 151,  445,  455, 

456 
by  and  against  administrators,  29  n.,  148 — 151,  474 
by  and  against  married  woman,  490,  499,  511,  512,  517 — 

526 
by  husband  for  arrears  of  wife's  rent,  494 
limitation  of,  549—559 

Addition  to  a  deed,  163 

Ademption  of  specific  legacy,  461 

Adjudication  of  bankruptcy,  251,  427, 

power  of  Court  to  annul,  253,  254,  273 

Administration  of  estate  of  deceased  person,  105,  199 — 201,  205, 
206,  212,  214,  217—222  and  Table,  275,  276 
443  sq.,  458,  464  sq. 

of  estate  of  deceased  partner,  425 

of  trust  by  the  Court,  390,  391 

of  wife's  effects,  493,  514 

duty  on,  451—453,  478 

letters  of,  478,  475 

limited,  476 

Administratoe,  3,  222  and  Table,  473  sq, 

actions  by  or  against,  29  n,,  148 — 151,  474 

application  to  Court  by,  475 

transfer  of  stock  by,  293,  294 

rights  and  powers  of,  199 — 201,  475 

his  year,  476 

joint,  474 

durante  mitwi-e  atatc,  444,  476 

durante  absentia,  477 

pendente  lite,  ill 

cum  testamento  amiexo,  477 
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Administrator,  de  bonis  non,  478 

office  of,  not  transmissible,  478 

not  bound  to  plead  tbe   Statute  of  Limitations, 

556 
of  convict's  property,  97 

Admiralty,  High  Court  of,  116,  202 

jurisdiction  over  ships,  116 — 125 
action  in  rem,  116,  120 — 122 

to  enforce  respondentia  bond,  124 
jurisdiction  of  the  High  Court  of  Justice,  116.  121 
of  County  Courts,  122 

Advancement  to  children,  to  be  accounted  for  in  distribution,  464, 
481 
form  of  power  of,  591 

Advertisement  in  bankruptcy,  251 
of  patent,  322 
for  creditors,  458 
copyright  in,  334  n. 

Affiliation  order,  252,  272 

Apter-acquibed  chattels,  contract  to  assign,  93,  94 

property,  covenant  to  settle,  when  void  on  bank- 
ruptcy, 269 
See  Settlement. 
of  bankrupt,  255,  270,  271,  273,  274 

Agency  between  partners,  432 
of  wife,  525—530 

Agents,  77, 181 

mercantile,  22,  81—83,  545 

Agreements,  bonds  for  performance  of,  216.    See  Contracts. 
stamp  on,  168  n, 
to  sell,  72  sq. 

Agricultural  fixtures,  132  sq. 

Alien,  95,  149  n.,  242 

enemy.    See  Enemy. 
will  of,  440,  441  n. 

Alienation  of  chattels,  2 
by  deed,  70 
of  choses  in  possession,  voluntary,  65—97,  247 

involuntary,  97—106,  251,  255 
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Alienation  of  choses  iu  action,  voluntary,  30 — 38,  153,  182 — 188, 

227,  247,  280,  288,  327,  336,  357, 
396—400,  496 
involuntary,  152,  153,  181,  228— 
230,   250,   251,    311,   354,   410, 
426—429,  470,  496 
in  fraud  of  creditors,  106,  107,  243,  246,  247 
testamentary,  462  sq. 

Alimony,  531 

Allotment  of  shares  in  companies,  304—307 

Alteration  of  a  deed,  163 

Alternative  liability,  424 

American  law  as  to  maritime  lien  for  necessaries,  118  n. 

Animals  ferce  naturcB,  47,  140 

Annuities,  Bank.    See  Stock  in  the  Funds. 

Annuity,  assignment  of,  31  n.,  34  n. 

warrant  of  attorney  to  secure,  210  n. 

personal,  285,  286 

apportionment  of,  360 — 362 

legacy  duty  on,  460 

right  of  married  woman  to,  510,  515 

Anticipation,  restraint  on.     See  Restraint, 

Appeal,  Court  of,  203 
of  larceny,  8 

Appearance  in  a  action,  18  n. 

Appointment,  powers  of,  366 — 375,  469,  505,  522 
liable  to  debts  of  appointor,  367 
to  children,  368—373 
illusory,  369 
exclusive,  369 
none   to  executors   or  administrators    of    deceased 

objects,  370 
amongst  a  class,  371 
to  issue  of  a  child,  when  good,  372 
fraudulent  by  a  father,  372 
creating  a  perpetuity,  373 

form  of  power  of,  amongst  children  or  other  issue, 
591 
by  wife,  593 
by  wife  in  favour  of  her  husband,  368,  505 
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Appointment,  duty  ou  exercit^e  of,  458  n. 
of  new  trustees,  383 
of  executor,  443 

Apportionment  of  income,  3G0— 363 

power  to  apportion  blended  trust  funds,  596 

Apprentice  to  bankrupt,  263 

Appropriation  to  contract,  74 

of  payments,  235,  236 

Arbitration,  196 

jurisdiction  of  the  Courts  in  matters  referred  to,  196 

Arrangements  by  deed  between  a  debtor  and  his  creditors,  199, 
236-239 
under  control  of  Court  of  Bankruptcy,  252 — 254 

Arrears  of  rent,  99  n.,  212 

limitation  of  actions  for,  551—553,  559 
actions  by  husband  for,  of  wife's  estate,  494 
of  interest  on  bond,  216 

limitation  of  actions  for,  553,  559 
of  dower,  552 

Arrest  on  mesne  process,  18  n.,  206 — 209 
of  ship,  116,  120,  121 
of  debtor,  18  n.,  206 

Articles  of  association,  303,  304 

Assent  of  executor,  443 
of  bailee,  69,  77 

Assets,  executor  not  liable  beyond  amount  of,  457 

Assignees  of  bankrupt,  254  n.,  266,  570,  675 
official,  254  n. 

Assignment  of  choses  in  possession,  65 — 97,  247,  251 — 255 

of  choses  in  action,  30—38,  53,  182—187,  227-230,  280, 
297,  307,  327,  336,  395—400 
by  bankruptcy  of  transferor,  153,  181, 

230,  255,  311,  354 
notice  on,  35—38,  282,  433,  560—562, 

564 
inquiry  on,  562 
subject  to  equities,  36,  38 
of  contracts,  30—32 
of  breaches,  217 
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Assignment  of  policies  of  insurance,  154,  155,  280—284 
of  stock,  288 
of  shares,  299,  307 
of  trade  marks,  350,  351 
of  letters  patent,  327 
of  copyright,  336 

in  trust  for  creditors,  23G,  243,  252,  400 
of  wife's  property,  49G,  499 
a  person  may  assign  to  himself,  5GG 
hy  a  joint  owner,  417 — 419 
of  share  in  partnership,  419 

Association,  memorandum  and  articles  of,  303,  304 

Assumpsit,  163,  164 

Attachment  in  equity,  19  n.,  206  n. 
of  debts,  228,  267  n. 

Attestation  of  warrant  of  attorney,  210  n. 
of  will,  437,  449 
of  bill  of  sale,  576,  581,  582 
clause  in  settlement,  form  of,  597 

Attorney,  power  of,  on  assigning  a  legal  chose  in  action,  33,  37 
to  receive  dividends  on  stock,  299  n. 
warrant  of,  209—211 

Attornment  clause  in  a  mortgage,  574  n. 

Auctioneer,  how  far  agent,  78 

Average,  124,  125 

Award,  196 

effect  of,  196 

limitation  of  actions  on,  555 


B. 


Bailee,  gift  to,  69 

possession  of,  21  54—58,  67— G9,  540 
liability  of,  56—58 
remedy  of,  10,  11,  21,  58,  67 

Bailment,  11,  54 — 58 

recovery  of  chattels  in,  10,  21,  28  n..  55 
simple,  55 
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Bailor,  remedy  of,  11,  21,  58,  59,  67,  161 

Bank  annuities.     See  Stock  in  the  Funds. 
notes,  title  to,  543 
issuing  notes,  185,  302  n. 

Bank  notes,  39,  184,  185 

larceny  of,  40  n. 

seizure  of,  on  distress,  99  n. 

Banker,  218 

protection  as  to  presented  draft,  186,  187 

Banking  companies,  185,  801,  302 

sale  of  shares  in,  311 

Bankructcy,  101—108,  198,  230,  241—277 
Court  of,  202,  247 
Courts  now  exercising  jurisdiction,  247,  256,  260,  271, 

275,  276 
County  Court,  jurisdiction  of,  247,  249,  250,  275 
alienation  of  choses  in  possession  on,  102 — 106,  427 

of  choses  in  action,  152,  182,  230,  427 
goods  of  which  a  bankrupt  is  reputed  owner,  24  n., 

103,  230,  256,  311,  354,  428 
administration  of  estate  of  deceased  debtor,  105, 199 — 

201,  205,  206,  213,  214,  218-222  and  Table,  275,  276, 

425  n. 
receiving  order  in  lieu  of  committal,  208 
voluntary  bonds  and  covenants  in,  218,  222  (a) 
revival  of  debt  barred  by,  167 
of  principal  debt  no  discharge  to  surety,  227 
discharge  from  debt  by,  167,  235,  241,  272 
Statutes,  Hen.  VIII.  to  1882,  241,  242 
Crown  not  bound  by  banliruptcy  statutes,  199 
persons  subject  to  the  bankruptcy  laws,  199,  242,  243 
acts  of  bankruptcy,  208,  236,  243—246,  249 
proceedings  in  bankruptcy,  247  sj- 
petition,  243,  247—249 
receiving  order,  208,  248—252,  426 
commission,  254  n. 
first  meeting  of  creditors,  251 
debtor's  statement  of  affairs,  251 
public  examination  of  debtor,  251 
adjudication  of  bankruptcy,  251,  253,  273,  426 
staying  action  or  process  against  debtor,  250 
provisions  as  to  composition   or  arrangement,  252 — 

254 
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Bankucptcy,  vesting  of  bankruxjt's  property,  103,  254,  261,  266,  273 
official  receivers,  103,  105,  250,  253 
special  manager,  250 
interim  receiver,  250 
assignees  in,  254  n.,  206,  570,  575 
official  assignees,  254  n. 
committee  of  inspection,  254,  259,  260 
trustee  in,  powers  of,  103—105,   107,  108,  152,  230, 
254  s(i.,  267,  273—276,   295,   311,    354, 
355,  367,  471,  561,  575 
possession  of,  257 
relation  back  of  title  of,  206 — 268 
accounts  of,  260 
removal  of,  261 
remuneration  of,  261 
property  divisible  amongst  creditors,   103 — 106,  152, 

181,  230,  255,  256,  273,  276,  367,  425,  471,  496 
disclaimer  of  onerous  property,  256 
after-acquired  property,  255,  273 
sequestration  of  benefice,  255  and  n.,  258 
appropriation  of  portion  of  pay  or  salary  to  creditors, 

258 
management  of  property  by  bankrupt,  259 
allowance   to  bankrupt  for   maintenance  or   service, 

259 
distribution  of  bankrupt's  property,  261,  262 
priority  of   debts,  199—201,  205,  206,  220—222,  and 

Table,  252,  262,  263 
proof  of  debts,  265,  427 
description  of  debts  provable,  155  and  n.,  156,    257, 

263—266 
mutual  credit  and  set-off,  264 
restriction  of  rights  of  creditor  under  execution  or 

attachment,  267,  268 
duties  of  sheriff  as  to  goods  taken  in  execution,  268 
—       avoidance  of  voluntary  settlements,  268  and  n.,  395 
covenant  for   future   settlement,   avoidance   of,   268, 

394,  395 
avoidance  of  preference  in  certain  cases,  269 
protection   of   transactions  bond  fide  without  notice, 

266,  267,  273 
the  certificate,  270  n. 
discharge    of  bankrupt,  provisions   with    regard    to, 

270—272 
rights  of  undischarged  bankrupt,  272 — 275 
power   for   Court    to    annul    adjudication  in  certain 

cases,  273 
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Bankruptcy,  small  bankruptcies,  275 
of  joint  creditor,  415,  416 
of  joint  debtor,  272,  420 
of  partners,  272,  426—428 
of  married  women,  517,  518 
of  husband,  524 

Bearer,  bills  and  notes  payable  to,  183,  186 

Benefice,  dilapidations  on,  151 

charge  by  clergyman  on,  void,  174,  175 

right   of   nomination   to,   does   not   pass   to    trustee   in 

bankruptcy,  255, 367 
sequestration  of,  in  bankruptcy,  258  and  n. 

Bequest  of  stock  in  funds,  294 
of  leaseholds,  357,  440 
executory,  357 

general,  operates  as  an  exercise  of  a  general  power,  368 
to  infants,  460 
to  person  beyond  seas,  460 
to  charities,  464 — 466 
to  illegitimate  children,  466 
to  children,  457,  463,  466,  469 
to  joint  tenant,  468 
to  tenants  in  common,  468 
to  a  class,  468 
residuary,  459,  463,  468—470 

Betting.    See  Wagees. 

Bills  of  exchange,  23—25,  32,  39,  40,  183—192 
definition  of,  183 
larceny  of,  40  n. 
seizure  of,|on  distress,  99  n. 
what,  prohibited,  184 
acceptance  of,  32,  184 
negotiation  of,  185 
holder  of,  32,  185,  190 

in  due  course,  191 
indorsement,  186,  187 
consideration  presumed,  190 
payable  to  bearer,  183,  185 
banker's  protection,  186 
liability  under,  188 
payment  in  due  course,  187 
presentment  for  payment,  188 
notice  of  dishonour,  189 
protest  of,  189 
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Bills  of  exchaugc,  days  of  grace,  191 

payable  on  demand,  18G,  191 

summary  procedm-e  on,  192  n. 

stamp  duty,  192,  n. 

have  no  preference  over  other  simple  contract 

debts,  218 
always  carry  interest,  223 
assignment  of,  32,  183,  397 

Bills  of  lading,  69  and  n.,  83  n.,  84  and  u.,  122,  123,  545 
indorsement  of,  123,  545 

Bills  of  sale,  71,  79,  89—91,  105,  108,  112,  115,  135,  569—572,  574— 
584 
form  of,  581  n. 

Board  of  Trade,  control  of,  over  trustees  in  bankruptcy,  238,  250 
over  Patent  Office,  321,  326,  344 

Bona  notabilia,  448 
vacantia,  484 

Bonds,  214^218 

limitation  of  actions  on,  420,  551,  553 

voluntary,  218,  222  (b) 

of  foreign  government,  30  and  n.,  312 

joint,  411,  413,  419 

joint  and  several,  413,  422 

stamp  on,  216  n. 

Bonus,  360 

Bottomry,  118, '119,  124 

Bovill's  Act.    See  Stat.  28  &  29  Vict.  c.  86. 

Breaches,  assignment  of,  217 

British  possessions  abroad.     See  Colonies. 
ships,  109 
subjects,  wills  of,  440 

Broker,  agency  of,  78,  79 

Brothers,  right  of,  under  Statute  of  Distributions,  481 


0. 

Campbell's  Act,  Lord.     Sec  9  &  10  Vict.  c.  93 

Capacity,  personal,  95—97, 158—160,  437,  489,  512—514,  537 

Capias  ad  satisfacicndtnn,  writ  of,  206 
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Cabgo,  124,  125 

Cabrier,  58,  60,  61 

Casts,  copyright  in,  339 

Certificate  of  ship's  registry,  111 

of  mortgage  and  sale  of  ships,  115 

bankrupt's,  270  n. 

of  shares  or  stock,  289,  307,  565 

of  payment  of  duty,  460 

of  incorporation  of  company,  301 

Cestui  que  trust,  26,  387,  390,  399,  558 

Champerty,  154,  176 

Chancery,  Court  of,  jurisdiction  of,  25—27,  34,  84,  145,  105  n.,  200, 
202,  290  n.,  358,  390,  455,  501,  508 
investments  of,  286 
Division.    See  High  Court  of  Justice. 

Character,  representations  as  to,  172,  173 

Charge  on  real  estate.     See  Real. 

Charging  order,  230 

Charities,  97,  464 — 466 

Charter  party,  122 

companies  incorporated  by,  38,  297,  298,  301 

Charts,  copyright  in,  337 

Chattels,  1 — 4 

real  and  personal,  5,  20  n.,  42 

vegetable,  138 

specific  delivery  of,  in  equity,  19  n. 

trusts  of,  25—27 

absolute  ownership  of,  42 

which  descend  to  the  heir,  126,  130 

modes  of  alienation  of,  65  sq. 

after-acquired,  licence  to  seize,  94  n. 

contract  to  assign,  93,  94 
settled  to  go  with  land,  408,  409 
of  wife,  480,  490—493 
title  to,  539  sq. 
included  in  a  bill  of  sale,  570—572.    And  see  Goods. 

Cheques,  39,  187,  232  n.,  397  442 
crossed,  187 

crossed  "not  negotiable,"  187,  188,  540  n. 
W.P.P.  39 
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CuiLDUEN,  appointmouts  to,  3G8— 377 
younger,  371 
in  ventre,  872,  472 
vesting  of  portions  of,  375 
vesting  of  interests  given  to,  375,  376 
maintenance  of,  376—379,  457,  511,  520 
alienation  against,  436 
gifts  to  illegitimate,  466 
gifts  to,  457,  463,  466,  469 

shares  of,  under  Statute  of  Distributions,  3,  472,  480 
form  of  powers  of  appointment  amongst,  591 
form  of  trust  for,  591 

Chose  in  action,  27—41,  144  scp,  492 

assignment  of  legal,  29—38,  153,  181—186,  227- 

231,  255,  256,  281,  295,  308,  327,  336,  354 
assignment  of  equitable,  35,  398 
gift  of,  396—400 
joint  ownership  of,  413,  414 
ownership  in  common  of,  416 
wife's  legal,  492—494,  496 
wife's  equitable,  492,  494—496 
Statutes  of  Limitation  as  to,  550 — 560 
title  to,  550—576 
notice  of  assignment  of,  560 
in  possession,  27,  44  sq. 

alienation  of,  65  sq.,  247,  251—256 

title  to,  539—548 

Statutes  of  Limitation  as  to,  549 

Civil  law,  maritime  lieu  for  necessaries  by,  118  n. 

age  at  which  a  will  may  be  made  by  the,  437 
degrees  of  kindred  traced  according  to  the,  482 

Class,  appointment  amongst  a,  371,  374 
bequest  to  a,  468 

CiiEBGYJiAN,  action  for  dilapidations,  151 

attempting  to  charge  benefice,  174,  175 
bankrupt,  258 

Coat  armour,  130 

Cognovit,  209—211 

CouABiTATioN,  agreement  contemplating  illicit,  175 
Collision  at  sea,  117,  155 
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Colonial  stock,  294 


Colonies,  protection  of  iuvcutiou  in,  329 
of  trade  mark,  351 
copyright  in,  337,  343,  344 

Commissioners  in  bankruptcy,  254  n. 

Committal,  receiving  order  in  lieu  of,  in  bankruptcy,  208 

Committee  of  inspection  in  bankruptcy,  254,  259,  260 
in  winding-up,  309 
of  lunatic,  159  n. 

Common,  ownership  in,  415 — 417,  468 
Pleas,  Court  of,  146,  202 

Companies  Acts,  302 

Clauses  Act,  299 

joint  stock.    See  Joint  Stock  Companies. 

Compensation  for  agricultural  improvements,  133 

Composition  with  creditors,  199,  236 — 240 

under  the  Bankruptcy  Act,  1883... 238, 
251,  254 

Compbomise  as  consideration  in  a  contract,  166 
of  criminal  proceedings,  176 
of  matrimonial  proceedings,  537 

Comptroller  of  patents,  trade  marks,  &c.,  321,  344,  348,  349 

Condition  of  bond,  215 — 217 

Conjugal  rights,  application  for  restitution  of,  530,  535 

Consent  to  contract,  160,  180 

to  change  of  investments,  380,  382 
judgment  by,  209 

Consideration  necessary  to  a  contract,  162,  165 — 168 

unless  by  deed,  162,  177  n. 
valuable,  165  and  u. 

for  a  bill  or  note,  190 

legacy  for,  462 
good,  165  and  n. 
executed  or  executory,  160 
past,  166  and  n. 

when  required  to  be  in  writing,  78,  169 
presumed  for  a  bill  or  note,  183,  190 
for  creditor's  deed,  238  u. 

39—^ 
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Consols.    See  Stock  in  the  Funds. 

CoNSTEUCTiVE  delivery,  68,  69 

possession,  55,  66 

Contingent  liabilities,  estimate  of,  in  bankruptcy,  264  and  n. 
remainders,  none  in  personal  estate,  365 
interests,  365,  377 

CoNTHACT  notes,  290  n. 

CoNTBACTS,  147,  157  sq. 

early  view  of,  29  and  n. 

definition  and  essentials  of,  157,  158 

capacity  to  make,  158 — 160 

offer  and  acceptance,  160 

consent,  160,  180 

consideration,  162,  165 — 167 

simple,  163—173 

special,  161—163 

alterations  in,  163 

required  to  be  in  writing,  75 — 80,  168 — 173 

legality  of  object,  173—180 

only  afiect  parties  thereto,  181 

assignment  of,  29—31,  182—186 

breach  of,  192—196 

to  assign  after-acquired  chattels,  93,  94 

for  sale  of  goods,  72^80 

to  answer  for  another,  169 

with  creditors,  236,  240,  243,  252,  253 

disclaimer  of  bankrupt's,  256,  257 

of  insurance,  174,  278—284 

bills  and  notes,  183—192 

for  sale  of  stock,  289 

by  married  woman,   159,  490,  499,  505,  511,  512,  517- 

530,  537 
bankruptcy  of  joint  contractor,  416. 

CONTEIBUTION,  225,  421 

CONTRIBDTORIES,  308,  520 

Conversion,  51  and  n.,  540,  542  n.,  555 

of  money  into  land,  or  land  into  money,  381,  382,  407 

Conveyance.     See  Alienation. 

Convicts,  96,  159 

Co-owners  of  ship,  110,  121 
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Copyhold,  4 

of  bankrupt,  257 

estates,  limitation  of  actions  for  fines  for,  555 

COPYBIGHT,  41,  331—344 

definition  and  duration  of,  331,  332 

in  encyclopaedias,  reviews,  &c.,  333 

in  newspaper  articles,  333,  334  and  n. 

in  dramatic  and  musical  compositions,  334,  342  n. 

whetlier  foreigner  entitled  to,  335 

register* of  proprietors,  335,  336 

assignment  of,  40,  336 

personal  property,  336 

foreign  reprints  of  books,  337 

in  prints,  maps,  &c.,  337,  338 

in  sculptures,  339 

in  paintings,  drawings,  and  photographs,  339 

in  translations  of  foreign  books,  342 

in  designs,  344,  345 

international,  340—342,  345 

colonial,  337,  343 

COBN,  138 

Corporations,  97,  110,  160,  296 

Costs  of  solicitors'  letters,  231  n. 
of  trustees,  386 
against  married  woman,  519 

CO-SURET[ES,  225 

County  Courts,  jurisdiction  in  replevin,  13  n. 

equitable  jurisdiction,  extent  of,  34  n. 

execution  of  judgments,  101 

admiralty  jurisdiction,  122 

bankruptcy  jurisdiction,  249,  250,  275 

trustee  jurisdiction,  391 

probate  jurisdiction  of,  451 

jurisdiction  in  administration,  455  n.,  475 

jurisdiction   in   questions    between   husband   and 

wife,  525 
removal  of  judgments  into  Superior  Court,  101  n. 

Court,   funds  in,  391,   563.     See    High   Court  of  Justice   and 
Chancery,  &c. 

Courts  of  Record.  202,  203 
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Covenant,  163,  214 

to  stand  seised  to  use  of  blood  relation,  165  n. 

voluntary,  218,  222  (n) 

to  insure  against  fire,  283 

for  future  settlement,  when  void  in  bankruptcy,  269 

creates  no  lien,  394 
for  settlement  of  wife's  future  property,  391 — 394,  508, 

514,  593 
to  settle  husband's  property,  93  n.,  269,  394 
joint,  411,  413,  417,  419 
joint  and  several,  413,  422 
not  to  sue  one  debtor,  420  n.,  423 
for  title,  566 
limitation  of  actions  on,  551 

Coverture,  disability  of,  489,  549,  552,  554 

Cranwoeth's  Act,  Lord.     See  Stat.  23  &  24  Vict.  c.  145. 

Credit,  representations  to  obtain,  172 

Creditors,  conveyances  for  defrauding,  106 — 108,  243,  246 

remedies  of  judgment,   18  n.,  97—106,  204—211,  245, 

292,  311,  429,  430,  454,  473 
arrangements  with,  199,  236—240,  243,  251—254 
petitioning  on  bankruptcy,  222  (a),  247  s^. 
secured,  222  n.  and  (a,  b),  240  n.,  248,  250,  265 
of  company,  201,  202,  206,  222,  308,  309 
of  appointor,  367 
joint,  415 

interest  of,  in  life  of  debtor,  280 

voluntary  settlement  void  as  against,  107,  268,  276,  395 
trust  for  payment  of,  when  revocable,  401 
may  by  custom  take  out  administration,  474 
Statutes  of  Limitation  not  affected  by  death  of,  555,  556 

Cbiminal  proceedings  by  husband  and  wife,  520,  525 
agreement  to  stifle,  176 

Crops,  139,  572,  574,  579 

Crown,  forfeit  of  goods  to  the,  9,  96,  153 

assignment  of  chose  in  action  by,  29,  30  n. 
prerogatives,  47  and  n.,  48  n.,  98,  203  n.,  204 

to  grant  letters  patent,  313,  314,  320 
not  bound  by  bankruptcy  laws,  199,  201 
debts,  96,  199,  201—204,  219—222  and  Table  (b),  262 
jewels,  130 

grant  of  charters  to  companies  by,  296,  298 
right  of,  to  intestate's  estates  if  no  next  of  kin,  484 
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Cum  tcstmncnto  nnncxo,  administrator,  477 

Custody  of  law,  9  n.,  13 

Customs  of  London  and  York,  242,  424,  483,  542 
of  Wales,  436,  483 
of  trades,  104,  189,  227 

Cy-PRi>s  doctrine,  467 


D, 

Damages,  4,  59,  86,  145—148,  155,  195  n.,  263,  325 
jurisdiction  to  give,  145 
actions  which  sound  in,  145,  193 
assessment  of,  193,  196 
liquidated,  194—197 
limitation  of  actions  for,  555 

Days  of  grace,  191 

Death,  actions  by  and  against  executors  in  case  of,  148 — 152 
of  creditor,  of  debtor,  555,  556 

Debentures,  39,  312,  465  n.,  510,  516,  584 

De  bonis  non,  administration,  478 

Debt,  30,  147,  157,  197  sq. 

action  of,  15  n.,  98,  163,  193  and  n.,  553 

by  husband  for  arrears  of  wife's  rents,  494 
barred  by  bankruptcy,  revival  of,  167 

barred  by  Statute  of  Limitations,  revival  of,  167,  420, 552—554 
incurred  during  infancy,  158,  167 
of  record,  200—205,  211,  222  (b) 
crown,  96,  203,  222  (b),  262 

judgment,  18  n.,  98—102,  155,  204—211,  222  (a,  b),  245,  291 
specialty,  212—217,  222  (b) 
simple  contract,  97,  157,  217,  554 
priority,  36,  113,  199,  203,  213,  219—222,  262 

in  bankruptcy,  199,  201,   212,  218,  222  (a),  252  n., 

262 
in  winding-up  of  company,  200,  222 
in  administration,  200,  212,  218,  222  (b),  454 
interest  on,  204  n.,  215,  223,  235,  361 

in  bankruptcy,  262,  265 
assignment  of,  30,  35—38,  227,  396 
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Dkht,  involuntary  alienation  of,  228—230 
attachment  of,  228,  2G7  u. 
payment  of,  223,  231,  239,  420  n.,  425 

by  executor,  lOG,  212,  222  (b),  453,  55G 
by  administrator,  222  and  Table 
charge  of  real  estate  for,  212 
appropriation  of  payments,  235 
composition,  23G— 240,  252 
in  bankruptcy,  proof  of,  198,  2G5,  427 

provable,  155  and  n.,   198,  257,   2G5, 
266 
discharge  of,  198,  270 
set-off  of  mutual,  264 
payable  at  future  time,  266 
of  partnership,  426—430,  432 
to  company,  305  n.,  307 
power  of  executor  to  compound,  445 
satisfaction  of,  by  legacies,  463 

husband's  liability  for  wife's,  490,  493,  499,  512,  517—530 
limitation  of  actions  for,  549 — 556 

Debtor,  notice  to,  on  assigning  the  debt,  35—38,  282,  433,  434 

administration  of  estate  of  deceased,  105,  199,  202,  212 — 214, 

219—222  and  Table,  275,  276,  443 
imprisonment  of,  18  n.,  206—209 
bankruptcy  of.     See  Bankhuptcy. 
appointment  of  executor,  425 
effect  of  death  of,  556 
joint,  417—428,  527 

DECLA.RATION  of  inability  to  pay  debts,  244 
vesting,  384,  885 

Decree  of  a  Court  of  Equity,  205 

of  dissolution  of  marriage,  530,  535 

Deed,  title,  126,  566,  567 

tenant  for  life  entitled  to  possession  of  the  deeds,  129  and  n. 

boxes,  130 

solicitor's  lien  on,  61 — 63 

alienation  by,  65,  70 

transfer  of  shares  by,  299,  307 

assignment  of  patent  by,  327 

contracts  by,  161,  177  n. 

alteration,  rasure  or  addition  to,  163 

of  arrangement  with  creditors,  236 — 239 

assignment  by,  898 
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Deeb,  141 

Default  of  appearance,  judgraoiit  in,  18  n. 

Depeazance  to  warrant  of  attorney,  210  n. 

Degeees  of  kindred,  how  traced,  482 

Delicto,  action  ex,  145  sq.,  555 

Delivery  of  personal  chattels  on  alienation,  65 — 71 
constructive,  68 
mortis  causa,  441,  442 
order,  69  and  n.,  77,  82  n.,  92,  545,  572 

Demand,  payment  on,  191,,  192 

Demonstrative  legacy,  461 

Denizen  may  be  bankrupt,  242 

Deposit,  forfeiture  of,  for  breach  of  contract,  196 

Descent  of  chattels,  2,  126,  148,  and  see  Distribution. 
of  leaseholds,  479 
to  distant  heirs  and  kindred,  486 
compared  with  distribution,  484 — 487 

Designs,  copyright  in,  344,  345 

Detinue,  action  of,  15,  17  n.,  18 

limitation  of  action  of,  549,  555 

Devastavit,  522  n. 

Dilapidations,  151 

Directors  of  joint  stock  companies,  liability  of,  303 

powers  of,  434 
notice  to,  434 

Disabilities,  savings  of,  549,  552 — 555 

Discharge  of  bankrupt,  198,  270—272,  420 

Disclaimer  of  onerous  property  of  bankrupt,  135,  181,  256 

of  title  or  specification  of  invention,  324  and  n.,  325 

Dishonour  of  bill  or  note,  notice  of,  189 

Disposal,  right  of,  74 

Distant  heirs  and  kindred,  remarks  on  descent  to,  486 
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Distress,  infinite.  18  n. 

for  rent,  13,  G4,  98,  222  u.  and  (b),  2G3,  494 

in  bankruptcy,  222  (a),  263 
for  Crown  debts,  rates  and  taxes,  98,  583 
registration  of  instruments  giving,  573 

Distribution  of  intestate's  cfEects,  3,  470,  471,  479—487 

Distringas,  290,  563 

notice  in  lieu  of,  290,  295,  310,  563 

Dividends  in  bankruptcy,  261,  262 

of  stock  in  the  funds,  289  and  n.,  292 
apportionment  of,  360 — 363 
unclaimed,  559,  560 

Divorce  court,  202,  529—536 

Dock  warrant,  82  n. 

Documents  of  title,  delivery  of,  22  n.,  82  and  n.,  83,  84,  545,  565, 
572 

DomiciIj  of  testator  439 
of  intestate,  479 

Donatio  mcn-tis  causu,  441 — 443 

liable  to  estate  duty,  414 

Dormant  partner,  liability  of,  424,  428 

Dower,  489 

legacy  in  lieu  of,  462 

limitation  of  actions  for  arrears  of,  552 

Dramatic  pieces,  copyright  in,  334,  342  n. 

Drawee  of  a  bill,  183,  184 

Drawer  of  a  bill,  183,  188 

Drawings,  copyright  in,  339 

Drunken  man's  contract,  159 

Durante  absentia,  administrator,  477 

minore  atate,  administrator,  444,  476 

Duress,  180 

Duty.    See  Estate,  &c.,  and  see  Stamp. 


IXDEX.  619 

E. 

East  India  Stock.    See  Indian. 

Ecclesiastical  benefice,  sequestration  of,  258 
dilapidations,  152 

court,  jurisdiction  over  wills,  436,  447 — 449 
on  intestacy,  472 — 475 
over  matrimonial  causes,  530 

Education  of  children,  provisions  for,  176,  376 
Ejectment  by  one  executor,  445  n. 
Election  that  lands  should  not  be  sold,  382 
Elegit,  writ  of,  99,  101 
Emblements,  138 
Encyclopedias,  copyright  in,  333 
Enemy,  contracts  of,  160 
Engravings,  copyright  in,  337 

Equitable  chose  in  action,  34,  398,  492,  494—496 
rights,  147 

interests  in  chattels,  25—27,  91,  92,  102,  111,  410 
shares,  310 

Equitable  life  interest,  358,  496 
charge,  310 
execution,  102,  230,  410,  471 

Equity,  doctrines  of,  as  to  assignment  of  choses  in  action,  35  and  n., 

289,  327 
chattels,  91 

after-acquired  chattels,  93, 
stoppage  in  transitu,  84 
mortgages,  89 
penalties  in  bonds,  215,  216 
pajTnent  of  debts  in  bankruptcy,  221 
partnership  debts,  425 
appointment  of  debtor  executor,  445,  446 
conversion,  381,  382,  407,  414 
trustees,  25,  386  sq. 
voluntary  trusts,  66 
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Equity,  doctrinca  of,  as  to,  promise  without  consideration,  105  and  n. 
delivery  up  of  deeds,  128 
joint  and  common  ownership,  414 — 416 
appointments  under  powers,  368,  369 
maintenance  of  infants,  876 — 379 
wife's   separate     estate,     96,    393,     492, 
501—505,  515 

equity  and  law  now  administered  in  the  same  Court,  147 

enforces  specific  delivery,  19  n. 

considers  as  done  what  is  agreed  to  be  done,  93,  382 

of  wife  to  a  settlement,  494—496,  499 

Escape,  limitation  of  action  for,  555 

Estate,  real  and  personal,  5,  20  n.,  41,  356 
duty,  401  n.,  404-407,  412,  451,  478 
rate  of,  405  and  n. 
persons  accountable  for,  406 

EsTOPPET,  by  conduct,  24  n.,  544 

EsTRAYS,  48  n. 

Evidence  required  on  probate,  449 

Exchequer,  Court  of,  146,  202,  290 

Exclusive  appointment,  369 

Execution  in  real  and  personal  actions,  17 — 19,  204,  208,  267  n. 
in  detinue,  19 
in  replevin,  20 
against  chose  in  possession,  98 — 102 

action,  98,  228 
against  ships,  115 

stock,  shares,  &c.,  290  n.,  292,  300 
patents,  copyrights,  &c.,  354,  355 
equitable  interests  in  chattels,  410 
legacy  or  share  of  residue,  470,  471 
share  of  intestate's  estate,  487 
partnership,  429,  430 
an  act  of  bankruptcy,  244 
duties  of  sheriff  in  case  of  bankruptcy,  268 
sale  of  goods,  how  affected  by,  99,  100,  546,  570,  575 

Executor,  3,  443  sq.,  522 

appointment  of,  443 

debtor  executor,  445 
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ExECUTOE,  reuuuciatiou  by  oue,  iu  the  lifetime  of  auother,  -151 
riglits  of,  cease  ou  reuunciation,  451 
of  executor,  148  u.,  445 
infant,  444 
da  son  tort,  446 
according  to  the  tenor,  443  n. 
title  of,  443 
assent  of,  443 

survivorship  of  office  of,  446 
acts  of,  before  probate,  448 
any  one  may  do  acts  of  administration,  445 
liability  of,  carrying  on  trade,  429 
payment  of  debts  by,  106,  199—201,  205,  213,  217—222 

and  Table  (b),  453,  556 
remedy  against,  105,  150,  213 
transfer  of  stock  by,  292,  293 
actions  by,  all  must  join  in,  445  and  n. 
on  contracts,  29  n. 
of  ejectment,  445  n. 
for  injury  to  the  estate,  30  n.,  148 
for  personal  injury,  148,  149 
actions  against,  on  contracts,  29  n. 
of  detinue,  15  n. 

for   wrongs  by   deceased,  30   u.,  150 — 
152 
right  of  retainer,  200,  201,  222  (a,  b),  446 
right  to  prefer  creditors,  200,  201 
powers  of,  453 
purchase  from,  453 
application  to  the  court,  454 — 456 
his  year,  457 

liability  of,  429,  457,  458,  460 
his  former  right  to  the  residue,  470 
now  trustee  for  the  next  of  kin,  470 
not  bound  to  plead  the  Statute  of  Limitations,  556 

Executors,  administrators  and  assigns,  use  of  the  words  as  words 
of  limitation,  364,  412 
need  not  be  mentioned  in  bond  or  covenant,  215,  422 
of  objects  of  a  power  cannot  take  under  an  appoint- 
ment, 370 

Executory  contracts,  164 

consideration,  166 

interests  in  personal  estate,  357 

Executrix,  married  woman,  444,  445  and  n.,  522 

Exhibition  of  an  invention,  318 
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i\ 
Pactoes,  22  11.,  81—83,  545 

Fatueu  has  no  insurable  interest  in  life  of  son,  for  his  own  benefit, 
280 
appointments  by,  must  not  be  for  his  own  benefit,  372 
bound  to  maintain  his  children,  378 
right  of,  under  Statute  of  Distributions,  481 

Fee  Simple,  estate  in,  1 — 4,  44,  128 

Felony,  forfeiture  on  conviction  of,  now  abolished,  96 

Feme  covert.    See  Wife. 

Fer^  natures,  animals,  47,  140 

Fieri  facias,  writ  of,  99—102,  115,  134,  291 

securities  which  can  bo  taken  under,  99  n. 
limitation  of  action  for  money  levied  under,  555 

Filing  warrant  of  attorney,  211 

Finder  of  goods,  16,  48  and  n.,  53,  539 

Fines  for  copyhold  estates,  limitation  of  actions  for,  555 

Fire  Insurance.    See  Insurance. 

Firm,  426—429 

Fish,  47  n. 

Fixtures,  181—138,  570—574,  579 
trade,  131,  135,  573 
agricultural,  132 
when  demised,  137 
attached  by  mortgagor,  132 
removeable  by  tenant,  134 
written  assignment  of,  separately  from  land,  135 

Floating  security,  313 

Flotsam,  48  n. 

Foreign  judgment,  205 

government  securities,  312 

inventions,  319  and  n.,  329 

reprints,  337 

title,  544 

Sovereign's  ships,  uo  action  against,  118 
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Foreigner  entitled  to  copyright,  335,  339—342 

Forfeiture  of  stolen  goods,  9 
on  outlawry,  96 
for  treason  or  felony  abolished,  9G 

Form  of  bill  of  sale,  580  n. 
patent,  585 
marriage  settlement,  588 

Formalities  of  contract  of  sale,  75  sq. 

of  other  contracts,  1G8 — 173 

Franchise,  47 

Fraud  in  contract,  180 
on  a  power,  872 
on  marital  rights,  500 

Frauds,  Statute  of.     See  Stat.  29  Car.  II.  c.  3. 

Fraudulent  conveyance,  106,  243,  246,  269,  524 
preference,  107,  244,  269,  270 
settlements,  107,  269 

Freeholds,  leaseholds  settled  to  go  with,  410 
descent  of  to  executor,  2  n,,  126 

Freight,  61,  123,  284 

Friendly  societies,  219,  222  (a,  b),  262,  511,  516 

Fruit,  138,  139 

Funds,  the.    See  Stock  in  the  Funds. 

Funeral  expenses,  payment  of,  199,  276,  453,  475 

allowance  for  in  calculating  estate  duty,  414  n. 

Future  property,  covenants  to  settle.    See  Covenant. 


G. 

Game,  140—148 

Gaming,  174  and  n.,  192,  278 

Garnishee,  228,  229 
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Genbbal  lien,  61 
ship,  122 
average,  124 
legacy,  462 

Gift,  alienation  by,  06—70,  390—400 

for  defrauding  creditors.     See  Fbaudulent. 
of  personal  estate,  358,  363,  412,  441 
of  choses  in  action,  396—400,  441 
for  separate  use,  502 
by  lunatic  or  infant,  95 

Goods,  property  in,  l-«-4,  10,  12,  14,  23—27,  41—45,  50,  63,  72, 
87—89,  347 
ascertained,  73,  94  n, 
constructive  delivery  of,  68 
definition  of,  72  n. 
what  is  an  acceptance  of,  74,  76,  77 
forfeiture  of,  9,  96 
future,  74  and  n. 

sale  of,  22  n.,  34  n.,  71—87,  539—549 
mortgage  of,  88—91,  104,  540,  550,  569  sq. 
gift  of,  for  life,  in  law,  356 

in  equity,  358 
insurance  of,  284 

stolen,  7—9,  14,  48  n.,  49  n.,  52,  539—542 
limitation  of  actions  for,  549 

Goodwill  of  a  business,  177,  353,  354 

Gbace,  days  of,  191 

Grakt  of  goods,  69 

Ground  game,  141 

Guarantee,  169,  223—227 

of  payment  of  composition,  239 

Guardians,  444 


H. 

Half  blood,  claim  in  distribution  equally  with  the  whole,  481,  482, 
484 
pay,  forfeiture  of,  by  bankrupt,  258 

Hawks,  141 
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HEiR-looms,  130,  415 


Heir,  action  on  contracts,  29  n. 

descent  to,  2  and  n.,  12G— 143,  285,  481 
specialty  debts  in  whicli  he  is  bound,  213,  215 

Heirs,  word  inapplicable  to  personal  estate,  363 
remarks  on  descent  to  distant,  48G 

Hereditaments,  personal,  G  n. 

High  Court  op  Justice,  25—27,  145,  203 

Chancery  Division,  jurisdiction  of  34,  145, 

200,  204,  290  n.,  330,  383,  385,  390,  391, 

456,  501,  508 
Probate,  Divorce,  and  Admiralty  Di\ision, 

116,  122,  146,  202,  447,  474,  531 
admiralty  jurisdiction,  116,  122 
bankruptcy  jurisdiction,  249,  250,  257,  270, 

274,  275 

Hire  of  goods,  55 

Holder  of  a  bill  or  note,  32,  185,  190 

in  due  course,  191,  397 

Horses,  sale  of,  542 

Hotchpot,  clause  of,  in  settlements,  370 
form  of,  591 
advancements  to  be  brought  into,  on  intestacy,  481 

Hounds,  141 

House,  conveyance  of,  131,  283 
insurance  of,  282 

Husband,  covenant  to  settle  his  property,  93  n.,  269,  394 

of  executrix,  444,  532 

no  duty  on  legacy  to,  459 

legal  rights  of,  488 

rights  to  wife's  chattels  personal,  480,  489 — 491 
effects  on  intestacy,  480 
legal  choses  in  action,  492 — 494,  49G 
equitable  choses  in  action,  492,  494 — 496 

administrator  of  wife,  493,  514 

gifts  by,  to  wife  of  jewels  and  trinkets,  491 

effect  of  his  assignment,  496 
release,  498 

W.P.P.  40 
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Husband,  liabilities  at  common  law,  499 

for  wife's  contracts  and  debts,  490,  493,  499, 

512,  517—530 
for  wife's  torts,  490,  499,  512,  517—524 
to  maintain  wife,  526 — 529,  531 
fraud  on  his  marital  rights,  500 
authority   of,   to  wife,  to  dispose  of  personal  estate  by 

will,  500 
wife's  liability  to  maintain,  511,  520 
fraudulent  investments  with  money  of  husband,  424 
questions  of  property  between  husband  and  wife,  425 
criminal  proceedings  by  and  against,  513,  520,  525 
desertion  of  wife  by,  520,  528—530,  533 
separation,  527 — 538 
divorce,  530,  531,  534,  535 
restitution  of  conjugal  rights,  530,  535,  536 
usual  trusts  for,  in  settlement,  590 — 592 
See  also  Wife. 


Idiot,  95 

Illegality  of  contracts,  173 — 180 

Illegitimate  children,  gift  to,  466,  467 

Illusory  appointments,  369 

Immorality,  agreement  void  for,  174,  175 

Impeachment  of  waste,  140 

Importation,  infringing  copyright,  337,  342 

Impounding  interest  of  cestui  que  trust,  390,  509 

Impeisonment  of  debtor  in  execution,  18  n.,  206—209,  517 
disability  of,  550  n. 

Incapacity,  95—97,  158—100,  437,  490,  537 
Income,  apportionment  of,  360 — 363 
Incorporation  of  joint  stock  companies,  296 — 304 
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Incorporeal  personal  property,  285 
Incumbent,  liability  of,  for  dilapidations,  151 

Indemnity  of  trustees,  388—390 

Indian  stock,  294 
patent,  329 
unclaimed  dividends,  &c.,  5G0 

Indictment  for  larceny,  9 

Indorsement  of  sale  of  ship  on  certificate  of  registry,  112 — 115 
of  bills  and  notes,  84, 185—187 
of  bills  of  lading,  123,  545 

Infancy,  ratification  of  contract  made  during,  159, 167 
saving  of  disability  of,  549,  552,  554,  555 

Infant  bailee,  54  n. 

trustee,  385  n. 

executor,  444 

alienation  of  chattels  by,  95 

contracts,  158,  167 

cannot  be  a  bankrupt,  242 

wiU  of,  437 

legacy  to,  460 

marriage  settlements  of,  507 — 509 

Inferior  courts  of  record,  101,  203 
judgments  of,  101 

Infringement  of  patent,  325,  330 

Injunction,  jurisdiction  to  grant,  147 

restraining  creditors  from  suing  executor,  455 
no  cause  to  be  restrained  by,  456 

Injury,   actions  by  and  against   executors  in    respect  of,  30  n., 
148—151 

Innkeeper,  58,  60 

Inquest  of  office,  203  n. 

Inquiry  for  prior  assignments,  562 

Insolvency,  81  n. , 277 

Inspection,  committee  of.    See  Committee  of  Inspection. 

40—2 
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iNSi'KCTORsnir,  deed  of,  2% 

Instalmfavts,  payment  by,  208,  351  n. 

Insurable  interest,  174,  278,  280 

I^'SUUANCE,  154,  155, 174,  278—284,  309,  362 
life,  174,  278—282,  564 

by  husband  and  wife,  281 

stamp  duties  on,  280,  n.  402 
fire,  282 
marine,  168,  283,  284 

Interest,  legal  rate  of,  175 
maritime,  118 
on  judgment  debt,  204 
on  bond, 216 
on  debts,  223,  235,  286 
on  debts  proved  in  bankruptcy,  262,  265 
on  bills  and  notes,  223 

appropriation  of  payments  towards,  235,  236 
always  apportioned,  361 
on  legacies,  457 
limitation  of  actions  for  arrears  of,  553,  559 

International  protection  of  inventions,  529 
trade  mark,  351 
copyright,  340—342,  345 

Intestate's  estate,  administration  to,  472 — 479,  493,  514,  522 

small,  475 
stamps  on,  452,  478 
distribution  of,  3,  472,  473,  479—487,  493,  514, 
522 
stamps  on,  483 

limitations  of  actions  for,  550 
duty  on  shares  of,  484 

Invention.     See  Patent. 

Investment  of  settled  funds,  287,  379—382,  590,  594 

consent  to  change,  380,  590 
of  funds  in  Court,  287 

in  joint  names  of  married  women  and  others,  516 
fraudulent  investment  with  money  of  husband,  524 

Ireland,  101  n.,  323  n.,  452  n,,  525 


INDEX.  629 

Issue,  appointment  to,  372 

form  of  power  of  appointment  amongst,  591 
and  allotment  of  sliares  in  companies,  301 — 307 


Jetsam,  18  n. 

Jettison,  124 

Joint  grantees  of  patent,  319,  325 

owners,  110,  121,  288,  411,  415,  491 

mortgagees,  415 

creditor,  bankruptcy  of,  415 

bond  or  covenant,  411,  413,  419 

or  several  obligees  or  covenantees,  413 

liability,  419—422,  552 

and  several  liability,  422 

of  partners,  424—429,  433 
bond  and  covenant,  422 
bequest,  no  lapse,  468 
ownership,  severance  of,  417 

Joint  stock  companies,  38,  295 — 313 

incorporation  of,  296—304 
Companies  Clauses  Act,  299 
inconvenience  of  unincorporated,  300 
banking,  301,  302  and  n. 

sale  of  shares  in,  311 
liability  of  shareholders  in,  296—303,  307, 

308,  435 
registration  of,  302—304 
Companies  Acts,  1862,  &c.,  302  sq. 
may  have  directors  with  unlimited  liability, 

303 
powers  of  directors  of,  434 
memorandum  of  association,  303 
power  to  reduce  capital,  303  n. 
articles  of  association,  303 
register  of  members,  307 
shares  under  the  Companies  Acts,  302 — 309 

are  personal  estate,  307,  465  u.,  564 

transfer  of,  307 

sale  of,  310 

settlement  of,  360 
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Joint  stock  companies,  shares,  title  to,  5G4,  566 

issue  and  allotment  of,  304 — 307 
scrip,  298 

debentures,  39,  313,  465  n.,  584 
liquidator,  309 

winding-up  of,  201,  204,  222,  308,  309 
contributories,  308 

Judge's  order,  209 — 211 

Judgment,  efiect  of,  on  goods,  97 — 100 

in  tort,  155 
creditors,  remedies  of,  18  n.,  98—102,  105,  106,  206—214, 

245,  292,  311,  430,  455,  473 
debt,  18  u.,  98— 102,  ,156,  200,  204—211,222  (a,  b),  245, 

311 
foreign,  205 

Scotch  and  Irish  judgments,  101  u. 
removal  of  judgments  of  inferior  Courts,  101  u. 
charge  of,  on  stock,  291 

on  shares,  310 

on  partnership  property,  429,  430 
against  joint  debtor,  420  and  n.,  429,  430 
by  consent,  209 

limitation  of  actions  for  money  secured  by,  549 
satisfaction  of,  87 
against  executor  or  administrator,  200,  213 

Judicial  Committee  of  Privy  Council,  316,  317,  326 
separation.     See  Sepabation. 

Jus  disponendi,  74 

Jus  tertii,  48,  49  u. 


K. 


Kin.     Sec  Next. 


Kindred,  degrees  of,  how  traced,  482 

remarks  on  descent  to  distant,  486 

King,  assignment  of  chose  in  action  by,  29,  30  n. 

King's  Court,  4 

ships,  no  action  can  be  brought  against,  118 
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Land,  vesting  of  portions  charged  on,  375 

power  to  invest  trust  money  in  purchase  of,  381 

money  settled  as,  407 

proceeds  of  sale  of  settled,  408 

chattels  settled  to  go  with,  409 

warranty  on  sale  of,  31  n.,  84  n.,  127 

devise  of,  to  charities,  464 — 466 

Lands  Clauses  Act.    See  8  &  9  Vict.,  c.  18. 

Lapse  of  legacy,  468,  469 
of  residue,  469 

Labcbny,  appeal  of,  8 

by  finder,  48  n. 

indictment  for,  9 

of  bills,  notes,  and  other  securities,  40  n. 

Law  and  Equity  administered  in  the  same  Court,  147 

Lawful  money,  231  n. 

Leaseholds,  included  in  chattels,  5,  20  n. 
disclaimer  of  bankrupt's,  256 
covenant  to  insure,  283 
bequest  of,  357,  440 
settled  to  go  with  freeholds,  410 
liability  of  executor  for,  458 
succession  duty  on,  459 
descent  of,  479 

Lbeman's  Act,  311  n. 

Legacies,  no  action  at  law  for  pecuniary,  34 

payment  of,  457 — 460 

interest  on,  457 

legacy  by  parent,  457 

duty,  452  u.,  458—460 
on  annuities,  460 

where  legacy  charged  on  real  estate,  459 
discharge  of  executor  from,  461 

specific,  443,  461 

demonstrative,  462 

general,  462 

for  valuable  consideration,  462 
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Legacies,  in  lieu  of  dower,  402 

satisfaction  of  debts  by,  4G3 

satisfaction  of  portions  by,  4G3 

to  charities,  &c.     Sec  Bequest. 

ademption  of,  461 

abatement  of,  4G2 

lapse  of,  468,  469 

limitation  of  suits  for,  550,  555,  557,  559 

Legal  rights,  408 

choses  in  action  of  wife,  492 — 494,  49G 
tender,  231  and  n. 

Legatee,  residuary,  468—470 

Lessee,  right  to  fixtures,  131—137 
emblements,  139 
game,  140 

Letter  of  attorney,  33 

Letters  patent,  incorporation  of  companies  by,  296,  301,  303 
for  an  invention     See  Patent. 

Levari  facias,  writ  of,  100 

Liability,  limitation  of,  by  letters  patent,  301 
joint,  417—422 
joint  and  several,  422 
alternative,  424 

of  shareholders  in  joint  stock  company,  297 — 309,  435 
of  bankrupt,  264  n. 

of  partners  in  trade,  424—430,  432—434 
of  executor  carrying  on  trade,  429 
of  executor  for  debts,  429,  457,  458 

Licence  to  kill  game,  142 
letter  of,  236,  237 
to  use  patent,  326 

Lien,  59—64,  555 

particular,  60 

general,  61 

how  lost,  64 

of  innkeepers,  60 

of  solicitors,  61 — 63 

of  vendor,  63,  81—85,  555 

maritime,  116 — 120 
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Lien  for  general  average,  125 

from  covenant  to  settle,  none,  394 

Life  insurance.    See  Insurance. 

no  estate  for,  in  personal  property  at  law,  43,  356 
bequest  of  term  for,  357 
interests  in  equity,  in  personalty,  358,  496 
right  of  tenant  for,  as  to  bonus,  360 

as  to  deeds,  129  and  n. 

as  to  fixtures,  133,  134 

as  to  emblements,  139 
apportionment  of  income  of  tenant  for,  360 — 363 

LiGAN,  48  n. 

Limitation  of  absolute  interest  in  personal  estate,  364 
to  joint  owners,  412 

Limitations,  Statutes  of,  25,  169,  549—559 

revival  of  debt  barred  by,  24,  167 

as  to  choses  in  action,  172,  549 — 559 

as  to  joint  debtors,  420,  424 

trustees  may  plead,  389,  558 

executors   or   administrators   not    bound 

to  plead,  556 
effect  of,  556 

Limited  Liability  Act,  1855,.. 302 

Liquidated  damages,  194 — 196 

Liquidator  of  joint  stock  company,  309 

Loan,  70 

to  trader,  222  (a,  b),  431,  432,  524 
by  wife  to  husband,  524 

London  Court  of  Bankruptcy,  202,  203 
custom  of,  242,  436,  483,  542 

Lord  of  manor,  right  to  kill  game,  142 

Lords,  House  of,  a  superior  court  of  record,  202,  203 

Lost  goods,  16,  48,  53 

Lunatic,  95,  159,  242 

disability  of,  549,  552,  555 
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M. 

Machinery,  131—137,  573 

Maintenance,  crime  of,  33,  34,  38,  154,  176 

of  children,  provisions  for,  376—379,  457,  512,  520 
of  husband,  511,  520 

Maker  of  promissory  note,  32 

Malin's  Act,  498 

Manufactured  goods,  property  in,  24 

Manufactures,  patent  for  new,  317 

copyright  in  designs  for  articles  |of  manufacture, 
344,  345 

Maps,  copyright  in,  337 

Marine  insurance.    See  Insurance. 

Mariners'  wages,  117.    And  see  Seamen. 

Marines,  wills  of,  and  administration  to,  439,  451  n. 

Marital  rights,  fraud  on  husband's,  500 

Maritime  law,  116 

lien,  116—120 
interest,  118 

Market  overt,  purchase  of  chattels  in,  8,  9  n.,  14,  541 

Marks,  trade,  345 — 351 

warranty  as  to,  549 

Marriage,  a  valuable  consideration,  166,  394 
restraints  on,  177 
settlement.    See  Settlement. 
dissolution  of,  530,  535 

Married  Women's  Property  Acts.     Sec  Wipe. 
Married  woman.    Sec  Wife. 

Master,  ship's,  wages  and  disbursements  of,  117 

bottomry  bond  given  by,  118,  119,  124 
sale  of  ship  by,  119 
of  cargo  by,  124 
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Matrimonial  causes,  Court  for,  202,  530—535 

Medical  practitioners,  unqualified,  175 

Memorandum  in  writing,  what  is,  78,  171,  172 
of  company,  303 

Mercantile  agent,  22  n.,  545 

Mesne  process,  17 

Metropolitan  stock,  295,  560 

Minor,  will  of,  now  invalid,  437.     See  Infant. 

Mistake  and  Misrepresentation,  181 

Mixed  actions,  4,  17 

Models,  coypright  in,  339 

Money,  lawful,  231  and  n. 
settled  as  land,  407 
wife's,  charged  on  real  estate,  498 
title  to,  542 
limitation  of  action  for  money  secured  by  bond,  551 

Monopolies,  Statute  of,  314 

Mortgage  of  goods,  38,  88—91,  104,  108,  550,  572  sq. 
of  ships,  113—115,  123 

limitation  of    action  for    money  secured  by,   550,   553 
and  n. 

Mortis  causa,  doimtio,  441 

liable  to  estate  duty,  404 

Mortmain  Acts,  464—466 

Mother,  right  of,  under  Statute  of  Distributions,  481 

Municipal  stock,  295 

Musical  compositions,  copyright  in,  334,  342  n. 
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N. 

Naturalisation  Act,  1870.     See  Table  of  Statutes. 

Navy,  wills  and  administratiou  to  scamcu  in  the,  488,  451  n. 

Necessaries  supplied  to  ship,  118  and  n.,  120 
infant,  158 
lunatic.  159  n. 
husband  bound  to  supply  his  wife  with,  526 — 530 

Negotiable  instruments,  23—25,  123,  183,  185,  311,  312,  397,  542, 
544  n. 
See  Bills  of  Exchange  ;  Promissory  Notes. 

Nephews,  appointment  to,  371 

Newspaper  articles,  copyright  in,  333 

Next  of  Kin,  right  of,  to  administration,  473 

to  intestate's  effects,  474,  482,  487 
how  traced,  482 

Nihil  Digit,  209  and  n. 

Note  of  a  contract,  what  is,  78,  171 

Notes.     See  Promissory  Noti:s  ;  Bank  Notes. 

Notice  to  debtor  on  assigning  the  debt,  35 — 38,  560 — 576 
to  pay  judgment  debt,  245 
of  assignment  of  life  policies,  281,  564 
to  creditors,  246 
of  dishonour,  189 
in  lieu  of  distringas,  290,  310,  563 
by  executors,  457,  460 
to  one  partner,  notice  to  all,  434,  435 
to  trustees  on  assigning  stock,  560 

Novation,  31 

Nullity  of  marriage,  530 

Nuncupative  \Yill,  437,  438 
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o. 

Objects  of  a  contract  ia  vful  or  unlawful,  173—180 

Obligation,  144,  157,  165  n. 

Occupancy,  4S,  539 

Offer,  acceptance  of,  160 

Officer,  bankrupt,  258 

distribution  of  effects  of,  451  n. 

Official  assignees,  254 

Official  Receiver,  in  bankruptcy,  103,  105,  250,  254 

.  Oedee,  garnishee,  228 

charging,  293,  295,  410,  430 
vesting,  385 

to  transfer  stock,  &g.,  386 
receiving,  208,  248—251,  426 
administration,  455,  456 
protection,  533 
separation,  533 

Order  and  disposition,  goods  in,  of  bankrupt,  24  n.,  103,  230,  256, 
311,  428,  570,  578 
choses  in  action  in,  of  bankrupt,  256,  561, 
564 

Originating  summons,  391,  455  n.,  456,  525 

Overseer,  debt  to  parish,  219,  222  (a,  b) 

Outlawry,  18  n.,  20  n.,  96  andn.,  153,  159,  246 

Ownerless  things,  46 

Ownership  of  personal  property,  2,  10,  14,  23,  41—45,  50,  71,  87, 
347 
limitations  of,  23—25 
acquisition  of,  46 

reputed,  24  n.,  103,  230,  256,  311,  428,  561,  564,  570,  578 
joint,  110,  121,  288,  411,  415,  468,  491 
in  common,  415 — 417,  468 
without  possession,  45,  50 — 64 
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Paintings,  copyright  in,  330 

Palatine  Courts,  superior  Courts  of  record,  203 

Paraphernalia,  491 

Parish,  debts  to,  219,  222  (a,  r) 

Parliament,  the  Supreme  Court,  202 

bankruptcy  of  member  of,  243 

Parol  assignment  of  chose  in  action,  35  n. 
of  chattels,  89,  90 
■will  of  personal  estate,  437,  438 

Particular  lien,  60 

average,  125 

Partners,  dormant,  424,  428 
deceased,  425,  429 
ostensible,  428 
retiring,  429 

limitation  of  number  of,  302,  303 
who  are  liable  as,  430 — 434 
no  survivorship  between,  414 
agency  between,  432 
liability  of,  424—430,  432 
bankruptcy  of,  426 
participation  in  profits,  431 — 432 
notice  to  one  notice  to  all,  433 

Partnership,  assignment  of  share  in,  419 

rules  for  determining  existence  of,  430 — 432 

Patent,  41,  314—330,  546 

grant  of,  314,  317,  318 

duration  of,  241,  310 

stamps  on,  316  n. 

publication  of,  317 

invention,  315,  317,  318 

exhibition  of  an  invention,  318 

foreign  inventions,  319  and  n. 

legal  personal  representative  of  an  inventor,  320 

application  for,  321 — 324 

office,  321,  328,  344 

specification,  321 — 325 

provisional  protection,  323 

disclaimer,  324  n.,  325 
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Patent,  vesting  of,  in  more  than  twelve  persons,  325 
licence  to  use,  326 
compulsory  licence,  326 
assignment  of,  40,  327 
register  of,  328 

improvements  in  instruments  or  munitions  of  war,  329 
Scotch  and  Irish,  323  n. 
international  protection  of  inventions,  329 
colonies  and  India,  329 
infringement  of,  325,  330 
revocation  of,  326,  331 
threats  of  legal  proceedings,  330 
tenants  in  common  of,  325,  416 
form  of  letters  patent,  585 
restrictive  conditions  attached  to,  546 

Pawn.    See  Pledge. 

goods  unlawfully  pawned,  440  n. 

Payee,  183,  184 

fictitious,  183  n. 

Payment  of  debts,  224,  230,  231,  240,  241,  422,  551—555 
appropriation  of  payments,  235 
by  executor,  106,  205,  213,  219,  222  (b),  453,  556 
by  administrator,  222  and  Table 
charge  of  real  estate  for.     See  Real, 

of  bill  of  exchange,  187 

into  Court,  391 

by  instalments,  208 

Penalty,  194—196,  215 

limitation  of  actions  for,  555 

Pendente  lite,  administrator,  477 

assignment  of  subject  of  suit,  154 

Pension,  forfeiture  of,  by  bankrupt,  258 

Periodical  works,  copyright  in,  333 

Pekpetoities,  366 

in  exercise  of  powers,  373 

Person,  actions  for  injuries  to,  147 

Personal  actions,  4,  6—27,  148,  193  and  n.,  555 
things,  5,  20  n.,  27 
and  real  things,  41 
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Personal  annuity,  285,  28G 

property,  1— G,  41,  337,  35G,  439 

included  in  a  bill  of  sale,  571 — 573 
capacity,  95—97,  437 
hereditaments,  G  n. 

Personalty,  5,  4G5 

Petition  in  bankruptcy,  244,  247 — 249 

Photographs,  copyright  in,  339 

Pious  uses,  472 

Plans,  copyright  in,  337 

Pledge  of  goods,  54  n.,  55,  8G,  88,  90,  123  n.,  540,  545 

Policy  of  insurance,  154,  174,  278—284,  309,  3G2,  402,  564 

Poor  intestates,  475 

Portions,  appointment  of,  3G8 

vesting  of,  charged  on  land,  375 
satisfaction  of,  by  legacies,  463 
brought  into  hotchpot,  370,  480 

Possession  of  goods,  10  and  n.,  45—54,  59,  63,  81—83,  88,  539—545, 
571  n. 

right  to,  52 

actions  to  recover,  6 — 16 

constructive,  68,  69 

delivery  of,  upon  gift,  65 — 70 

by  reputed  owner.     See  Ownership. 

apparent,  570,  572 
of  ship,  admiralty  jurisdiction  to  give,  120 
choses  in.     See  Choses  in  Possession. 

Possibility,  357 

Power  of  attorney,  33,  209 

Powers  of  appointment,  366 — 377 

of  bankrupt,  255,  367.   Sec  Appointment. 
in  settlement,  378—385,  590  sq. 
release  of,  499 

Preference,  fraudulent,  107,  244,  269 
Presentment  of  bills,  188 
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Primogeniture,  remarks  on,  485 

Prints,  copyright  in,  337 

Priority  of  debts,  219—222.     See  Debts. 

Privilege  of  Parliament  in  bankruptcy,  243 

Probate,  Court  of,  202,  447,  474 
of  wills,  447-451 
acts  of  an  executor  before,  448 
in  ecclesiastical  courts,  448,  449 
in  principal  registry,  449 
in  district  registry,  449 
in  county  courts,  451 
affecting  property  out  of  England,  452 
evidence  required  on,  449  * 

in  common  form,  450 
per  testes,  450 
stamp  duties  on,  451,  452 
of  wills  of  soldiers  and  seamen,  451  n. 
renunciation  of,  451 

Procedure,  18  n.,  20,  203,  450  n.,  458 

Process  in  real  and  personal  actions,  17—19,  204,  206—209,  267  n. 

And  see  Execution. 
of  contempt  in  chancery,  19  u. 
in  rem,  in  admiralty  actions,  116 
arrest  on  mesne,  18  n.,  206 — 209 

Profits  of  partnership,  participation  in,  430 — 432 

Promise,  what  enforceable,  162,  165—167 

Promissory  notes,  23—25,  38,  40,  183—192,  397 

not  preferred  in  administration,  218 
carry  interest,  223 

Proof  of  debts  in  bankruptcy,  198,  263,  427 

Property,  real  and  personal,  1 — 6,  41,  356,  427,  443 
in  British  ship,  107 

Property  in  goods,  1—4,  10,  12,  14,  22—29,  41-44,  50,  64,  71,  80, 
88,  91,  92,  347 
in  a  chose  in  action,  144,  347 

Protection  order,  524 

Protest  of  a  bill,  189 

w.p.p,  41 
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Public  policy,  agreements  contrary  to,  17G 

Publication  of  an  invention,  317 

Purchase  of  laud,  investment  of  settled  funds  in,  381 

PuRCHASEB,  protection  of,  in  bankruptcy,  266—270,  274 
from  bailee,  22  n. 
from  trustee,  26 

from  vendor  with  voidable  title,  79,  82 — 84, 

87,  100,  543 
from  executor,  453 
subsequent  to  voluntary  settlement,  402 


Q. 

Quality,  warranty  of,  548,  549 
Queen's  Bench  Division,  146,  202 


R. 


Rack  rent,  tenant  at,  139 

Rasure  of  deeds,  163 

Rates  and  taxes,  222  (a,  b),  583 

Real  actions,  4,  17 
things,  5,  20  n. 
property,  1—6,  42,  356 
estate,  charge  of  debts  on,  212,  557—559 

widow's  charge  on,  480 

wife's  charge  on,  498 

limitation  of  actions  against,  549 — 559 

Realty,  5 

Receipt  of  goods,  what  is,  76,  77 
of  trustees,  383 

by  surviving  joint  owner,  when  good,  415 
by  one  executor,  a  good  discharge,  445,  448 
by  executor  on  sale,  a  good  discharge,  453 

Receiver,  interim,  in  bankruptcy,  250 

official.     See  Official  Receiver. 
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Receiving  order,  198,  248—251,  426 
annulment  of,  273 

Recognizance,  200,  211,  222  (b) 

limitation  of  actions  on,  551 

Record,  debts  of,  202—204,  211,  222  (b) 
courts  of,  202,  203 

Registrar  of  County  Court,  13  n.,  475,  582 

Registration  of  bill  of  sale,  71,  79,  90—92,  570,  571,  574—577,  530, 
582 
ships,  109,  115 

certificate  of,  111 
transfers  of  sliips,  112 
judgment  debts,  99,  101  n.,  212 
deeds  of  arrangement,  237  and  n. 
joint  stock  companies,  301 — 304 
shares,  299,  304 
patents,  325,  330 
copyrights,  335—339  and  n.,  341 
sculptures,  339  u. 
designs,  344 
trade  marks,  335,  347—350 

Registries  of  wills,  447 — 449,  478 

Reimbursement  of  trustees,  387,  388 

Release  of  debt,  234 

by  one  joint  obligee  bars  all,  411 

of  one  joint  debtor  discharges  all,  420 

of  one  joint  and  several  debtor,  423 

by  husband  and  wife  of  her  property,  493,  499 

Rents,  arrears  of,  98,  99  n.,  212,  494,  551,  558 

distress  for,  13,  64,  98,  222  n.,  222  (b),  494 

in  bankruptcy,  222  (a),  263 
proof  in  case  of  bankruptcy,  263 
apportionment  of,  361,  362 
limitation  of  actions  for,  549,  551,  553 

Renunciation  of  office  of  executor,  451 

Replevin,  action  of,  12,  19 

limitation  of  action  of,  549 

Representation  of  parents,  480,  482 

Representations  as  to  character,  172 

41—2 
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Reputation,  actions  for  injuries  to,  147,  555 

Reputed  ownership.     See  Ownership. 

of  chose  in  action,  230,  355,  5G1 

Re-sale,  vendors'  right  of,  86 

Residuary  bequests,  459,  4G3,  468—471 

estate,  form  of  assignment  of,  589 

Residue,  former  right  of  executors  to,  470 
right  of  next-of-kin  to,  470 
lapse  of,  469 

Res  Nullius,  47 

Respondentia,  124 

Restitution  of  conjugal  rights,  530,  535 

Restraint,  admiralty  action  of,  121 

of  trade,  contract  in,  177  sg. 

on  accumulation,  366 

of  marriage,  177 

on  anticipation,  390,  503—505,  515,  518—521,  532  u.,  594 

Restrictive  conditions  cannot  be  annexed  to  goods,  546 

Retainer  by  executor  of  his  own  debt,  200,  201,  220  n.,  222  (a,  b), 
446 
by  administrator  of  his  own  debt,  200,  201,  222  (a,  b),  476 

Re-taking,  right  of  peaceable,  14,  25  and  n.,  50,  53 

Reversionary  property  of  wife,  392,  496 — 499,  513 

Reviews,  copyright  in,  333 

Revocation  of  patent,  326,  331 
of  settlement,  400 
of  a  will,  490 

Royal  fish,  47  n. 


S. 
St.  Leonard's  Act,  Lord.     See  Stat.  22  &  23  Vict.  c.  35 

Salary,  due  from  bankrupt,  222  (a) 
of  bankrupt,  258,  275 
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Salk  of  goods,  66,  71—87,  539—549 

in  market  overt,  8,  9  n.,  14,  541 

by  factor  or  agent,  22  n.,  81—83,  545 

warranty  on,  34  n.,  547 — 549 

of  stock  and  shares,  289,  310 

of  ships,  113,  115,  116,  119 

of  lauds,  conversion  by  direction  for,  381,  407 

by  the  Court,  101,  116 

or  return,  74 

Salvage,  60,  117 

Satisfaction  of  debts  by  legacies,  462,  463 
portions  by  legacies,  468 
bill  of  sale,  entry  of,  577 

Schedule  to  bill  of  sale,  578 

Scire /acias  to  revive  a  judgment,  210  n. 

Scotch  judgment,  registration  of,  101  n. 
law  as  to  ship's  necessaries,  118  n. 
patent,  322  n. 
probate,  452  n. 

Scrip  of  loans  to  foreign  government,  312 
certificates,  812 

Sculptures,  copyright  in,  339 

Sealed  writings,  161 

Seamen,  wages  of,  117,  439 
wills  of,  437—439 
probate  of  wills  of,  451  n. 

Secured  creditor.     See  Creditor. 

Securities  for  money  won  at  play,  192 

stock  exchange  negotiable,  39,  311,  312,  397 
stolen,  542 
And  see  Negotiable. 

Seizure  of  chattels  under  bill  of  sale,  579,  582 

Separate  use.    See  Wife. 

Separation  of  husband  and  wife,  527 — 538 
judicial,  531 — 536 

Sequestration  of  benefice,  258 
writ  of,  354  n. 
of  property,  19  n. 
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Set-off,  233  and  n. 

in  bankruptcy,  233,  261 
against  company,  306  n. 

Settled  land,  proceeds  of  sale  of,  407 

Settlement  of  personal  property,  356 

voluntary,  108,  268,  276,  395,  400—102 
covenant  for,  of  wife's  future  property,  391,  508,  514, 
593 
of  husband's  property,  93  n.,  269,  394 
for  settlor's  own  benefit  revocable,  401 
marriage,  91,  268,  391—395,  505—509,  514,  521 

form  of,  588 
custody  of  deeds  of,  122  and  n. 
exercise  of  power  given  by,  368 
stamps  on,  402 
of  money  as  land,  407 
of  chattels  personal  to  go  with  land,  403 
of  leaseholds  to  go  with  freeholds,  410 
by  infants,  507 

wife's  equity  to  a,  494,  495,  499 
power  of  Divorce  Court  over,  534,  535 
estate  duty,  407,  451 

Several  bond  or  covenant,  413,  422 

Shares,  in  joint-stock  companies,  39,  296 — 311,  465  u. 

liability   of    shareholders,   296 — 

303,  307—309,  435 
under  Companies  Acts,  304 — 310 
transfer  of,  299,  307,  565 
share  warrants,  308,  565 
sale  of,  310 
distringas  on,  310 
of  bankrupt,  257,  311 
gift  of,  397, 
interest  of  married  women  in,  510, 

515,  516,  522 
title  to,  564—566 
are  personal  estate,  307 
issue  and  allotment  of,  304 — 307 
fully  paid  up,  305 
calls  on,  307 
ef[uitable  interests  in,  310 

Shelley's  case,  rule  in,  364 

Sheriff,  13  and  n.,  98,  228,  268,  541,  570,  575 
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Ships,  109—125 

British,  109 

registration  of  owners  of,  109,  115 

certificate  of  registry,  110,  111 

of  sale  or  mortgage,  115 
transfer  of,  112,  115 
mortgage  of,  113—115,  123 
insurance  of,  284,  285 
sales  of,  by  master,  119 
claims  against,    enforceable   under   admiralty  jurisdiction, 

116—122 
possession  of,  admiralty  jurisdiction  to  give,  120 
stamp  duty,  115 
general  ship,  122 

Shipowner's  liability  for  damage  caused  by  ship,  117 
Shops  in  the  city  of  London  are  marljet  overt,  542 

Signature  to  contracts,  76,  78,  171 
of  drawee  of  bill,  184 

Simple  contracts.     See  Contracts. 
contract  debts,  98,  157,  217 

limitation  of  action  for,  554 

Sisters,  right  of,  under  Statute  of  Distributions,  481 

Soldiers,  wills  of,  437,  438 

probate  of  wills  of,  451  n. 

Solicitor,  assignment  of  subject  of  suit  to,  154 
lien  of,  61—63 
trustee,  387 

Special  contracts,  161 — 163 

manager  in  bankruptcy,  250 

Specialty  debts,  212—217 

limitation  of  actions  for,  551 

Specific  delivery  up  of  chattel,  7 — 22 

in  equity,  19  n. 
performance  of  contract,  94  and  n. 
legacy,  443,  461 
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Specification  of  patent,  321 — 325 
Specificationem,  2Jcr,  24  n.,  47  n. 

Stamp  duty,  none  on  agreement  for  sale  of  goods,  78  n. 

assignment  of  copyright,  336 

transfer  of  ships,  115 
on  agreements,  168  n. 

appointment  of  new  trustees,  385  n. 
assignment  of  chose  in  action,  37  n. 
on  bills  and  notes,  192 
bonds,  216  n. 
charter  parties,  122  n. 

contract  notes  and  mortgages  of  stock,  290  u 
deeds  of  arrangement  with  creditors,  237 
legacies,  458—460 
letters  of  administration,  452,  478 
letters  patent,  316  n. 
policies  of  life  insurance,  281  n.,  402 

marine  insurance,  283 
probate,  452 
residuary  bequests,  459 
settlements,  402 
shares  of  intestates'  estates,  484 
warrants  of  attorney,  210  n. 

Stannaries,  222  (a),  303 

Statute  of  Frauds.     Stat.  29  Car.  II.  c.  3 

Statutes,  merchant  and  staple,  211,  222  (b) 

Stay  of  proceedings  against  debtor,  250 
in  an  action,  456 

Step-motheb,  of  intestate,  481 

Stock  in  the  funds,  38,  40,  286—294 

Indian,  Colonial,  and  Municipal,  294,  295,  5flO 

transfer  of,  41,  286—302,  402 

contract  for  sale  of,  289 

certificates,  289 

of  bankrupt,  257 

in  name  of  trustee,  289,  385 

distringas  on,  291 

notice  in  lieu  of,  290,  29 1 
charge  of  judgment  on,  291,  292 
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Stock  transmission  of,  by  will,  293 
gift  of,  397 

interest  of  married  woman  in  stocks,  510,  515 
unclaimed  dividends  on,  559 
notice  to  trustee  on  assignment  of,  5G0 

Stolen  goods,  sale  of,  8,  9  u.,  14,  539—543 

recovery  of,  7—9,  14,  539—543 

Stop  order,  563 

Stoppagk  in  transitu,  83 — 8G,  522 

Subrogation,  assignment  of  tort  by,  154 

Succession  Duty,  403,  412,  459 

Summons,  writ  of,  18  n.,  20,  391 

originating,  391,  455  n.,  456,  525 

SuPERiOK  courts  of  record,  202,  203 

Supreme  Court  of  Judicature,  202,  203 

Sureties,  224—227 

Surrender  of  term  by  tenant,  136 

Surveyor  of  dilapidations,  152 

Survivorship  amongst  joint  owners,  411,  413 

none  in  equity  of  joint  securities,  415 

none  amongst  owners  in  common,  417 

amongst  joint  debtors,  421 

as  to  joint  and  several  debtors,  423 

between  partners,  414 

between  husband  and  wife,  493,  496 

of  office  of  executor,  446 


T. 

Tail,  estate,  none  in  personal  property,  363,  409 
Talfourd's  Act.     See  5  &  6  Vict.  c.  45 
Taxes,  222  (a,  b),  583 
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Tenant  without  impeachment  for  waste,  140 
for  years,  for  life.    See  Lessee,  Life. 
joint,  in  common.     See  Ownership. 
at  will,  at  rack  rent,  139 

Tender,  legal,  231  and  n. 

Tentkrden,  Lord,  his  Act.     See  Statute— 9  Geo.  IV.  c.  14. 

Testamentary  alienation,  growth  of  right  of,  436  sq.     See  Will. 

expenses,  priority  of  payment,  199,  276,  453,  454,  475 

Theft,  action  of,  7 

Things,  real  or  personal,  5,  20  n.,  27 

in  possession  or  in  action,  27—41,  and  see  Chose. 

Timber,  138—140 

Title,  539—568 

to  chattels  personal,  539 — 549 

to  ships,  120,  121 

to  stolen  goods,  539 — 543 

to  horses  stolen,  542 

to  money  and  negotiable  securities,  542 

under  factors  and  agents,  22  n.,  82,  84,  545 

warranty  of,  81  n.,  34  n.,  547—549 

to  choses  in  action,  550 — 566 

to  unclaimed  dividends,  559 

to  shares,  564 — 566 

under  Statutes  of  Limitation,  549 — 559 

through  deeds,  wills,  &c.,  566 

abstract  of,  566 

covenants  for,  566 

comparison  of,  to  real  and  personal  estate,  567 

Title  deeds,  126—129,  566 

solicitor's  lien  on,  61 — 63 
alteration  of,  &c.,  163 

Tombstone,  130 

Tort,  personal  nature  of  right  to  sue  and  liability  for,  4,  144 
action  for,  147 — 156 
death  of  party,  148—151 
assignment  of,  153—155 
wife's,  490,  499,  512,  517—524 
limitation  of  actions  on,  555 
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Towage,  120 


Trade,  contracts  in  restraint  of,  177 
fixtures,  131—137,  573 
liability  of  partners  in.     See  Partners. 

of  executor  carrying  on,  429 
customs  of,  104,  189,  227 

Trade  Marks,  845—351,  549 

application  for  registration  of,  348 

non-user  of,  350 

assignment  of,  350,  351 

international  and  colonial  protection  of,  351 

Trade  Names,  351—853,  549 

Trader,  within  the  bankrupt  laws,  199,  236,  241,  242,  517 
loan  to,  222  (a,  b),  431,  432,  524 

Trade  Unions,  178  n. 

Transfer  of  possession,  66 — 70 

of  stock,  286—302,  510,  515,  522 
of  shares,  300,  307,  510,  515,  564 
of  causes,  456 

Translation,  copyright  in,  342 

Treasure  trove,  48  n. 

Trespass,  action  of,  12  and  n.,  16  n.,  549 

on  the  case,  16  n.,  164,  549 
de  bonis  asportatis,  12 
vi  et  armis,  16  n. 

Trover  and  conversion,  16 — 18,  50—52,  555 

Trust,  of  chattels,  25—27,  65,  91,  93 

though  voluntary,  enforced  in  equity,  66 
none  entered  on  ship's  register,  110 

in  bank  books,  288 

in  register  of  members  of  company,  810 
settlements  by  means  of,  859 

for  payment  of  creditors,  236—238,  248,  252,  401,  557—559 
for  wife's  separate  use,  96,  491,  501 — 505 
for  sale,  381,  485,  595 

how  affected  by  the  Statute  of  Limitations,  557 — 559 
form  of,  in  marriage  settlement,  589  sg. 
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Trustee  Act,  1893.     See  56  &  57  Vict.  c.  53. 

Trustee  iu  bankruptcy,  powers  of,  103, 105,il34  153, 181, 198,  254  S(i. 
267,  273,  295,  354,  367,  471,  561,  575 
possession  of,  254 
relation  back  of  title  of,  266 — 268 
accounts  of,  261 
what  actions  pass  to,  153 

Trustee,  interest  of,  sufficient  to  support  life  insurance,  280 
investment  of  trust  money,  287,  379—382 
application  of  income  for  maintenance,  377 — 379 
transfer  of  stock  in  name  of,  289 
receipt  of,  383 

appointment  of  new,  383,  596 
retirement  of,  384 
vesting  trust  property  iu  new  or  continuing,  384 — 386 

of  bankrupt,  254 
costs  of,  386 

liability  of,  388—390,  558,  559 
indemnity  and  reimbursement  of,  388,  389 
limitation  of  actions  against,  389,  558,  559 
application  to  and  payment  into  court  by,  390,  391 
trustees  made  joint  owners,  412 
solicitor,  387 
married  woman,  521 

notice  to,  on  assignment  of  chose  iu  action,  560 — 562 
inquiry  of,  as  to  prior  assignments  of  choses  in  action, 

562 
clauses  in  settlement,  forms  of,  590 


U. 

Undischarged  bankrupt,  271,  273 

Undue  influence,  180 

Unlawful  contracts,  173 — 180 

Use,  conveyance  by  way  of,  128,  359 
gift  of,  358 

Usury  laws,  169  and  n.,  223 
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V. 

Vegetable  chattels,  138 

Vendob's  lien,  64,  81—83,  555 
right  of  re-sale,  86 

Verdict,  effect  of,  155  n. 

Vested  interests,  364 

the  Courts  lean  to,  375 

giving,  to  children  by  settlement,  375 — 377,  412 

Vesting  trust  property  in  new  or  continuing  trustees,  384 — 386 
of  shares  of  joint  owners,  412 
of  shares  in  intestate's  estate,  487 

ViLLENAGE,  4 

Voidable  title.     See  Purchaser. 

Voluntary  trust  enforced,  66 

conveyance  of  lunatic,  95 

bond  and  convenants,  217,  222  (b) 

settlements,  107,  268,  276,  395,  396,  399—402 

stamp  duty  on,  402 
gift  of  choses  in  action,  396 — 400 


W. 

Wagee  of  law,  17  n. 

Wagers,  174  and  n.,  192 

Wages,  mariners'  and  master's,  117,  439 

servants',  &c.,  on  bankruptcy,  222  (a),  262 
right  of  wife  to,  512 

Waifs,  48  u. 

Wales,  custom  of,  436,  483 

War,  instruments  or  munitions  of,  improvements  in,  329 

Warrant  of  attorney,  209,  210  n.,  211 
stamp  on,  210  n. 
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Wahraxtv,  by  feoffor,  31  n.,  34  n.,  127 

on  sale  of  goods,  34  n.,  547 — 54'J 

Waste,  tenant  without  impeachment  of,  140 

being  impleaded  of,  140 
by  incumbent,  151 

Widow,  usually  preferred  in  grant  of  administration,  474 

her  share  on  her  husband's  intestacy,  3,  472,  479,  480 

Wife,  alienation  of  chattels  by,  96 

alienation  against,  436,  489,  491 

life  insurance  by,  282 

powers  given  to,  368 

covenant   to  settle  her  future   property,  391—394,  508,  514, 

593 
voluntary  settlement  by,  395 
bankrupt,  242,  517 
trustee,  521,  522,  532 
agent  of  husband,  525 — 530 
executrix,  444,  445  and  n.,  521,  532 
no  duty  on  legacy  to,  459  n. 
a  feme  covert,  489 

chattels  personal  belonged  to  her  husband,  480,  489 — 492 
paraphernalia,  492 
legal  choses  in  action,  492 — 494,  496 
equitable  choses  in  action,  492,  494 — 496 
equity  to  a  settlement,  494 — 496,  499 

disposition  of  her  reversionary  interests,  392,  496,  499,  513  n. 
actions  by  and  against,  490,  499,  512,  517—526 
contracts  of,  159,  490,  499,  505,  512,  513,  517—529,  537 
debts,  490,  493,  499,  512,  513,  517—527 
torts,  490,  499,  512,  513,  517—524 
maintenance,  526 — 529,  581 
will  of,  500,  513  and  n.,  522 

separate  estate  in  equity,  96,  892,  491,  501 — 506,  517 
restraint  on  her  anticipation,  389  n.,  503 — 506,  515,  518 — 521, 

5:32  n.,  594 
general  engagements  binding  separate  estate,  505 
position  under  Married  Women's  Property  Act,  1870... 509 — 
,  513 

1882... 513  S2. 
liability  to  maintain  husband  and  children,  511,  512,  520 
criminal  proceedings  by  and  against.  511,  520,  525 
loans  to  husband,  524 
deserted  by  hus'oand,  520,  528,  529  n.,  5-30 
separation,  527 — 534,  536,  5:17 
alimony,  531  _> 
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Wife,  protection  order,  533 
divorce,  530,  531,  534 
restitution  of  conjugal  riglits,  580,  535 

form  of  trust  as  to  fund  settled  by,  in  marriage  settlement, 
590 — 593.    See  also  Husband. 

Will,  tenant  at,  139 

capacity  to  make,  437 

nuncupative,  437,  438 

of  chattels,  2,  436  sq. 

of  stock,  293 

in  exercise  of  power,  368 

attestation  of,  437,  438,  449,  450 

revocation  of,  439 

ownership  in  common  created  by  416 

domicile  of  testator,  439 

executor  of.     See  Executor. 

probate  of,  447 — 454 

of  wife,  500,  513  and  n.,  522 

of  seamen,  437—439 

of  alien,  440,  441  n. 

Winding-up  of  company,  201,  206,  222,  308,  309 

Withernam,  20  n. 

Witnesses  to  power  of  attorney,  210  n. 
to  a  will,  437,  438 
husband  and  wife,  as,  520,  525 
to  a  bill  of  sale,  581 

Wreck,  48  n. 

Writ  of  capias  ad  satisfaciendum,  206 
distringas,  290  u. 
elegit,  99,  101 

fieri  facias,  99,  100,  102,  115,  291 
levari  facias,  100 
scire  facias,  210  n. 
sequestration,  354 
summons,  18  n.,  20,  391,  455  n.,  456,  525 

Writing,  contracts  required  to  be  in,  75,  78,  168—172 
consideration  required  to  be  in,  78,  169 
on  assignment  of  legal  chose  in  action,  87 
not  required  for  gift  of  chattels,  65 
required  for  assignment  of  trust,  91 

acknowledgment  of  barred  debt,  167 
marine  insurance,  288 


61 


Wkiting,  required  for  transfer  of  shares,  307,  311 
assignment  of  copyright  by,  336 
sealed,  161 

Wbong>     See  Tort. 


Year,  agreement  not  to  be  performed  within  a, 
of  executor,  457 
of  administrator,  476 

York,  custom  of  province  of,  436,  483 
probate  in  province  of,  448 
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Costs. — Johnson.  Bills  of  Costs  in  tlie 
High  Court  of  Justice  and  Court  of  Ap- 
peal, in  the  House  of  Lords  and  the  Privy 
Council,  Tables  of  Fees,  Conveyancing 
Costs,  &c.,  &c.  Bv  Horace  Maxwell 
Johnson,    'ind  Ed'it.     3o.«.  1901. 

Dates'  Handybook  to  Solicitors'  Costs, 
shewing  at  a  glance  the  various  charges. 
6s.  net.  1905. 

County  Courts. — The  Annual  County 
Courts  Practice.  By  His  Honour  Judge 
Smyly  &  W.  J.  Brooks.    2  vols.      26s. 

Criminal    Law.— Archbold's  (J.  F.) 

Pleading  and  Evidence  in  Criminal  Cases, 
with  the  Statutes  and  Precedents  of  In- 
dictments. 23rd  Ed.  By  W.  F.  Craies 
and  G.  Stephenson.     3.5*.  190.5. 

Roscoe'.s  (H.)  Digest  of  the  Law  of  Evidence 
in  Criminal  Cases.  12thEd.  By  A. P.  Keep. 
31.S.  Gd.  1898. 

Russell  (Sir  W.  0.)  on  Crimes  and  Misde- 
meanours. 6th  Ed.  3  vols.  6l.los.6d.  1896. 

Wilshere's  (A.  M.)  Elements  of  the 
Criminal  Law.     7>.  Qd.  1906. 

Deeds.  — Norton  on  Deeds.     Bein^;  a  2n(l 

Ed.  of  Elphinstoxe  ok  Deeds.    By  R. 

Norton,  K.C.     30.s.  1906. 

Kelke's  Epitome  of  Rules  for  Interpretation 

of  Deeds.    6s.  1901. 

Digest. — Digest  of  English  Case  Law  to 
the  end  of  1897.    16  vols.     20/. 

Continued  annually. 
A  Digest  of  Cases,  Overruled,   &c.,  in  the 
English  Courts  to  the  end  of  1S99. 

In  Preparation. 

Divorce. — Browne  &  Powlks'  Law  and 
Practice  in  Divorce  and  Matrimonial 
Causes  ;  with  the  Statutes,  Rules,  Fees  and 
Forms.    7th  Ed.     2o.v.  1905. 

Easements. — Gale  on  Easements.     7th 

Edition.     By  G.  Cave.    25s.  1899. 

Blyth's  Epitome  of  the  Law  of  Easements. 

6s.  1905. 

Ecclesiastical   Law.  —  Phillimore's 

Ecclesiastical  Law  of  the  Church  of  Eng- 
land.    2rid  Ed.     3/.  3s.  1895. 

Elections. — Jelf's  Comijit  and  Illegal 
Practices  at  Elections.    3rd  Edit.     7s.  6rf. 

1905. 

Equity. — White    &    Tudor's    Selection 

of   Leading  Cases  in  Equity,  with  Notes. 

7th  Edition.     2  vols.     3/.  15s.  1897. 

Kelke's  Epitome  of  Leading  CasesinEquitv, 

founded  on  White  &  Tudor.     6s.        1901. 

Evidence.— Taylor's  (Pitt)  Treatise 
oil  the  Law  of  Evidence,  as  administered 
in  Entjland  and  Ireland.  lOlh  Edit.  By 
\V.  E.  Hvme  -  Williams,  K.C.  In 
2  vols.     3/.  3.S.  1906. 

Best's  Principles  of  Evidence.  9th  Ed. 
By  J.  :M.  Lelv.    25.V.  1902. 

Executors. — WiLLiAMs'(SirE.V.)  Trea- 
tise on  the  Law  of  Executors  and  Adminis- 
trators.    10th  Edition.     4/.  1905. 


Factories. — Law  relating  to  Factories 
and  Workshops  under  the  Factory  and 
"Workshop  Act,  1901.  Wiih  Rules,  Orders, 
&c.,  and  other  Statutes  aftccting  the  sub- 
ject.    By  W.  BOWSTE.A.D.     10s.         1901. 

Forms. — House's   Practical    Man.    17th 

Edit.     10s.  6d.  1900. 

Chitty's    Forms  of  Proceedings  in   the 

King's  Bench  Division.     13th  Edit.     36s. 

1902. 

Fraud. — Kerr'.s  Treatise  on  the  Law  of 
Fraud  and  Mistake.  3rd  Edit.  By  S.  E. 
Williams.     25s.  1902. 

Guide  for  Articled  Clerks.— A  new 

Guide  for  Articled  Clerks,  containing  the 
most  recent  Regulations  and  Examination 
Papers.  ByH.W.SxiFF.Solicitor.  6s.  1895. 

Guide  to  the  Bar,— A  New  Guide  to 
the  Bar,  containing  the  most  recent  Regu- 
lations and  Examination  Papers.  By  M.A. 
and  LL.B.,  Barristers-at-Law.    5s.    1896. 

Horses. — Olipiiant's  Law  of,  including 
the  Law  of  Innkeepers,  Veterinary  Sur- 
geons, &c.,  and  of  Hunting,  Riicing, 
Wagers  and  Gaming.  5th  Ed.  By  Clemknt 
Elph.  Lloyd,  b.a.  Oxon.     21s.        1896. 

Husband  and  Wife.— Macqueen  on 

Husband  and  Wife.  Tlie  rights  and 
liabilities  of  Husband  and  Wife.  4th  Ed. 
By  Wyatt  Paine.     25.y.  1905. 

Income  Tax. — income  Tax  Acts,  with 
Introduction,  Notes,  and  Cross-references. 
By  H.  St.  G.  Peacock.     15s  1901. 

Injunctions. — Kerr  on  the  Law  and 
Practice  of  Injunctions.  4th  Edit.  By 
E.  P.  Hewitt,  S.  E.  Williams  and 
J.  M.  Paterson.     35s.  1903. 

Interpleader. — Cabab^  (M.)  on  Inter- 
pleader in  the  High  Court  of  Justice  and 
County  Courts;  with  Forms.    3rd  Edit.  6s. 

1900. 

Justices.  —  Wicjram's     Justices'     Note 

Book.     7th  Edit.     10s.  6d.  1900. 

Pa  ley's    Law    and   Practice    relating    to 

Summary  Convictions.  8th  Ed.  25s.  1904. 

Landlord  and  Tenant.— W'oodfall's 

Law  of  Landlord  and  Tenant.  17th  Edit. 
ByJ.  .M.  Lely.     .SSs.  1902. 

Law  Dictionary.— 

Stroud's  Judicial  Di<tionary,  or  Inter- 
preter of  Words  and  Phrases  by  the  British 
Judges  and  Parliament.  By  F.  Strodd. 
2nd  Ed.     3  vols.     il.  4s.  1903. 

Legal  Quotations.— 

Dictionary  of  Legal  Quotations,  or  Selected 
Dicta  of  the  English  Chancellors  and 
Judges.  By  J.W\Nokton-Kvshe.  10s.  6«?. 

1904. 

Licensing.— Talbot's  Law  and  Practice 

of  Li.en>ing.     2nd  Edit.     10s.  6d.     1905. 

Master  and  Servant.— Smith's  Law  of 

Master  and  Servant  in  ever\  description  of 
Trade  and  Occupation.  6th  Kdit.  30s.  1906. 

Maxims. — Broom's  Selection  of  Legal 
Maxims,  Classified  and  Illustrated.  7th 
Edit.    28s.  1900. 

Mercantile  Law.— Smith's  Compen- 
dium of  Mercantile  Law.  By  E.  Louis 
DE  Hart  and  R.  I.  Simey'  11th  Ed. 
2  vols.     21.  2s.  1905. 
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Merchant  Shipping.— A  Treatise  on  the 

Law  of  Merchant  Shipping.  4th  Edit.  By 
Da-v'id  MaClachlaNjM.a.  21.2s.    1892. 

Marsden's  Digest  of  Case,*  relating:  to 
Shipping,  Admiralty,  and  Insurance  Law, 
from  the  reign  of.  Elizabeth  to  the  end  of 
1897.     30«.  1899. 

Pulling's  (A.)  Shipping  Code;  being  the 
Merchant  Shipping  Act,  1894.   Is.  &d.  net. 

1894. 

Mines,  Minerals.— A  Treatise  on  the 
Law  of  Mines,  Quarries,  and  Minerals. 
By  R.  F.  MacSwinney.  2nd  Ed.  21.  1897. 

Mortgage. — Coote's  Treatise  on  the  Law 
of  Mortgages.  6th  Edit.  By  S.  E.  Wil- 
liams,   il.  3«.  1904. 

Municipal   Corporations.— Rawlin- 

Son'.s  Municipal  Corporations  Acts.  9th 
Edit.  By  J.  F.  P.  Rawlinson,  K.C,  and 
J.  A.  Johnston.    21.  2s.  1903. 

Nisi  Prius. — Roscoe's  (H.)  Digest  of  tlie 
Law  of  Nisi  Prius  Evidence.  17th  Edition. 
By  M.  Powell.     2  vols.    21.  2s.      1900. 

Parish  Law.  —  Steer's  Parish  Law. 
6th  Ed.     20s.  1899. 

Partnership. — Linhley  on  the  Law  of 
Partnership.  7th  Kdit.  By  His  Honour 
Judge  Lindley  and  T.  J.  C.  Tomlin. 
38«.  1905. 

Patents. — Tei!UELL(T.)  Law  and  Prac- 
tice relating  to  Letters  Patent  for  Inven- 
tions.    4th  Edit.     30s.  1906. 

Personal  Property. — Goodeve'.s  Mo- 
dem Law  of  IVrsonal  Property.  4th  Ed. 
By  J.  H.  Williams  and  W.  M.  Cbowdy. 
18«.  1904. 

Kelke's  Epitome  of  Personal  Property 
Law.     2nd  Edit.     6s.  1905. 

Williams'  (Joshua)  Principles  of  the  Law 
of  Personal  Property,  intended  for  Stu- 
dents.   15th  Edit.     21».  1900. 

Pleading. — Builen  and  Leake's  Pre- 
cedents of  Pleading.  6th  Edit.  By  T. 
Willes  Chitty  and  C.  Dodd.  38*.  1905. 

Private     International     Law.— A 

Digest  of  the  Law  of  England  with 
reference  to  the  Conflict  of  Laws.  By 
A.  V.  Dicky,     ao*.  1896. 

Westlake,  J.,  K.C.,  on  Private  Inter- 
national Law.     4th  Ed.     16.s.  1905. 

Privy  Council.— Practice  of  tlio  Privy 
Council  on  Appeals  from  British  and 
Colonial  Courts.  With  Forms  and  Pre- 
cedents. Bn  F.  Safford  &  G.  Wheeler. 
21.  10*.       ■  1901. 

Quarter  Sessions.— Pritchard's  Quarter 
Sessions  Practice.  2nd  Edit.  By  J.  B. 
Matthews  and  V.  (i.  Milward. 
\l.  Us.  (>d.  1904. 

Railway  and  Canal  Cases.— ii  vols. 

17^.  Is.  6d.     l?s;4  to  1903. 

Real  Property. — Williams'  Principles 
of  the  Law  ui  Keal  Property.  Intended  as 
a  First  Buuii  lor  the  Use  of  Students  in 
Conveyancing.     20th  Edit.     21«.       1906, 
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with  an  Introduction  for  the  use  of  Stu- 
dents. 5th  Edition.  By  Sir  H.  W.  El- 
PHINSTONE  and  J.  W.  Clakk.     21s. 

1906. 

Kelke's  Real  Property  Law.  An  Epitome 
of  Real  Property  Law,  for  the  Use  of 
Students.  Bj  W.  H.  Hastings  Kelke. 
3rd  Ed.     6*.  1903. 

Carson'.s  Real  Property  Statutes,  compri- 
sing, among  others,  Prescription,  Limi- 
tations, Wills,  Trustees,  Conveyancing, 
Settled  Lands,  Partition,  &c.  10th  Edit. 
By  T.  H.  CAR.SON,  K.C,  and  H.  B. 
BoMPAS.    35*.  1902. 

Receivers.  —  Kerr  on  Receivers  ap- 
pointed by  the  High  Court  of  Justice  or 
out  of  Court.  5th  Edit.  By  W.  D. 
Rawlins,  K.C.     10*.  1905. 

Roman  Law.  Kelke's  Epitome  of 
Roman  Law.     6*.  1901. 

Sale. — Bexjamix's  (J.  P.)  Treatise  on 
the  Law  of  Sale  of  Personal  Property, 
with  reference  to  the  American  Decisions 
and  the  French  Code  and  Civil  Law. 
5th  Edit.  By  W.  F.  A.  Keh  and  A.  R. 
Butterworth.     21.  2.S.  1906. 

Sheriff  Law.— SherilF  and  Execution 
Law.     By  P.  E.  Mather.     30*.       1903. 

Solicitors'  Liens.  —Atkinson's  Law 
and  Practice  relating  to  Solicitors'  Liens 
and  Charging  Orders,  with  Forme,  Costa, 
etc.     7*.  Hd.  net.  1905. 

Statutes. — Chitty's  Statutes  of  Prac- 
tical Utility.  New  Edit.  By  J.  M.  Lely. 
Magna  Charta  to  1901.  in  14  vols. 
15/.  15*.  Continued  by  Annual  Supple- 
ments. 
The  Interpretation  of  Statutes.  B\  Sir 
P.  B.  Maxwell.  4th  Ed.  By  J.  A. 
Theobald.     25*.  1905. 

Title. — Hints  as  to  Advising  on  Title. 
4th  Edit.     By  W.  H.  Gover.     9*.    1905. 

Torts. — The  Law  of  Torts,  by  J.  F.  Clerk 

and  W.  H.  B.  Lindsell.     4th  Ed.     By 

Wyatt  Paine.     30*.  1906. 

Compendium  of  the  Law  of  Torts.     By  H. 

Eraser.     6th  Edit.     8*.  1905. 

Trade  Marks.— a  Treatise  on  the  Law 
of  Trade  Marks,  Trade  Name  and  Mer- 
chandise Marks.  Bv  D.  M.  Kerly.  2nd 
Edit,     35*.     With  Supplement.      1901-6. 

Trade  Unions.— Trade  Union  Law  and 

Cases.     By  H.  Cohen  and  G,  How'ell. 

6*.  net.  1901. 

Trusts.  — Lkwin's    (Thomas)    Practical 

Treatise  on  the  Law  of  Trusts.    11th  Edit. 

42*.  1904. 

Vendor  and  Purchaser.  —  Law  re- 
lating to  Vendors  and  Purchasers  of  Real 
Estate  and  Chattels  Real.  By  T.  C.  Wil- 
LiAMS.     2  vols,     21.  OS.  1906. 

Waters. — Law  relating  to  Waters,  Sea, 
Tidal  and  Inland.  By  H.  J.  W.  Coclson 
and  U.  A.  Forbes.  2nd  Edit.    35*.    1902, 

Wills.  —  Jakman's     Treatise    on     Wills. 

oth  Edition.     2  vols,     3/.  10*.  1893. 

Hayes   and  Jarman's   Concise    Fonns  of 

Wills;  with  Practical  Notes.     12tL  Edit. 

21«,  1905. 


